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Foujou  Sing  v.  Mehtab  Sing— 100  P.  R,  1867 
Futtoo  v.  Ghulam  Sultan-47  P.  R.  1867 

G 

Gadian  Chetti  v.  Veerappa  Chetti  -  (1914)  26  Indian  Cases  899 

Galstaun  v.  Secretary  of  State  for  India— (1905)  10  Cal.  W.  N.  195 

Gaman  v.  Mussammat  Aman — 171  P.  R.  1888 

Gangadhara  v.  Deputy  Collector  of  Madras— (1912)  22  Mad.  L,  J.  379    ... 

Gangava  v.  Sayava— (1896)  1.  L.  R.  21  Bora.  699  ... 

Ganpat  Rai[».  Munni  Lai— (1911,  I.  L.  R.  34  All.  135 

Gardner  v.  Hodgson's  Kingston  Brewery  Company,  Ltd.  (1903)  Ap.  Cases 

299 
Gauhrau.  Har  Bhaj-16  P.  R.  1905    ... 
Gauri  Mai  v.  Nidha  Mai— 127  P.  R.  1888 

Gaya  Prasad  v.  Bhagat  Singh— (1908)  I.  L.  R.  30  All.  525  (P.  C.) 
Cava  Prasad  v.  Ram  Phal— (1915)  28  Indian  Cases  21 
Ghasita  v.  Wazira— 10  P.  R.  1897  (F.  B.) 
Ghulam  Ali  Shah  v.  Shahabal  Shah— 3  P.  R.  1905,  p.  23 
Ghulam  Hazrat  v.  Gulzari  Lai— (1912)  15  Indian  Cases  42     ... 
Ghulam  Nabi  v.  Allah  Din— 143  P.  W.  R.  1913     ... 
Ghuna  Mai  v.  Jhanda  Singh— 82  P.  R.  1894,  p.  283,  part  1     ... 
Gobardhan  Das  v.  Jai  Kishen  Das— (1900)  L  L.  R.  22  All.  224 
Godha  Ram  v.  Devi  Das-1  P.  R.  1915 
Gokal  Das  v,  Eastern  Mortgage  and  Agency    Coy.— (1905)  I.  L.  R.  33  Cal. 

410 
Gongod  Gir  v.  Sham  Gir-48  P.  R.  1905 
Goode  v.  Harrison—  (1821)  24  R,  R.  307 
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105  (P.  B.) 
70 
82 
106 
73 
72 
72 
54 
18 
89 
70 
87 
39 

70 
99 


15 


33 
33 

105  (P.  B ) 
105 
105  (P. B.) 
105  (P.  B.) 


106 
18 
75 
60 
39 
21 
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56 
14 
32 
21 
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14 
33 
106 
30 
10 
32 

33 
33 

70 


121 
121 

274 
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NAMES  OF  CASES. 


Where  cited. 


G— concld. 

Gopal  Singh  r.  Ganpat  Rai-66  P.  R.  191G 

Gossami  Siri  Girdhariji  v.  Romanlalji— (1889)  I,  L.  R.  17  Cal.  3  (P.  C). 

Government  r.  Dayal— (1900,  9  Bom.  L.  R.  99      ... 

Government  of  Bombay  r.  Karim  Yar  Mahomed— 10  Bom.  L.  R.  660 

Govindasami  r.  Alagirisami— (1905)  I.  L.  R.  29  Mad.  104 

Gulab  v.  Ram  Singh— 102  P.  R,  1890... 

Gulbar.  Basanta-U910)  I.  L.  R.  32  Mad.  284      ... 

Gurdas  v.  Bhag-90  P.  R.  1911 

Gurdeo  Singh  v.  Chaudri  Kah  Singh- (1907)  I.  L.  R.  3G  Cal.  193  (221)  ■ 

Gurdit  Singh  v.  Mussammat  Prem  Kaur—  84  P.  R.  1909 


Badu  v.  Lala-41  P.  R.  1915 

Haji  Bibi  r.  Aga  Khan— (1908)  2  Indian  Cases  874  ;  11  Bom.  L.  J.  409 

Hakikat  Rai  v.  Ram  Saran  Das— 16  P.  R.  1914    ... 

Hakim  Singh  v.  Waryaman-140  P.  R,  1907 

Hamirar.  Ram  Singh— 134  P.  R.  1907  (F.B.)      ... 

Hanooman  Persaud  r.  Mussammat  Babooee — (1856)  6  Moo.  I.  A.  393 

Har  Parshad  r.  Bhagat  Singh- 102  P.  R.  1916      ... 

Har  Parshad  v.  Shadu-31  P.  W.  R.  191G 

Hardam  Singh  v.  Mussammat  Mahan  Kaur— 64  P.  R.  1910     ... 

Harendra  Lai  v.  Haridasi  Debi— U914)  I.  L.  R.  41  Cal.  972  (P.  C.) 

Hari  Kishen  v.  Kashi  Pershad— (1914)  I.  L.  R.  42  Cal  876  (P.  C.) 

Hari  Vasudev  r.  Mahadu  Dad-  (1895)  I.  L.  R.  20  Bom.  435    ... 

Harnam  Singh  v.  Mussammat  Hardevi— 43  P.  R.  1911 

Hayat  Bakhsh  v.  Gauhar—  54  P.  L.  R.  1911 

Hindustan  Assurance  r.  Mulraj  — (1914)  27  Indian  Cases  455  ... 

Hosein  Shah  v.  Zahoor  Shah— 67  P.  R.  1868 

HusaiDara  Begum  v.  Rakmannessa  Begum— (1910)  8  Indian  Cases  837 

Hussain  Khan  r.  Jahan  Khan— 58  P.  R.  1913 


Hani  Bakhsh  r.  Harnam  Singh -(1898)  18  All.  W.  N.  215 
Inayat  r.  Ganga— 3  P.  R.  1910 


Jafri  Begam  r.  Syed  Ali  Raza-  (1901)  I.  L.  R.  23  All.  383  (P.  C.) 

Jagat  Tarini  Dasi  v.  Naba  Gopal-  (1907)  I.  L.  R.  34  Cal.  305 

Jageshar  Singh  r.  Jawahir  Singh— (1876)  I.  L.  R.  1  All.  311  (F.  B.) 

Jaladu,  In  re— (1911)  I.  L.  R.  36  Mad.  453 

Jawala  Sahai  v.  Ram  Rakha—  78  P.  R.  1896 

Jesa  Lai  r.  Mussammat  Ganga  Devi-  81  P.  R.  1913 

Jethabai  Narsey  v.  Chapsey  Cooverjee-  d909)  I.  L.  R.  34  Bom.  467  (483) 

Jcwun  Das  v.  Shah  Kubeer-od-Deen— (1840)  2  Moo.  1.  A.  390 

Jhindu  v.  Gopala— 135  P.  W.  R.  1912 

Joharmal  v.  Chet  Ram-(1914)  I.  L.  R.  39  Bom.  715 

Johurra  Bibee  r.  Sree  Gopal- (1876)  I.  L.  R.  1  Cal.  470 

Joti  Parshad  v.  Sant  Lai-  34  P.  R.  191 1 

Jowahir  r.  Mussammat  Chandi— 90  P.  R.  1892 

Jowala  i\  Hira  Singh- 55  P.  R.  1903  (F.  li.) 
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9 

62 

62 

36 

89 

87 

26 

1 

103 


9 
23 
96 
33 

105  (F.  B.) 
79 
75 
21 
3 
33 
75 
89 
17 
87 
F.  B.) 
44 
11 
33 
68 
88 


79 
23 
96 


99 

68 

97 

3 

42 

10 

11 

33 

28 

21 

70 

02 

105  .F.  B.) 

10 


105 


310 

31 

213 

213 

146 

349 

342 

96 

1 

390 


180 

90 

373 

121 

408 

310 

294 

78 

16 

121 

294 

348 

64 

342 

408 

166 

40 

121 

252 

344 


310 

90 

373 


383 

252 

375 

10 

160 

36 

40 

1-21 

99 

78 

263 

356 

109 

390 
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No. 


K 

Kalian  Chand  v.  Sarb  Dial— 109  P.  R.  1888 

Kaila  Singh  v.  Tahal  Singh— 143  P.  R.  1888 

Kailas  Chandra  v.  Kiraneada  Ghosh— (1911)  10  Indian  Cases  883 

Kalavati  v.  Ohedi  Lai— (1895)  I.  L.  R.  17  All.  531  ■ 

Kali  Bakhsh  Singh  v.  Ram  Gopal  Singh— (1913)  I.  L.  R.  36  All.  81  (P.  C.) 

Kaluu.  RamLal-71P.  L.  R.  1916     ... 

Kamatchi  Ammal  v.  Sundaram  Ayyar— (1902)  I.  L.  R.  26  Mad.  492 

Kari  Chengamna  v.  Jatti  Krist  Namnah — (1909)  J.  Indian  Cases  219 

Karm  Bakhsh  v.  Daulat  Ram- 183  P.  R.  1888  (F.  B.) 

Kattamoody  v.  Kattamoody—  (1912)  16  Indian  Cases  711 

Kedarnath  v.  Zumbar  Lai— (1916)  37  Indian  Cases  503 

Kesar  v.  Sundar  Singh— 27  P.  R.  1909 

Khadersa  Hajee  i>.  Puthen  Veettil-(1910)  I.  L.  R.  34  Mad.  511  (F.  B.)    ... 

Khair-ul-nisa  v.  Bahadur  Ali-27  P.  R.  1906        ...  ...  j 

Khem  Singh  v.  Kesar  Singh— 122  P.  L.  R.  1910    ... 

Khetter  Chunder  Ghose  v.  Hari  Das -(1890)  I.  L.  R.  17  Cal.  557 

Khiali  Ram  v.  Gulab  Khan -33  P.  R.  1911  (F.  B.)  p.  119  ...  J 

Khirode  Chandra  Ghoshal  v.  Saroda  Prosad— (1910)  7  Indian  Cases  436 

(442) 
Khuda  Bakhsh  v.  Mathra  Das -62  P.  R.  1913 
Khuda  Bakhsh  v.  Mathra  Das -62  P.  R.  1913 

Khwaja  Muhammad  Khan  v.  Husaini  Begam-(1910)  I.  L.  R.  32  All.  410 
Kishan  Prasad  v.  Har  Narain-(1911)  I.  L.  R.  33  All.  272  (P.  C.) 
Kishen  Chand  v.  Bhai  Gopal  Singh— 6  P.  R.  1913 
Kishen  Singh  v.  Sardarni  Partab  Kaur— 81  P.  R.  1902 
Kishore  Chand  v.  Gisborne  Co.— U889)  I.  L  R.  17  Cal.  341  ... 
Kishore  Lai  v.  Chunni  Lal-(1908)  I.L.  R.  31  All.  116  (122)  (P.  C.) 
Konduru  Runga  v.  Subbiah  Seety— (1904)  I.  L.  R.  28  Mad.  394 
Konwar  Doorganath  v.  Ram  Chunder- (1876)  I.  L.  R.  2  Cal.  341  (P.  C.) 
Krishna  Pershad  v.  Romesh  Chunder—  1908)  8  Cal.  L.  J.  274  (278) 
Krishna  Ramya  v.  Vasudeo  Venkatesh— (1896)  I.  L.  R.  21  Bom.  808 
Krishnaji  v.  Moro-(1890)  I.  L.  R  15  Bom.  32      ... 
Kumala  v.  Jumala-63  P.  R.  1867 


Labh  Singh  v  Gopi— 15  P.  R.  1903     ... 

Lachman  v.  Bhagwan  Sahai—  68  P.  R.  1911 

Lachman  Das  v,  Chaturbhuj  Das— (1905)  I.  L.  R.  28  All.  252 

Lachman  Das  v.  Pahla  Mai— 59  P.  R.  1908 

Lachmin  Kuar  v.  Debi  Prasad  -  (1898)  I.  L.  R,  20  All.  435     ... 

Ladhu  Shah  v.  Fazl  Dad— 72  P.  R.  1879 

Lakshman  v.  Jamnabai— (1882)  I.  L.  R.  6  Bom.  225 

Lakshmanasawami  Naidu  v.  Rangamma— (1902)  I.  L.  R.  26  Mad.  31 

Lakshminarayana  v.  Ulagammal— (1914")  26  Indian  Cases  528 

Lai  Bahadur  v.  Kanhaiya  Lal-(1907)  I.  L.  R.  29  All.  244  (254-255)  (P.  C.) 

Land  Acquisition  Act,  In  re— (1911)  I.  L.  R.  37  Bom.  76  (79) 

Lashkari  Mai  r.  Ishar  Singh— 94  P.  R.  1902 

Ledgard  v.  Bull— (1886)  I,  L.  R.  9  All.  191   203)  (P.  C.) 

Lokha  v.  Hari-64  P.  R.  1893 

M 

Mafazzal  Hosain  v.  Basid  Sheikh  -(1906)  I.  L.  R.  34  Cal.  36  ... 
Maharajah  of  Burdwan  v.  Apurba  Krishna  Roy— (1911)  15  Cal.  W.  N.  872 


105  (F.  B.) 
47 
34 
36 
90 
79 
54 
68 

104  (P.  C.) 

17 
77 
81 
92 
78 
88 
79 
9 
25 
68 

26 
23 
96 
98 
87 
8 
9 
15 
70 
34 
33 
36 
21 
70 

105  (P.  B.) 


105 


17 

108 
15 
(P.  B.) 
70 
66 
70 
9 
20 
70 
18 
42 
91 
47 


59 

54 


vi 
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Where  cited. 


M— coDcld. 

Mahesliar  Bakhsh  Singh  v.  Ratan  Singh-  i]89G)   I.  L.   R.   23   Cal.   7GG 

(P.  C.) 
Mahomed  Baksh  r.  Ilossaini  Bibi  — (1888)  I.  L.  R.  15  Cal.  684  (P.  Co      ... 
Majidan  r.  Ram  Narain-(1903)  I.  L.  R.  20  All.  22 
Makhan  Lai  r.  Ganeshi  Lal-42  P.  R.  1915 
Malik  Nur  r.Aishan-- 105  P.  R.  1906 
Man  Singh  r.  Rasul-239  P.  W.  R.  1912 

Manchester  Economic  Building  Society,  In  re— (1883)  24  Ch.  D.  488 
Maroti  r.  Balaji-  (1912)  14  Indian  Cases  786 
Mata  Din  r.  Ahmad  Ali— (1911)  I.  L.  R.  34  All  213  VP.  C.)     ... 
Mehr  Singh  r.  Chela  Ram- 127  P.  R.  1906 
Merwanji  Cama,  In  re— (1907)  9  Bom.  L.  R.  1232 
Midnapore  Zanundari  Cov.  v.  Gobinda  Matho-(1907)  8  Cal.  L.  J.  31  <33; 
Miller  r  Ram  Banjan— (18841  1. 1 .  R.  10  Cal.  1014 
Miller.  Official  Assignee,  Calcutta,  v.  Barlow— (1871)  14  Moo.    I    A.   209 

f222)  (P.  C) 
Mohabir  Parshad  v.  Chandra  Shekar-(1914)  28  Indian  Cases  204 
Mohammad  r.  Sukha  Singh— 36  P.  W.  R.  1912      ... 

Mohammad  Riasat  Ali  v.  Hasin    Banu— (1893;  I.  L,  R.  21  Cal  157  (P.   C.) 
Mohan  Lai  v.  Neki- 117  P.  L.  R.  1916 
Mohiuddin  v.  Sayiduddin-11893)  I.  L.  R.  20  Cal.  810 
Mookui.dee  Misrain  v.  Sheo  Lochun-  (1873;  21  W.  R.  39 
Moti  Ram  r.  Hannu  Prasad --(1904)  I.  L.  R.  26  All.  334 
Muhammad  Aziz-ud-Din  v.  Legal  Remembrancer— (1893)  I.  L.  R.    15  All 

321 
Muhammad  Islam  v.  Muhammad  Ahsan— (1894)  I.  L.  R.  16  All.  237 
Muhammad  Nawaz  Khan  v.  Alam  Khan— 70  P.  R.  1891  (P.  C.) 
Muhammad  Sadiq  r.  Mussammat  Sahib  Bibi— 54  P.  R.  1902    ... 
Muhammad  Umar  v.  Munshi  Ram— 54  P.  R.  1917  ... 

Mul  Chand  r.  Sadhu  Singh- 59  P.  R.  1893  ...  ...  { 

Mulkah  Do  Alum  v.  Mirza  Jahan  Kndar-(1865)  2  W.  R.  55  (P.  C.) 
Mullick  Abdul  Guffoor  r.  Muleka-(1884)  I.  L.  R.  10  Cal.  1112 
Municipal  Committee,  Ambala,  v.  Mohandar  Singh  -  38  P.  R.  1911 

Murli  Dhar  v.  Gobind  Ram- 20  P.  R.  1914  ...  \ 


Mussammat  Amir  Begam  r  Muhammad  Ismail  Khan  — 150  P.  L.  R.  1914 
Mussammat  Cheetha  r.  Baboo  Miheen  Lai— (1867)  11  Moo.  I.  A.  369 
Mussammat  Desi  r.  Lehna  Singh-  46  P.  R.  1891  (F.  B.) 

Mussammat  Fatima  v.  Khanda— 25  P.  R.  1895      ...  ...  j 

Mussammat  Ishar  Kaur  v.  Raja  Singh-94  P.  L.  R.  1911 :  29  P.  R.  1911  ... 
Mussammat  Jaidevi  v.  Harnam  Singh— 117  P.  R.  1888 
Mussammat  Kirpi  r.  Ramjas— 153  P.  R.  1889 
Mussammat  Lachhmi  Bai  v.  Mussammat  Hondi  Bai— 100  P.  R.  1913 
Mussammat  Ladoo  r>.  Mahumdee— 49  P.  R.  1867    ... 

Mussammat  Lakhrani  Kaur  r.  Dhanraj  Singh— (1916;  32  Indian  Cases  634 
Mosaammat  Maya  v.  Gurdit  Singh- 1  P.R.  1910 
Mussammat  Nekhan  r.  Muhammad  Khan— 46  P.  R.  1898        ,.. 
Mussammat  Rabban  Bibi  v.  Mussammat    Sohadra    (1913)  20  Indian  Cases 
758 

Mussammat  Saadat  Sultan  Begam  r.  Muhammad  Monir  Khan— (1911)  11 
Indian  Cases  831  ...  ...  ...  ...         - 

MoBsammat  Saleha  Bibi  r.  Oudh  Commercial  Bank-(l916)  36  Indian 
Cases  673      ... 

Mnaaammat  Bardar  Begam  p.  Muhammad  Sharif— 160  P.  W.  ii.  1916 

Mussammat  Sbarfan  v.  Kammu-  115  P.  R.  1892  ... 


21 

90 
59 
66 
84 
79 
35 
84 
59 
87 
60 
36 
54 

22 
11 

103 
92 

103 
33 
67 
15 

33 
8 
99 
98 
55 
21 
70 

105  (P.  B.) 
92 
22 
78 
88 
11 
82 
75 
48 
84 
84 
75 
75 
27 

105  (P.  B.) 
20 

105  (P.  B.) 
38 

11 

26 

90 
17 
84 


78 
350 
209 
245 
327 
310 
144 
142 
209 
342 
213 
146 
U)2 

84 

40 

390 
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390 
121 
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58 

121 

28 
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380 
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78 
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408 
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84 
307 
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40 
317 
294 
177 
327 
327 
294 
294 

98 
408 

74 
408 
151 

40 

96 

350 

60 

327 
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Mussammat  Shurfoonnissa  v.  Mussammat  Koolsoom— (1876)  25  W.  R.  447 
Mussammat  Thakri  v.  Gurdit  Singh— 57  P.  W.  R.  1913 
Mussammat  Uttur  Kour  v.  Atma  Singh- 4 7  P.  R.  1870 

N 

Nagendra  Chandra  Dey  v.  Marchandra   Kundu—  (1903)  7  Cal.  W.  N.   725 
Naginlal  Chunilal  v.  Official  Assignee-  (1911)  I.  L.  R.  35  Bom.  473 
Naragunty  v.  Vengaraa  Naidoo— (18611)  9  Moo.  I.  A.  66 
Narasiraba  v.  Ramalingama  Rao-  (1899)  10  Mad.  L.  J.  104    .. 
Narasinga  Row  v.  Muthaya  Pillai— (1902)  I.  L.  R.  26  Mad.  362 
Narayan  Yesur.  Political  Agent -(1904)  7  Bom.  L.R,  172    ... 
Narpat  Rai  v:  Devi  Das-85  P.  R.  1915 
Nathe  Rai  v.  Mannu  Ram— 113  P.  R.  1886 

National  Savings  Bank  Association,  In  re— (1866)  1  Ch.  547  ...  •. 

Nawab  Khan  v.  Karam  Chand-56  P.  R.  1914       ... 
Nihala  Mall  v.  Bagu  Ram-  U911)  11  Indian  Cases  880 
Nirad  Mohini  Dassi  v.  Shibadas  Pal-(1909)  I.  L.  R.  36  Cal.  975 
Niranjan  Nath  v.  Afzal  Hussain-128  P.  R.  1916  (F.  B.) 
Nisar  Husain  v.  Mussammat  Ashraf-un-Nissa — (1914)  35  Indian  Cases 
Noban  Nusya  v.  Dhon  Mahomed— (1880)  I.  L.  R,  5  Cal,  820   ... 
Nobokishore  Sarma  Roy  v.  Hari  Nath  Sarma  Roy—  (1884)  I.  L.  R.  10 
1102  (F.B.)  ... 

Nur  Muhammad  r.  Ghulam  Habib— 106  P.  R.  1892 


395 
Cal". 


Pala  Mai  v.  TuUa  Ram-119  P.  R.  1908 

Parem  Chand  v.  Sardara-10  P.  R.  1894 

Parsotam  Narain  v.  Taley  Singh -(1903)  I.  L.  R.  26  All.  178 

Partap  Singh  v.  Mussammat  Panjabu— 25  P.  R.  1912 

Pauliem  Valoo  v.  Pauliem  Sooryah-(l877)  I  L.  R.  1  Mad.  252  (P.  C.)    . 

Peircy  v.  Young-  (1880)  14  Ch.  D.  200 

People's  Bank  of  India  v.  Abdul  Karim-18  P.  R.  1912 

Piran  v.  Abdool  Karim-(189l)  I.  L.  R.  19  Cal.  203 

Pramatha  Nath  v.  Khethra  Nath- (1904)  I.  L.  R.  32  Cal.  270 ... 
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ABATEMENT. 


(1)  Whether  appeal  of  several  collaterals,  on  death  of  one,  abates 
in  toto  or  only  to  extent  of  his  share. 

See  Civil  Procedure  Code,  1908  (15). 

No.  23  P.  R,  1917. 

(2)  Suit  brought  by  two  brothers  for  rent  o)  a  house  and  ejectment  of 
defendant— death  of  one  of  them — no  application  within  period  of  limit- 
ation to  bring  his  legal  representatives  on  the  record. 

One  B.N.  and  his  brother  N.  N.  brought  a  suit  for  recovery  of  rent 
of  a  house  and  ejectment  of  defendant.  During  pendency  of  suit  B.  N. 
died  and  no  application  to  bring  his  legal  representatives  on  the  record 
was  made  within  the  statutory  period. 

Held,  that  the  suit  abated  in  regard  to  B.  N.'s  share  in  the  property 
in  suit,  but  not  as  regards  N.  N.'s  share. 

41  P,  B.  1915,  distinguished. 

No.  49  P.  R.  1917. 

(3)  Suit  for  redemption  against  two  joint  mortgagees—  one  of  whom 
died  during  appeal  and  no  application  was  made  within  period  oj 
limitation  to  bring  his  legcd  representatives  on  the  record. 

Plaintiffs  sued  two  joint  mortgagees  for  redemption  of  the  mort- 
gage. The  two  lower  Courts  dismissed  the  suit  and  an  appeal  wa.^ 
lodged  in  the  Chief  Court.  During  the  pendency  of  this  appeal  one  of 
the  mortgagee-respondents  died  and  no  application  was  made  within 
the  prescribed  period  of  limitation  to  bring  his  legal  representatives 
on  the  record. 

Held,  that  the  appeal  abated  in  toto. 

62  P.  B.  1913,  41  P.  B.  1915  and  3  P.  B.  1916,  referred  to. 

No.  93  P.  R.  1917. 

(4)  Order  abating  a  suit  should  not  be  passed  without  notice  to 
opposite  party — non-presence  of  representatives  of  a  mere  formal 
defendant  no  ground  for  abatement  of  suit. 

See  Indian  Limitation  Act,  1908  (4). 

No.  104  P  R.  1917  (P.  0.) 
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ACCOUNTS. 

(1)  Suit  for — explained. 

See  Provincial  Small  Cause  Courts  Act,  1887. 

No  34  P.  R.  1917. 

(2)  Of  a  Company — whether  conclusive   after  audit- 
See  Companies  (2). 

No.  86  P.  R.  1917. 

ACQUIESCENCE. 

being  a  matter  of  legal  inference  from    the  facts    found   can  be  con- 
sidered in  second  appeal. 


ACTS. 


See  Second  Appeal  (4), 


No.  69  PR.  1917. 


IX  of  1872— See  Indian  Contract  Act,  1872. 
I  of  1877— See  Specific  Relief  Act,  1877. 

IV  of  18S2— See  Transfer  of  Property  Act,  1832. 
XIV  of  1882-  See  Civil  Procedure  Code,  1882. 

IX  of  1887 — See  Provincial  Small  Cause  Courts  Act,  1887. 

XVI  of  1887- See  Punjab  Tenancy  Act,  1887. 

XVII  of  1887— See  Punjab  Land  Revenue  Act,  1887. 

Ill  of  1893— See  Government  Tenants  (Punjab)  Act,  1893. 

I  of  1894 — See  Land  Acquisition  Act,  1894. 

XIII  of  1900 — See  Punjab  Alienation  of  Land   Act,  1900. 

II oj  1935 — See  Puijab  Pre-emption  Act,  1905. 

Ill  of  1907 — See  Provincial  Insolvency  Act,  1907. 

V  of  1908— See  Civil  Procedure  Code,  1908. 

IX  of  1908— See  Indian  Limitation  Act,  190S. 

XVI  of  1908— See  Indian  Registration  Act,  1908. 
J  of  1912 

See  Punjab  Courts  (Amendment)  Act,  1912. 


IV  of  1912. 

I  of  1913— See  Punjab  Pre-emption  Act,  19)3. 

II  of  1913— See  Redemption  of  Mortgages  (Punjab)  Act,  1913. 
VII  of  1913— See  Indian  Companies  Act,  1913. 

///   j  1914— See  Punjab  Courts  Art,  1914. 

XII  of  1915— Sco  Indian  Soldiers  (Litigation)  Act,  1915. 
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•ADDITIONAL  JUDGE. 

Jurisdiction  of —in  cases  not  assigned  to  him  by  District  Judge. 
See  Punjab  Courts  Act,  1914  (2). 

No.  38  P.  R.  1917. 
ADNA  MALIK. 

Right  of —  to  share  inshamilat — tahsil  Jhang. 

See  Shamilat  deli  (1). 

No.  2  P.  R.  1917. 

ALTERNATIVE  CLAIMS. 

Claim  for  recovery  of  amount  awarded  to  plaintiff  under  award  of 
arbitrators,  may  be  coupled  with  claim  of  amount  due  on  the 
merits. 

See  Arbitration  (2). 

No.  12  P.  R.  1917. 


APPEAL  (CIVIL). 

L)     Lin 
issue  fi 

See  Limitation.  (I) 


(1)     Limitation — starting  point  of — where  lower  Court  has  decided 
one  issue  first  and  later  on  another  issue. 


No.  7  P.  R.  1917. 

(2)  Objection  to  resolution  to  wind  up  voluntarily — taken  for  first 
time  in  appeal. 

See  Indian  Companies  Act,  1913  (3). 

t  No.  35  P.  R.  1917 

(3)  Not  competent  from  order  of  a  Vlunsiff  under  order  21,  rule 
101,  Civil  Procedure  Code. 

See  Civil  Procedure  Code,  1908  (14). 

No.  57  P.  R.  1917. 

(4)  Preliminary  order  disposing  of  a  claim  by  defendant  to  a  set- 
off is  not  appealable — order  of  Court  tbat  there  is  no  agreement  to 
submit  to  arbitration  and  the  suit  is  not  therefore  liable  to  be  stayed 
is  appealable. 

See  Civil  Procedure  Code,  1908  (2). 

No.  62  P.  R.  1917. 

(5)  Must  be  accompanied  by  copy  of  judgment  of  lower  Court  as 
well  as  copy  of  the  decree. 

See  Civil  Procedure  Code,  1908  (18). 

No.  67  P.R.  1917- 
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APPEAL  (CIVIL)— condd. 

(6)  Limitation— general  rule  to  allow  time    spent   in  presenting  a 
review — appeal  from  discretionary  orders  of  Courts,  when  admissible. 

See  Indian  Limitation  Act,  1908(4). 

No.  104  F.R.  1917  (P.O.). 

(7)  Onus  on  appellant  to  shew  that  the  decision  of  lower  Court  is 
wrong. 

See  Second  Appeal  (9). 

No.  106  P.  R    1917. 
ARBITRATION. 

(1)  Award,  exempt  from  registration,  though  signed  by  pruties. 
See  Indian  Registration  Act,  "908  (2). 

No.  10  P.  R   1917. 

(2)  Suit  for  amount  awarded  bv  arbitrator  — whether  competent — Civil 
Procedure  Gode,  Act  V  of  19  8,  Schedide  II,  paragraphs  \  7  and  20 
(sections  523  and  525  of  old  Code) — Indian  Contract  Act,  IX  of  1 87 '2, 
section  28 — Specific  Belief  Act,  I  of  1877,  section  21  —  arbitrator  can 
proceed  notwithstanding  objection  by  one  of  the  parties— erroneous  notice 
by  arbitrator  to  one   of  the   parties — whether  fatal  to  award. 

Held,  that  where  there  is  a  valid  agreement  to  refer  to  arbitration, 
either  party  to  it  may  pray  the  Court  to  file  the  agreement  and  take 
action  under  it,  (vide  section  523  old  Code  of  Civil  Procedure  and 
schedule  II,  paragraph  17  of  the  new  Code;  or  he  may  call  upon  the 
arbitiator  to  make  his  award  and  then  bring  a  suit  for  recovery  of 
the  amount  awarded  to  him,  notwithstanding  the  provisions  of  section 
525  of  the  old  Code,  and  schedule  II,  paragraph  20  of  the  new 
Code,  and  there  is  no  valid  objection  to  such  a  suit  being  coupled 
in  the  alternative  with  a  claim  on  the  merits  between  the 
parties. 

7.  L.  R  20  Mad,  490,  77  P.  R.  1882,  p.  221,  I.  I.  R.  33  Cal.  881  and 
authorities  cited  in  O'Kiuealy's  Civil  Procedure  Code,  6th  edition,  page 
776,  last  paragraph,  referred  to. 

Eeld  also,  that  where  there  lias  been  a  valid  reference  to  arbitration 
the  arbitrator  is  entitled  to  proceed  even  if  one  of  the  parties  refuses 
to  submit  to  his  arbitration.  A  contract  to  refer  to  arbitration  can  only 
be  rescinded  for  just  cause 

6  Indian  Cases  420  and  20  Q.  B.  D.  177,  referred  to. 

Held  further,  that  when  the  notice  by  the  arbitrator  to  one  of  the 
pai  ties  is  defective  in  erroneously  naming  a  day  already  past  and  that 
party  keers  quiet  and  does  not  point  out  the  error  to  the  arbitrator 
bo  as  to  give  him  a  chance  of  rectifying  it,  ho  cannot  be  allowed 
afterwards  to  set    up  this  flaw    as  vitiating   the  award 

No.  12  P.  R.  1917, 
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ARBITRATION— concld. 

(3)  Agreement  to  submit  to — pleaded  by  defendant  in  bar  of 
suit — duty  of  Court  to  decide  whether  there  is  such  an  agreement 
still  subsisting. 

See  Civil  Procedure  Code,  1908  (2). 

No.  62  P.  R.  1917. 

(4)  Commercial  con'ract — clause  in  indent  that  all  disputes  are  to  be 
submitted  to  arbitrators — whether  total  non-delivery  of  goods  is  a  dispute 
to  ivhich  clause  is  applicable. 

Held,  that  a  total  non-delivery  of  goods  indented  for  is  not  a  dis- 
pute within  the  meaning  and  arising  out  of  the  indent  which  would 
render  it  obligatory  to  refer  the  matter  to  arbitration  under  clause 
12  of  the  indent,  under  which  all  disputes  were  to  be  referred  to 
arbitrators. 

54  P.  W.  B,  1913,  referred  to. 

35  P.  7?.  1911,  distinguished. 

No.  72  P.R.  1917. 

(5)  Award — whether  arbitrator  can  review  his  award — and  whether 
award  can  be  put  forward  in  defence  in  a  Civil  suit. 

The  parties  to  the  present  suit  had  a  dispute  as  to  the  boundaries 
of  certain  lands  and  it  came  before  the  Colonization  Officer  (as  a 
Revenue  Officer)  and  the  parties  asked  him  to  act  as  arbitrator.  He 
gave  his  decision  in  favour  of  defendant.  Subsequently  he  took  up 
the  matter  again  suo  motu  and  holding  that  he  had  been  misled  by  a 
mistake  in  plans  decided  in  favour  of  plaintiffs  The  case  was  taken 
up  to  the  Financial  Commissioner  who  held  that  the  first  award  was 
binding  and  could  not  be  set  aside.  Plaintiff  then  brought  the  present 
suit  for  a  declaration. 

Held,  that  though  a  Court  may  in  certain  circumstances  remit  an 
award,  an  arbitrator  cannot  review  his  own  award. 

I.  L.  B.  23  All.  383  (P.  C),  I.  L.  B.  9  Cal.  375  and  I.  L  B.  38  Cal. 
421,  referred  to,  also  Russell  on  Arbitration,  pp.  114  and  115. 

Held  also,  that  the  award  was  a  good  defence  in  the  Civil  suit. 

32  P.  B.  1888,  confirmed  by  the  Privy  Council  in  70  P.  7?.  1891, 
referred  to 


No.  99  P.R.  1917. 


AWARD. 


(I)     Of   arbitrators  signed  by  parties,  exempt  from   registration — 
objections  by  parties,  not  entertained. 


See  Indian  Begistration  Act,  1908(2). 


No.  10  P.R.  1917 
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(2)  Suit  for  recovery  of  amount  awarded  is  competent— award 
not  vitiated  by  defect  in  notice  to  one  of  the  parties,  not  pointed 
out  by  latter. 

See  Arbitration  (2). 

No.  12  P.  R.  1917. 

(3)  Whether  arbitrator  can  review  his  award — and  whether  award 
can  be  put  forward  in  defence  in  a  Civil  Suit. 

See  Arbitration  (5). 

No.  99  P.  R.  1917. 

B 

BHAPLAS. 

Multan  Tehsil- succession  by  widow  to  life  estate  in  presence  of 
collaterals  in  fourth  degree. 

See  Custom  (Succession)  (7)- 

No.  101  P.  R.  1917. 
BRAHMANS. 

Village  Man,  tahsil  Phillour— -bound  by  Hindu  Law. 
See  Custom  (Alienation)  (1). 

No.  6  P.  R.  1917. 

c 

CAUSE  OF  ACTION. 

Suit  on  hundis — not  duly  presented  to  drawee — plaintiff,  tvhen  not 
allowed  to  fall  back  on  original  transaction. 

Plaintiff  sued  the  representatives  of  one  J.  D.  to  recover  Rs  2,200 
on  two  hundis.  In  the  plaint  it  was  stated  that  these  hundis  were 
executed  by  J-  D.  in  lieu  of  2  hundis  which  were  executed  by  the 
plaintiffs  on  a  Mirzapur  firm  and  given  to  J  D.  on  the  dates  speci- 
fied in  the  hundis  sued  upon  but  the  amounts  for  which  the  last 
mentioned  hundis  were  executed  was  not  mentioned,  nor  did  plaintiffs 
in  their  replication  to  the  written  pleas  of  defendants  state  that  if 
the  hundis  in  suit  could  not  be  made  the  basis  of  the  claim  they 
(plaintiffs)  were  entitled  to  fall  back  upon  the  original  transactions 
relating  to  the  hundis  drawn  by  them  on  the  Mirzapur  firm,  and  no 
issue  was  therefore  framed  on  this  point  by  the  Subordinate  Judge. 
The  latter  found  that  as  plaintiffs  had  failed  to  prove  that  the  hundis 
were  dulv  pro-ented  lo  the  drawee  and  dishonoured  by  him  they  had 
no  rightto  sue  on  the  hundis  and  dismissed  the  Bait.  On  appeal 
the  District  Judge  agreed  with  the  Subordinate  Judge  in  this  finding 
but  held  that  the  plaintiffs  could  fall  back  upon  the  original  transactions 
as  the  basis  of  their  suit. 
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Held,  that  the  learned  District  Judge  was  wrong  in  his  view  that 
the  terms  of  the  plaint  were  wide  enough  to  show  that  in  the  event  of 
the  hundis  being  held  not  admissible  to  support  the  plaintiffs'  claim, 
the  plaintiffs  intended  to  fall  back  upon  the  original  transactions  as 
the  basis  of  their  suit. 

Held  also,  that  even  assuming  that  the  plaintiffs  could  fall  back 
upon  the  original  transactions,  in  the  circumstances  of  the  case,  the 
alleged  original  transactions  formed  part  of  the  transactions  relating 
to  the  execution  of  the  hundis  sued  upon,  and  consequently  as  their 
suit  could  not,  on  the  findings  of  the  lower  Courts,  proceed 
in  respect  of  those  hundis  the  suit  failed  altogether  and  must  be 
dismissed. 

1.  L.  R.  7  Gal.  2t6,  principles  laid  down  by  Garth,  C.  J., 
followed. 

1.  L.  R.  26  All.  178  and  Civil  Appeal  No,  380  of  1916  (unpublished), 
referred  to. 

18  P.  R.  1912  and  48  P.  R.  1913,  distinguished. 

No.  63  P.  R.  1917; 

CIVIL  PROCEDURE  CODE,  1882. 

(1)    Sections  263  and  264. 

Necessity  of  strict  compliance  with  procedure — onus  probandi — pre- 
sumption of  compliance  where  execution  record  is  available — second  suit 
by  mortgagee  after  obtaining  a  previous  decree  for  possession  —  whether 
competent. 

On  29th  June  1903  plaintiffs-appellants  obtained  a  decree  as 
mortgagees  against  defendants-respondents  for  possession  of  the  mort- 
gaged land.  On  3 1st  July  1903  they  filed  a  dakhal  nama  in  Court 
stating  that  they  had  been  given  possession  On  1st  July  191 1  they 
instituted  the  present  suit  for  possession  of  the  same  land  alleging 
that  some  2  months  after  obtaining  possession  of  it  they  had  been 
forcibly  dispossessed  by  defendants-respondents.  Defendants  denied 
that  possession  had  ever  been  taken  from  them  and  pleaded  that  as  the 
decree  had  not  been  executed  no  second  suit  for  possession  was 
competent. 

Held,  that  as  the  record  of  the  execution  proceedings  was  forth- 
coming there  could  be  no  presumption  that  the  provisions  of  sections 
263  and  264  of  the  Code  of  Civil  Procedure  had  been  complied  with 
and  as  the  record  shewed  that  no  warrant  as  required  by  section  264 
had  been  affixed  on  any  conspicuous  spot  at  or  near  the  land  in 
question  and  this  had  not  been  proved  aliunde  plaintiffs  had  failed  to 
discharge  the  onus  which  was  on  them  of  proving  that  they  had  been 
given  possession  in  a  legal    manner. 

Held  also,  that  when  the  law  lays  down  a  definite    procedure  for  the 
delivery  of  possession  which  is  purely  symbolical  tl  at  procedure  must 
be  strictly  followed  and  any  omission   therein   must   therefore    be   re 
garded  as  material. 

15  W.  R,  99,  referred  to. 


Till 
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CIVIL  PROCEDURE  CODE,  1882.— coucW. 

Held  further,  that  as  plaintiffs  had  sued  on  the  allegation  that  they 
had  been  dispossessed  after  having  been  given  possession  of  tho 
land  under  the  decree,  the}  could  not  now  plead  that  they  could  sue 
a  second  time  for  possession  in  the  terras  of  the  mortgage  deed. 
And  eveu  if  this  new  plea  could  be  entertained  it  would  bo  of 
no  avail  as  the  mortgage  must  be  held  to  have  merged  in  the 
decree. 

11  All  L.  J.  63 4,  approved. 

26    Indian    Cases   528.    2  Cal.    L.  J.  202   and   32  Indian   Cases  634, 
distinguished. 

No.  20  P.  R.  1817. 

(2)     Sections  366,  368  and  371 . 

The  provisions  of  section  371  apply  to  orders  of  abatement  both 
under  section  366  and  section  368. 

See  Indian  Limitation  Act,  1908  (4). 

CIVIL  PROCEDURE  CODE,  1908. 

(1)  Section  2. 

Meaning  of  preliminary  decree  explained. 

See  Limitation  (1). 

No.  7  P.  R.  1817. 

(2)  Sections  2  and  104  (e),  order  8,  role  6,  and  order  20,  rule 

19,  AND  SCHEDDLE  II,  PARAGRAPH   18. 

Preliminary  order  disposing  of  defendant's  claim  to  a  set  off —whether 
a  decree  and  appealable  as  such -plea  of  agreement  to  refer  to  arbitration 
— stay  of  suit  -  Court's  power  to  inquire  ivhether  there  is  such  an  agree- 
ment subsisting — appeal  from  order  of  Court  on  this  point. 

Held,  that  order  8,  rule  6  of  the  Code  of  Civil  Procedure  applies 
only  to  a  legal  set  off  and  not  to  any  set  off  that  a  party  may  be 
equitably  entitled  to  claim,  but  that  a  preliminaiy  order  disposing  of 
a  claim  to  a  legal  set  off  advanced  by  defendant  is  not  a  decree 
within  the  meaning  of  section  2  of  the  Code  ;  that  the  order  is 
conseqnently  only  appealable  after  the  final  decree  has  been  passed 
in  the  case,  vide  order  20,  rule  19,  which  shews  that  there  should 
be  only  one  decree  drawn  up  iu  a  suit  in  which  a  set  off  is 
claimed 

Beld  also,  that  when  it  is  pleaded  by  defendant  that  there  is  an 
agreement  I o  refer  t>>  arbitration  and  {application  is  made  under 
paragraph  IS  of  Schedule  II  of  the  Code  to  stay  the  suit  on  that 
ground  and  plaintiff  denies  the  agreement,  it  is  with  iu  tho  province 
of  tin  Court  to  decide  whether  or  not  thero  is  such  an  agrooment, 
whether  it  is  still  subsisting  and  whether  tho  matters  in  dispute  iu 
the  suit  are  within  tho  agreement  for  arbitration. 
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And  where  the  Court  decides  that  uo  such  agreement  was  entered 
into  by  the  plaintiff  and  that  the  suit  was  therefore  not  liable  to  bo 
stayed,  the  order  of  the  Court  is  subject  to  appeal  under  section  104 
(e). 

I.  L,  R.  8  All.  57,  1  Q.  B.  D.  748  and  14  Ch.  D,  200,  referred  to. 

No.  62  P.  R.1917 

(3)  Section  10. 

Regular  suit  competent  to  establish  rights  in  property,  taken  posses- 
sion of  as  belonging  to  an  insolvent. 

See  Provincial  Insolvency  Act  (3). 

m  ^  No.  22  P.  R.  1917! 

(4)  Section  11. 

Minor— Whether  bound  by  previous  decision  in  suit  brought  by  his 
guardian — neglect  of  guardian  in  not  appealing. 

See  Res  judicata. 

No.  103  P.  R.  1917. 

(5)  Sections  22,  23  and  151. 

Application  for  transfer  of  suit — ivhen  to  be  made— necessity  of  prior 
notice  to  other  parties. 

Held,  that  the  words  used  in  section  22  of  the  Code  of  Civil  Pro- 
cedure are  mandatory  and  therefore  notice  must  be  given  to  the  other 
parties  before  the  application  for  transfer  is  made  and  the  appli- 
cation must  be  made  in  a  case  where  issues  are  settled,  at  or  before 
such  settlement. 

150  P.  L.  R.  1914,  distinguished. 

Held  also,  that  section  151  of  the  Code  does  not  give  the  Court 
power  wholly  to  ignore  the  provisions  of  section  22. 

25  Indian  Cases  267  and  L  L.  R.  34  Bom.  467  (483),  referred  to. 

20  Indian  Cases  758,  28  Indian  Cases  304  and  27  Indian  Cases  455, 
distinguished. 

No.  11  P.R.  1917. 

(6)    Section  49  and  order  21,  rulls  15  and  16. 

Power  of  transferee  of  a  portion  of  a  decree  to  apply  for  execution — ■ 
limitation  J  or  application  for  execution  by  a  joint  decree-holder — Indinn 
Limitation   Act,  IX  of  1908,  article  181. 

One  D.  D.  on  18th  November  189S  obtained  a  decree  for  Rs.  24,339 
against  G.  R.  and  another.  On  the  28th  November  1899,  D.  D.  sold 
part  of   his    decree  for  Rs.  1,100  to  M.  C.  the  present   appellant,  but 
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D.  D.  continued  to  execute  the  decree  as  a  whole.  It  was  not  till  loth 
January  19u7  that  M.  C.  applied  for  execution  in  respect  of  his  part 
of  the  decree.  The  Court  recorded  an  order  recognising  M.  C  as  a 
part  decree-holder  ;  but  no  direct  action  was  taken  on  his  application 
for  execution.  On  16th  April  1913  D.  O.  declared  himself  satisfied 
and  the  decree  was  consigned  to  the  record  roorn,  no  mention 
being  made  of  M.  C  On  14th  December  1914  M.  C.  again  applied  for 
1  execution. 

Held,  that  the  only  persons  who  can  execute  a  decree  are  the  original 
decree-holder  or  tbe  transferee,  vide  section  49  and  order  21,  rule  16 
of  the  Code  of  Civil  Procedure,  and  that  rule  16  only  applies  where 
the  whole  of  a  decree  has  been  transferred  or  where  tli9  whole 
interest  of  any  decree-holder  out  of  several  has  been  transferred,  and 
it  does  not  give  power  to  apply  for  execution  of  decree  to  a  trans- 
feree of  a  small  portion  of  any  one  individual  decree-holder's  right 
and  that  M  C.  as  transferee  had  therefore  no  power  at  all  to  apply  for 
execution. 

I.  L.B.M  Gal.  341  and  /.  L.  R.  33  Mad.  80,  not  followed. 

Held  also,  that  if  M.  0.  took  up  the  position  of  being  a  joint  decree- 
holder  with  D.  D.  his  application  for  execution  in  1907  was  barred 
by  time  under  article  181  of  the  Limitation  Act,  as  he  might  have 
applied  for  execution  any  day  after  the  deed  transferring  part  of  the 
decree  to  him. 

1  Indian  Cases  353,  referred  to. 

Held  further,  that  rule  15  of  order  21  of  the  Code  is  applicable 
only  where  the  decree  itself  makes  a  number  of  persons  joint  decree- 
holders  and  did  not  therefore  apply  to  the  present  case. 

No,  15P.R.  1917 

(7)    Seotiok 

In  computing  limitation  in  suit  against  Secretary  of  State — period 
of  notice  must  be  excluded. 


See  Limitatioii  (2). 


(8)     Section  98. 


No.  52  P.  R.  1917. 


When  submission  to  a  third  judge  cf  a   poiut,  on  which  two  judges 
have  differed,  is  justified. 

See  Punjab  Courts  Act,  1911  (1). 

...     No.  71  P.  R.  19*7  P.  B.) 

(9)     BbCtiok  I  II, 

Jurisdiction  of  executing  Court  to   decide  ptsttionqf   mesne  profits  on 

restoring  p<is*>  \  rupefty  —  inherent  powei  of  Court  to  make  restitu- 

tion. 
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One  J.  N.  obtained  a  decree  for  possession  of  certain  property 
by  partition  in  1903.  The  Chief  Court  on  17th  February  1906  made 
this  decree  conditional  on  payment  of  Rs,  153-13-0.  Prior  to  that 
date  J  N.  had  obtained  possession  in  execution  proceedings.  On  14th 
February  1907  the  executing  Court  held  that  the  decrae  had  become 
void  owing  to  non  payment  of  the  sum  above  mentioned  and  ordered 
restoration  of  possession  to  the  judgment-debtor  together  with 
mesne  profits  for  the  period  during  which  J.  N  had  been  in  posses- 
sion. An  appeal  to  the  Chief  Court  was  dismissed,  but  on  10th 
January  1908  an  application  for  review  was  accepted  and  it  was 
ordered  that  the  decree  had  not  become  void  and  that  possession 
should  be  restored  to  J.  N.  The  latter  was  accordingly  again  put 
in  possession  but  his  prayer  for  mesne  profits  for  the  period  during 
which  he  had  been  wrongfully  kept  out  of  possession  was  rejected 
by  the  District  Judge  who  held  that  he  could  not  decide  this  ques- 
tion in  execution  proceedings  and  that  the  applicant  must  bring  a 
separate  suit  for  the  purpose. 

Held  that  although  the  case  did  not  strictly  come  within  section 
144  of  the  Code  of  Civil  Procedure,  the  Court  had  inherent  power 
to  make  restitution  and  generally  to  restore  a  party  to  the  position 
he  would  have  occupied  but  for  its  erroneous  orders,  since  reversed, 
and  that  consequently  the  lower  Court  should  have  acceded  to  the 
prayer  for  determination  of  the  mesne  profits  made  by  J.  N.  and  not 
have  referred  him  to  a  regular  suit. 

14  Indian  Gases  456,  and  Woodroffe  and  Ameer  Ali's  Civil 
Procedure  Code,  II  edition,  p.  493,  referred  to. 

No.  61  P.  R.  1917- 

(10)     Section  151,  order  18,  rule  15,  and  order  20,  rule  1. 
Propei'  procedure  of  Judge   who  has  not  heard   the  evidence — review  of 
order  of  his  predecessor  allowing  production  of  further  evidence. 

The  present  suit  was  one  for  damages  for  breach  of  a  commercial 
contract  After  recording  of  much  evidence  and  the  filing  of  voluminous 
written  arguments  judgment  was  delivered  and  the  suit  dismissed 
on  the  ground  that  it  was  plaintiffs  and  not  defendants  who  broke 
the  contract — on  appeal  the  Chief  Court  set  aside  the  judgment 
and  decree  and  remanded  the  case  for  decision  on  tli9  merits  after 
assessment  of  the  damages,  if  any,  suffered  by  the  plaintiffs,  The 
case  came  on  for  hearing  before  Lala  M.  R.,  Sub-Judge,  who  after 
hearing  arguments  acceded  to  the  prayer  of  plaintiffs  that  further 
evidence  should  be  allowed.  After  plaintiffs'  evidence  had  been 
recorded,  defendants  put  in  a  list  of  witnesses,  some  to  be  examined 
in  Court  and  a  large  number  to  be  examined  on  commission  and  then 
Lala  M.  R.  was  succeeded  as  Sub-Judge  by  Lala  H.  R.  who  after 
fixing  a  date  for  arguments  on  the  point  whether  commissions  for 
the  witnesses  should  issue  or  not,  eventually  decided  thart-no  further 
evidence  should  have  been  taken  at  all  after  the  remand  and  pur- 
porting to  act  under  section  151,  Civil  Procedure  Code,  set  aside  the 
oi'der  of  Lala  M.  R.  allowing  further  evidence,  and  proceeded  to 
dispose  of  the  suit  on  the  merits,  giving  plaintiffs  a  decree  in 
full  of  their  claim. 

Held,  that  even  if  Lala  M.  R.'s  order  allowing  further  evidence 
was  wrong,  it   was  too   late    to  go  back  upon  it    after  plaintiff's  new 
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evidence  had  been  recorded,  and  though  defendants  had  in  the  first 
instance  pleaded  for  a  decision  on  the  old  record  they  had  been 
overruled,  and  were  entitled  to  produce  evidence  in  rebuttal  of  the 
new   evidence  produced  by  the  plaintiffs. 

Held  also,  that  Lala  H.  R.  was  seriously  wrong  in  deciding  the  case 
without  hearing  full  arguments,  it  being  a  case  in  which  he  himself 
had  taken  none  of  the   evidence. 

91  P.  72   1904  and  3  P.  7?.    1905,  p.  23,  referred  to. 

No.  14P.R.1017. 

(11)     Order  2,  Ri'LB  2. 

Withdrawal  of  previous  suit  for  a  claim,  which  it  is  alleged  should 
have  been  joined  to  the  claim  in  the  subsequent  suit,  removes  the  bar,  if 
any,  under  this  rule — custom — succession — Awans  of  Mauza  Chakrala, 
Thamewali,  St.,  district  Mianwali — special  family  custom  of  sardari 
to  eldest  son  in  respect  of  one  village  and  of  collateral  succession  per  capita 
in  respect  of  the  other  villages — Yakmadri — Riwaj-i-am. 

Held,  that  where  plaintiffs  first  sued  for  their  share  in  the  move- 
able property  and  subsequently  sued  separately  for  their  share  in 
the  immoveable  property  left  by  their  deceased  relative  and  the  Court 
allowed  them  to  withdraw  the  former  suit  with  leave  to  bring  a 
fresh  suit,  the  effect  of  the  Court's  order  is  to  leave  matters  in  the 
position  in  which  they  would  have  stood  if  no  such  previous  suit 
had  been  instituted  and  the  bar  under  order  2,  rule  2  of  the  Code  of 
Civil  Procedure,  if  it  existed  at  all,  was  thus  removed, 

I.  L.  B.  17  All.  53  and  9    Indian  Cases  956,  referred  to. 

Held  also,  that  in  the  family  of  Awans  concerned  in  tins  suit  a 
special  custom  of  sardari  exists  by  ,which  the  eldest  son  succeeds 
exclusively  to  the  property  in  one  of  the  family  villages,  i.e.,  mauza 
Thamewali,  and  in  regard  to  the  other  villages  all  the  collaterals 
succeed  per  capita  whether  they  are  of  the  whole  blood  or  half 
blood. 

Held  further,  that  where  succession  from  father  to  son  is  governed 
by  the  pagioand  rule,  the  Court  may  presume  that  in  the  oase  of 
collateral  succession  the  whole  blood  and  half  blood  succeed  together 
and  that  the  onus  of  proving  a  custom  of  yakmadri  among  Awans  of 
the  locality  was  upon  the  person  relying  on  it  and  he  had  failed 
to  discharge  that  onus. 

Rattigan's  Customary  Law,  article  26,  referred  to. 

No.  66  P.  R  1917. 

(12)     Order  6,  rule  17. 

Order  refuting  application  to  amend  plaint — power  of  Chirf  Court  to 
interfere  icith  that  order  on  revision—  Punjab  Courts  Act,  III  of  1914, 
section  44. 

Bofore  issues  were  settled  plaintiff  applied  for  leave  to  amend  his 
plaint  so  as   to   increase   the   number   of    shares   claimed,  i  e.,  from 
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l/16th  to  2/l6ths  or  l/8th.  This  application  was  rejected  and  so 
was  an  application  for  review  of  the  order  of  refusal.  Plaintiff 
then  applied  to  the  Chief  Court  for  revision   of  that  order. 

Held,  that  the  Chief  Court  has  power  to  interfere  with  inter- 
locutory orders  but  will  exercise  that  power  only  in  very  exceptional 
cases. 

96  P.  B.  1911,  7.  L.  B.  30  Mad.  378,  11  Indian  Gases  831  ar_d  880, 
and  7  Indian  Gases  436  (442),  referred  to. 

Ileld  also,  that  the  lower  Court  should  under  the  circumstances  of 
the  case  have  allowed  the  application  for  leave  to  amend  the  plaint 
under  order  6,  rule  17  of  the  Code  of  Civil  Procedure  as  otherwise 
irreparable   loss  would  be  caused  to  the  petitioner. 

No.  26  P.  R.  1917. 

(13)     Order  8,  Rur-R  5. 
Allegations  of  fact  in    plaint  not  denied  in  pleadings   must  be  taken 
to  be  admitted. 


No.  1  P.  R.  1917. 


See  Mortgage  (1)- 

(14)     Order  21,  roles  ICO,  101  and  103. 

Whether  an  order  under  the  former  ride  is  appealable. 

Held,  that  an  order  made  by  a  Munsiff  under  order  21,  rule   101    of 
the  Code  of  Civil  Procedure   is  not  appealable. 


13  W.  R.  26*  and  21,  W.  B.   39,  distinguished. 


(15)     Order  22,  role  9. 


No.  57  P.  R.  1917. 


Abatement— death  of  one  of  several  defendants-respondents  during 
pendency  of  appeal — application  for  substitution  9  days  late — whether 
appeal  abates  in  toto. 

Plaintiff,  f the  daughter  of  one  M.,  a  Dogar  of  Mauza  Pabarali, 
Tahsil  Batala,  sued  the  9  defendants,  collaterals  of  her  father  for 
possession  of  her  father's  landed  property  on  the  ground  that  it  was 
self -acquired  and  that  she  as  daughter  had  a  preferential  right  to  the 
collaterals.  The  lower  Court  dismissed  the  suit  holding  that  the 
property  was  ancestral.  The  plaintiff  appealed  to  the  Chief  Court 
and  during  pendency  of  the  appeal  one  of  the  defendants-respondents 
died  and  application  for  substitution  of  the  names  of  his  leo-al 
representatives  was  not  made  until  6  months  and  9  days  had  passed. 

Held,  that  the  fault  could  not  be  condoned  under  the  circum- 
stances    of  the  case  and  that  the  appeal  abated   qua   the  deceased 
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collateral's  share  in  the  land  bnt  not  as  regards  the  shares  of 
the  other  collaterals,  as  each  had  a  separate  right  to  his  ancestral 
share. 

41    P.R.    1915,    43    PR.    1889  and    Civil    Appeal    278   of    1909 
(unpublished),  referred  to. 

3  P.  R.  1916  and  62  P.  R.  1913,  distinguished. 

No.  23  P.R.  1917. 

(16)     Order  23,  rule  3. 
If  a  compromise    deals  with    matters    not    included    in    the   claim, 
Court  should  pass  a    decree   in  accordance  with  it,   so  far  as  it  relates 
to  the  suit. 


See  Indian  Registration  Act,  1903  a). 


No.  78  P.R.  1917. 


(17)  Order  32,  rule  7. 

Compromise  on  behalf  of  minor  by  attorney  of  guardian— leave  of 
Court — what  it  should  contain. 

Held  that,  although  desirable,  it  is  not  necessary  that  the  order 
of  the  Court  under  order  32,  rule  7  of  the  Code  of  Civil  Procedure 
granting  leave  for  a  compromise  on  behalf  of  a  minor  should  ex- 
pressly state  that  the  Court  had  considered  the  terms  of  the  compro- 
mise and  thought  them  beneficial  to  the  minor  and  it  is  sufficient  if 
the  facts  and  circumstances  show  that  the  Court  did  as  a  matter  of  fact 
apply  its  mind  to  the  terms  of  the  compromise  and  considered  them 
beneficial  to  the  minor. 

8  Cal.  L.  J.  31,  and  p.  274  (278),  referred  to  ;   also 

I.  L.  R.  29  Mad.  104,  J.  L.  R.   17  All  531  and  8  Cal  L.  J.  266. 

No.  36  P.R.  1917. 

(18)  Order  41,  rule  1. 

Presentation  of  appeal  without  copy  of  judgment* 

Held,  that  under  order  41,  rule  1  of  the  Code  of  Civil  Procedure 
a  memorandum  of  appeal  must  be  accompanied  not  only  by  a  copy 
of  the  decree  appealed  from  but  also  by  a  copy  of  the  judgment  on 
which  it  is  founded  (unless  the  Appellate  Court  dispenses  therewith) 
and  wheif1  the  latter  is  filed  after  the  expiry  of  the  period  of  limit- 
ation the  appeal  must  be  dismissed  as  time  barred  unless  just  cause 
is  shown  for  extending  the   period. 

7  r.  R.  1879,  referred  to. 

No  67.P.  R.  1917- 

(19)  SCHEDULE   II,  PARAS.   17  AND  20. 

A  suit  to  recover  amount  awarded  to  plaintiff  is  maintainable. 
See  Arbitration  (2). 

No.  12  P.  R.  1917. 
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COMMERCIAL  CONTRACT. 

Whether  clause  that  disputes  shall  be  refeiTed  to  arbitration  is 
applicable  to  total  non-delivery  of  goods. 

See  Arbitration  (4). 

No.  72  P.  R.  1917. 

COMPANIES. 

(1)  Resolution  to  wind  up  voluntarily — what  it   should  contain. 
See  Indian  Companies  Act,  1913  (3). 

No.  35  P.  R.  )  017. 

(2)  Ace  ■nuts — audited — whether  conclusive  as  between  the  share-holders 
and  'the  directorate  and  between  the  Company  and  its  managing  agent. 

Held,  that  the  auditing  of  a  Company's  accounts  in  the  absence 
of  proof  of  fraud  or  mistake  in  connection  with  the  audit  closes  the 
accounts  as  between  the  share-holders  and  the  directorate,  but  it  does 
not  preclude  the  Company  from  calling  upon  its  managing  agent 
for  rendition  of   accounts. 

No.  88  P.  R.  1917. 

(3)  Application  by  fully  paid  up  share-holders  for  compulsory 
winding-up — jurisdiction  of  District  Court — whether  affected  by  irre- 
gularities in  presenting  application. 

See  Indian  Companies  Act,  1913  (1). 

No.  91  P.  R.  1917. 

COMPANIES  (IN  LIQUIDATION). 

Suit  to  determine  whether  plaintiff  legally  became  a  share-holder, 
not    competent    ajter  Court  has  ordered  liquidation  of  the  Company. 

See  Indian  Companies  Act,  1913  (2). 

No.  13  P.  R.  1917. 

COMPROMISE. 

(1)  On  behalf  of  minor — sanction  of  Court — what  it  should  contain. 
See  Civil  Procedure  Code,  1908  (17). 

No.  36  P.  R.  1917. 

(2)  Registration  of,  and  Court's  duty  in  regard  to  matters  not 
included  in  the  claim. 

See  Indian  Registration  Act,  1908  (1). 

No.  78  P.  R.  1917. 
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CONTRACT. 

By  minor  and  another,  a  major,  in  equal  shares,  it?  not  void 
in  tolo- 

See  Minor  (2). 

No.  40  P.  R.  1917. 

CONTRIBUTORY. 

"Whether  fully  paid  up  share-holder  is  a  contributory  and  can  present 
an  application  for  winding-up  of  a  Company. 

See  Indian  Companies  Act,  1913  (1). 

No.  91  P.  R.  1917. 

CUSTOM  (ADOPTION). 

Sister's  son — Jats  of  Tahsil  Ludhiana — onus  probandi— Riwaj-i- am. 

Belli,  that  the  initial  presumption  of  customary  law  is  that  the 
adoption  of  a  sister's    son  is  invalid. 

50  P.  B.  1893  (F.  B.),  referred  to. 

Held  also,  that  it  had  not  been  proved  that  such  an  adoption  is 
valid  by  custom  among  Jats  of  Tahsil  Ludhiana- 

197  P.  li.  1589,  not  followed. 

No  29  PR.  1917. 

CUSTOM  (ALIENATION). 

(1)  Brahmans  of  village  Man,  Tahsil  Philluur,  Jullundur  District  — 
whether  governed  by  Custom  or  Bimhi  Laic — onus  probandi. 

Held,  that  Brahmans  of  village  Man,  Tahsil  Phillour  in  the  Jullun- 
dur District,  were  presumably  governed  by  Hindu  Law  and  not  by 
custom,  and  that  the  onus  lay  on  the  plaintiffs  to  prove  that  they 
are  governed  by  custom  in  matters  of  alienation. 

Held  also,  that  plaintiffs  had  tailed  to  prove  that  the  sale  of 
ancestral  land  made  by  their  fathers  was  invalid  for  want  of  legal 
necessity. 

No.  5  P.  R.  1917 

(2)  Whether  collaterals  of  occupancy  tenant  can  contest  his  alieu- 
atious — Telis  of  mauza  Budhial,  tahsil  Chakwal. 

See  1  unjab  Tenancy  Act,  ISb'f  (4). 

No.  0P.  R.  1917. 

(3)  Transfer  of  B  religions  office — management  of  a  bunya  of 
0 olden  Temple,  Amritsar. 

Religiotu  Endowment. 

No  DP   R.  1917. 
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(4)  By  mdow — Jats  of  Mauza  Kheri  Gangan,  Tahsil  FJansi,  District 
Hissar — locus  standi  of  proprietors  of  thula  to  contest  the  alienation- 
succession  by  sister's  son — Riwaj-i-am. 

Held,  that  the  onus  is  on  the  proprietors  of  the  thula  to  establish 
their  right  to  contest  an  alienation   by  a  widow. 

3  P.  B.   1914,  referred  to. 

Held  also,  that  the  proprietors  had  failed  to  discharge  this  onus 
and  that  the  provision  in  the  Biwaj  i-am  in  favour  of  the  succes- 
sion of  the  proprietors  of  the  thula  was  not  intended  to  apply  to 
the  case  of  a  thula  in  which  the  proprietors  had  no  community  of 
interest. 

Held  farther,  that  even  in  the  absence  of  any  alienation  by  the 
widow,  the  sister's  son  would  succeed  in  preference  to  the  proprietary 
body  and  in  the  absence  of  instances  the  entry  in  the  Biwaj-i-am 
did  not  create  a  presumption  in  their  favour. 

11  A  B.  1911,  28  P.  B.  1904  and  95  P.  B.  1905,  referred  to. 

No.  24  P.  R   1917. 

(5)  Necessity — converting  a  mortgage  by  way  of  conditional  sale  into 
a  sale — limitation  in  respect  of  a  mortgage  forming  consideration  for  the 
sale — Indian  Limitation  Act,  IX  of  1903,  article  125. 

Held,  that  the  mere  fact  that  there  is  a  mortgage  by  way  of  condi- 
tional sale,  where  the  mortgagee  has  instituted  no  proceedings  under 
Regulation  17  of  1806,  does  not  constitute  necessity  for  converting  the 
mortgage  into  a  sale. 

Held  also,  that  a  declaratory  suit  brought  in  1912  in  respect  of  a 
sale  by  a  widow  executed  on  the  25th  April  1901,  the  consideration 
for  which  was  a  mortgage  with  possession  effected  in  July  1891,  is 
barred  by  time  under  article  125  of  the  Limitation  Act,  so  far  as 
the  mortgage  is  concerned. 

33  P.  B.  1911  (F.B.)  (p.  119),  referred  to. 

No.  25  P.  R.  1917, 

(6)  Of  mukarraridari  rights— Tarkhans  of  Mauza  Bhangi,  Attock 
Bis  trict — necessity. 

Held,  that  by  custom  governing  the  Tarkhans  of  Mauza  Bhangi, 
Attock  District,  a  mukarraridar  cannot  sell  his  holding  except  for 
valid  necessity  even  if  the  vendee  is  the  representative  of  the 
superior  landlord  who  created  the   mukarraridari  rights. 

16  tJ.  B  1905  and  Gazetteer  of  Attock  District  of  1907,  page  223, 
referred  to. 

47  P.  B.  1900  and  101  P.  B.  1906,  distinguished. 

No.  53  P.  R,  1917. 
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(7)  Necessity — duty  of  lender  where  borrower  is  a  notorious  spend- 
thrift   with  ample  income. 

Eeld,  that  where  the  borrower  is  a  notorious  spendthrift  aDd 
profligate,  a  creditor  will  not  be  protected  merely  by  the  fact  that 
the  money  advanced  by  him  was  said  to  be  required  to  pay  off 
antecedent  debts,  on  the  contrary  it  will  be  his  duty  to  make  a  full 
inquiry  as  to  whether  the  antecedent  debts  were  really  just  debts 
incurred  for  a  necessary  purpose.  Similarly  ho  will  not  be  protected 
merely  because  the  borrower  told  him  that  the  money  was  needed 
to  pay  Government  revenue  or  to  buy  bullocks  or  to  give  presents 
at  a  marriage  or  for  miscellaneous  household  expenses.  A  creditor 
lending  money  to  a  man  possessed  of  ample  income  should  make  full 
inquiries  as  to  the  necessity  for  a  loan.  If  the  borrower  has 
squandered  bis  income  in  extravagance  and  wanton  waste  the  lender 
would  not  be  justified  in  advancing  him  money  for  payment  of 
Government   revenue  and   other   ordinary   expenses  of   a  zamindar, 

65  P.  R.  1900  (F.  B),  referred  to. 

No.  76  P.R   1917. 

(8)  Necessity — whether  sale  should  be  upheld  where  price  actually  paid 
is  reasonable  but  fictitious  items  are  added  to  keep  off  pre-emptors. 

Held,  that   where  it   is  found  that    the  money   actually  passed  in  - 
a    sale  was  a  reasonable  price  the  insertions  of  fictitious  items  added 
to   scare   off  pre-emptors   is  no   valid  reason  for   nullifying    the  sale 
contract. 

27     P.  B.  1909,   dissented  from  in  this  respect. 

No.  81  P.  R.  1917. 

CUSTOM  (ALLUVION  AND  DILUVION). 

Tenant  rights^-loss  of — upon  submersion  in  a  village  not  liable  to  riv<  t 
action  till  1879 — inequitable  custom — entry  in  Wajib-ul-arz. 

Plaintiffs,  occupancy  tenants  in  village  Toror  Bhanjani,  Muzaffar- 
garh  District,  sued  for  possession  of  their  occupancy  rights  in 
lands  which  had  been  recovered  from  the  river  after  submersion. 
The  village  was  not  subjected  to  river  action  before  1879  and  the 
.defendants  relied  upon  entries  in  the  Wajib-ul-arz  of  1880  and 
1900  to  prove  a  custom  to  the  effect  that  diluviated  occupancy  tenant 
land  on  submersion  becomes  the  property  of  the  landloids  and  is 
liberated  from  the  previously  existing  tenant  rights.  '1  he  occu- 
pancy rights  were  in  existence  long  before  1880.  It  was  alleged 
that  a  similar  custom  existed  in  adjoining  villages  liable  to  river 
action. 

Held,  that  it  was  primafacie  inequitable  to  apply  in  this  village, 
which  originally  was  not  Bubjeot  to  diluvion,  rules  which  obtained 
in  adjoining   villages,  v  Inch   wen  'I    in  river  action  at  tiie 

time  when  the    tenancy  rights    wi  ed    and  considering   that 

the  village  of  (lie  partiei  nol    Bubjected    to   river 


INDEX  OF  CIVIL  CASES  REPORTED  INT  THIS  VOLUME.  xix 


CUSTOM  (ALLUVION  AND  DILUVION)— concld. 

action  till  1879  and  that  the  enforcement  of  the  disputed  custom  at 
once  led  to  litigation,  no  valid  custom,  which  must  be  ancient  to  have 
the  force  of  law,  existed. 

Held  also,  that  the  entries  in  the  Wajib-ul-arz  being  ex  parte  were 
of  little  value. 

No,  37  P.  R.  1917. 

CUSTOM  (MARRIAGE)— 

Between  Hindus  of  same  got — whether  valid  among  Sudras  governed 
by  custom — onus  probandi — Hindu  Laiv. 

Held,  that  the  rule  of  Hindu  Law  prohibiting  intermarriage  between 
persons  of  the  same  gotra  applies  only  to  the  twice-born  classes  who 
from  their  superior  position  and  education  know  who  is  or  who  is  not 
of  their  got. 

Mayne's  Hindu  Law,  8th  edition,  p.  10-1,  referred  to. 

Held  also,  that  the  onus  of  proving  that  a  karewa  marriage  between 
Sudras  which  has  been  recognised  by  the  brotherhood  is  invalid  by 
custom  by  reason  of  the  parties  being  of  the  same  got,  is  on  the 
person  asserting  it  and  that  this  onus  had  not  been  discharged  in 
this  case. 

No.  80  P.  R.  1917. 

CUSTOM  (SUCCESSION). 

(1)  Father's  sister's  son  or  village  proprietary  body — Rajputs — Tahsil 
L  u  dhiana — Ri  waj  -i-  am , 

Held,  that  the  general  principle  of  customary  law  is  that  in  the 
absence  of  all  agnates  of  a  childless  proprietor,  any  cognate,  however 
distantly  related  to  him,  is  entitled  to  succeed  to  his  property  in 
preference  to  the   proprietary  body  of  the  village. 

135  P.  W.  U.  1912,  referred  to. 

Held  consequently,  that  in  the  absence  of  proof  of  a  custom  to  the 
contrary  the  father's  sister's  son  among  the  Muhammadan  Raj- 
puts concerned  in  the  present  case  had  a  preferential  right  of 
succession  to  the  village  proprietary  body  and  that  the  entry  in 
the  Bhvaj-i-am  of  Tahsil  Ludhiana  in  favour  of  sisters  and  their 
issue  was  not  meant  to  limit  the  succession  to  cognat  s  of  a  certain 
degree. 

No.  28  P.R.  1917 

(2)  Ancestral  property — Collaterals  or  daughter's  son  ivhose  father 
was  a  khanadamad — Muhammadan  Dab  Jais  of  Jhang  District — Riwaj- 
i-am — onus  probandi. 

The  parties  in  this  suit  were  Muhammadan  Jats  balonging  to  the 
sub-community  of  Dabs  settled  in  the  Jhang  District.  The  plaintiffs, 
as  collaterals  of   one  S.,  deceased,   claimed   possession  of  the  latter's 


rr 
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property  on  the  death  of  his  widow,  which  property  was  in  posses- 
sion of  S.'s  daughter's  son  whose  father  was  khanadamad  of  S.  The 
property  in  dispute  was  found  to  he  ancestral  and  the  Chief  Court 
had  held  that  the  defendant  (the  daughter's  son)  had  failed  to  prove 
that  he  was  entitled  to  t-ucceed  in  preference  to  the  plaintiffs,  first 
cousins  once  removed  of   the   deceased,  and    had  decreed  the  claim. 

Held,  by  the  Privy  Council,  that  the  entry  in  the  Riwaj-i-am  in 
favour  of  tl >e  succession  of  a  daughter's  son,  whose  father  was  a 
khanadamad,  in  preference  to  collaterals  was  a  strong  piece  of  evidence 
in  support  of  such  custom  which  it  lay  upon  the  plaintiffs,  collate- 
rals, to  rebut— even  assuming  that  there  is  a  general  custom  of  agnatic 
or  collateral  succession  in  default  of  male  issue  to  the  exclusion 
of  female  heirs  among  the  agricultural  tribes  of  the  Punjab  about 
which  the  decisions  of  the  Punjab  Chief  Court  are  by  no  means 
uniform  especially  in  the  case  of  Muhammadan  tribes  who  are 
endogamous. 

Rattigan's  Customary  Law,  paragraph  23,  and  Sir  Charles  Roe's 
Tribal  Law  in  tlie  Punjab,  referred  to. 

Held  aho,  that  the  plaintiffs-collateials  had  failed  to  discharge 
this  onus  and  that  their   claim  must    consequently  be  dismissed. 

-  N<y45  BjR.  1917  (P.O.)  I 

(3)  By  collateral  heirs  to  land  in  another  village  inj which  mey  neither   ff 
live  nor  own  land,  / 

Held,   that  prima  facie  agnates   of  a  deceased   person   are  entitled 

to  a  share  in  his   estate   even   though   they  live  in  another   village 

and  own  no  land  in  the  village  in  which  the  land  in  dispute  is 
situate. 

110  P.  R-  1906  (F.  B.) — referred  to  ;  also  Rattigan's  Customary  Law, 
article  25. 

143  P.  R.  1888,  64  P.  R.  1893,  and  73  P.  R.  1896,  distinguished. 

No.  47  P.  R  1917. 

(4)  Sister  or  second  cousin — Mahwal  Jats,  Tahsil  Alipur,  District 
Muzaffargarh — Riwaj-i-am. 

Held,  that  by  custom  among  Mahwal  Jats  of  Tahsil  Alipur  a  sister 
does  not  exclude  collaterals  in  succession  to  ancestral  property  whether 
she  be  married  in  the  family  or  not — notwithstanding  the  entry  in 
the  customary  law  of  the  district  in  her  favour. 

44  P.  R.  1909  and  25  P.  R.  1895,  distinguished. 

No.  48  P.  R.  1917, 

(5)  Awans  of  Mauzas  Chakrala,  Thamewali,  etc.,  District  Mianwali — 
special  custom  of  sardari  to  eldest  son  in  respect  of  one  village,  and 
of  collateral  succession  per  capita  in  respect  of  the  other  villages — 
yakmadri. 

See  Civil  Procedure  Code,  1908  (1 1). 

No.  66  P.  R.  1917. 


INDEX  OF  CIVIL  CASES  REPORTED  IN  THIS  VOLUME.  jurf 

CUSTOM  (SUCCESSION)— concld. 

(6)  Self-acquired  property — daughter  or  Collaterals— -Wirk  Jats  of 
Mauza  Koaiki,  tahsil  and  district  Gvjranivala  —  Riwaj-i-am— value  of 
entries  in — ichen  opposed  to  general  custom. 

The  plaintiffs  in  tin's  suit  claimed  that  as  collaterals  in  the  fourth 
degree  they,  by  cu-tom  among  Wirk  Jats  of  Mauza  Koaiki,  Tahsil 
Gujranwala,  were  entitled  to  succeed  to  non  ancestral  land  in  preference 
to  the  daughter  of  the  deceased  proprietor  and  they  relied  upon  the 
entries  in  the  Biivaj-i-am  of  the  Gujranwala  District. 

Held,  that  the  whole  weight  of  authority  was  against  the  special 
custom  for  which  plaintiffs  contended  and  the  onus  of  proving  such 
special  custom  was  upon  them. 

Rattigan's  Digest  of  Customary  Law,  paragraph  23,  referred  to 

QiP.LB.  1911,  29  P.  P.  1911,  25  P.  P.  1912,  12  P.  W  B  1917 
(P.O.),  73  P.  B.  1893,  25  P.  P.  1895,  and  115  P.P.  1892,  distin- 
guished. 

Held  also,  following  7  P  B.  1916,  that  statements  in  a  Biwaj  i  am 
when  "  opposed  to  general  custom  can  carry  very  little  weight  unless 
supported  by  instances "  and  that  consequently  the  entries  in  the 
Biwaj  i-am  of  the  Gujranwala  district  in  favour  of  the  special  custom 
relied  on  by  the  plaintiffs-collaterals  unsupported  by  instances  were 
insufficient  to  establish  that  custom,  such  Biwaj-i-am  having  moreover 
been  imperfectly  compiled. 

12  P.  W.  B.  1917  (P  0.),  45  P.  P.  J917,  48  P.  B.  1909,  76 
P.  B.  1892,  79  P.  B.  1895,  105  P.  P.  1906,  146  P.  P.  1889,  and  94 
P.  L.  B.  1911,  referred  to. 

,     ...  No.  84  P.  R.  1917. 

(7)  By  widow — whether  to  life  estnte  or  maintenance — in  the  presence 
of  collaterals  in  fourth  degree — Bhaplas  o/Tahail  Multan — Riwaj-i-am  — 
construction  of. 

Held,  that  the  plaintiffs,  collaterals  in  the  fourth  degree,  had  failed 
to  prove  that  by  custom  among  Bhaplas  of  Tahsil  Multan  the  widow  of 
their  deceased  sonless  collateral  is  entitled  only  to  maintenance  in 
their  presence  and  not  to  the  usual  life  estate. 

Bel  I  also,  that  the  reply  in  the  Riivaj-i-am  of  the  tahsil  relied  on 
by  the  plaintiffs  must  be  construed  as  being  strictly  limited 
to  the  case  which  is  set  out  in  the  questiou  which  contemplated 
the  death  of  a  proprietor  leaving  a  widow,  a  brother,  or  brother's 
sons,  and  did  not  therefore  apply  at  all  to  collaterals  in  the  fourth 
degree. 

No.  101  P.  R.  1917. 

(8)  Reversion  of  gifted  property  to  donor's  family  when  donee  left  a 
daughter. 

See  Bes  Judicata. 

No.  103  P.  R,  1917, 
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CUSTOM  (WIDOWS  ESTATE). 

After  death  of  posthumous  son — whether  forfeited  \y  remarriage — Dhillon 
Jats,  Tahsil  Dasuya,  District  Boshiarpur — onus  probandi. 

MuSFammat  B.,  the  widow  of  one  G  ,  a  Dhillon  Jut,  pave  birth  to  a 
posthumous  son  who  died  ;itthe  age  of  )£  years  and  then  G's  property 
was  rrutated  in  the  widow's  name  She  subsequently  married  again 
and  thereon  the  collaterals  of  her  husbuid  brought  the  present  suit 
for  possession  of  the  property  on  the  ground  that  by  custom  she  had 
forfeited  her  life  estate  as  widow  of  G.  by  remarriage 

Held,  that  the  presumption  was  that  on  the  death  of  her  infant  son 
Mussamniat  B.,  the  mother,  succeeded  as  widow  of  her  husband  and 
that  the  onus  of  proving  that  by  custom  among  Dhillon  Jats  of  Tahsil 
Dasuya  she  succeeded  as  mother  of  her  son  and  not  as  widow  of  her 
deceased  husband  was  rightly  placed  upon  her  and  that  she  had  failed 
to  discharge  that  onus. 

117  P.  B.  1888,171  P.  R.  1888, 46  P.  B.  1891  (P.  P.),  153  P.  P.  1889, 
131  P.  K.  1907  (b\  B.)  and  64  P.  R.  19i0,  referred  to. 

57  P.  W.  B.  1913,  distinguished. 

Held  consequently,    that  the  plaintiffs- collaterals    were    entitled    to 
oust  the  widow  and  get  possession. 

No.  75  P.  R.  1917. 
D 


DAUGHTER. 


Succession  to  self-acquired  property — in  spite  of  entry  in  Biivaj-i-am 
to  contrary. 

See  Custom  (Succession)  (6). 

No.  84  P.  R.  1917. 

DAUGHTER'S  SON. 

Succession   by — among   Jats   of   Jhang    District  — in    preference  to 
collaterals. 

(See  Custom  (Succession)  (2). 

...    No.  45  P.  R.  1917  (P.  0.). 

DEATH. 

Of  plaintiff  or  defendant — introduction  of  legal  representatives  at  any 
stage  of  the  suit  is  introduction  for  all  stages. 

See  Indian  Limitation  Act,  1908  (4). 

No.  104  P.  R.  1917  (P.  C). 
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DECREE. 


Execution  of  decree  payable  by  instalments,  giving  decree  -holder 
the  option  of  taking  possession  of  land  on  failure  of  payment  of 
some  instalments. 


See  Execution  of  Decree  (1). 


No.  8  P.  R.  1917. 


DECLARATORY  SUIT. 


(1)     By    person   in    partial   or   joint     possession     of    property    in 
dispute. 


See  Specific  Belief  Act,  1877  (2). 


No.  27  P.  R.  1917. 


(2)     By  mortgagee- -dispossessed   under   Punjab  Act   II  of  1913 

that  he  is  entitled  to  a  farther  sum  from  the  mortgagor. 

See  Redemption  of  Mortgages  (Punjab)  Act,  1913  (1). 

*      No.  85  P.  R.  1917. 

E 

EASEMENT. 

Respecting  the  working  of  a  water  mill— for  which  a  small  annual 
rent  was  paid  to  the  proprietors  of  the  Tika  —  Indian  Limitation  Act  IX 
of  1898,  section  26. 

The  plaintiffs  sued  for  a  declaration  that  they  had  the  right  to 
continue  to  work  in  Tika  Jassura,  Mauza  Thai,  a  certain  water  mill. 
It  was  found  as  a  fact  that  the  plaintiffs  and  their  ancestors  had 
been  working  the  mill  for  nearly  50  years  and  that  they  had  paid 
an  annual  rent  of  one  rupee  to  the  proprietors  of  the  Tika  for  the 
privilege  of  working  the  mill. 

Held,  that  the  fact  that  plaintiffs  paid  rent  was  fatal  to  their 
claim,  as  this  shewed  that  they  were  not  working  the  mill  "  as  of 
right,"    as  required   under    section    26  of  the  Limitation  Act. 

2  Ch.  5L0  (oil)   and  (1903)  Ap.  Cases  229,  referred  to. 

No.  4  P.  R,  1917. 

ESTOPPEL. 

Persons  challenging  the  status  of  an  adopted  son  must  shew  that 
they  have  not  by  their  own  conduct  led  the  latter  to  imagine  that 
his  status  was  accepted  by  them. 

See  Second  Appeal  (•!). 

No.  69  P.  R.  1917. 
EXECUTION  OP  DECREE. 

(j)  Money  decree  payable  by  instalments— giving  decree-holder  the 
option  of  taking  possession  of  laud  on  failure  of  payment  oj  two  con- 
secutive instalments—  limitation. 
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EXECUTION  OF  DECREE  -conchl. 

The  decree-holders  applied  on  the  31st  July  1912  for  execution  of 
a  decree,  dated  26th  August  1907.  by  delivery  of  possession  to  them 
of  one  half  of  !>73  kanals  8  marlas  belonging  to  the  judgment  debtors. 
The  decree  was  a  money  decree  payable  by  instalments  which  pro- 
vided that  "  in  case  of  default  of  two  continuous  (cousecutive) 
'•  instalments  the  plaintiffs  and    defendant   No   2  are   authorised    to 

"  take  possession  of  one  half  of  97-!  kanals  8   marlas 

"  in  lieu  of  the  outstanding  decretal  amount   in   execution  of  decree." 
None  of  the  instalments  mentioned  in  the  decree  had  been  paid. 

Held,  that  as  more  than  three  years  had  elapsed  since  the  first 
failure  in  payment  of  two  consecutive  instalments  the  option  reserved 
in  the  decree  to  the  decree-holder  of  taking  possession  of  the 
laud  was  barred  by  limitation,  although  the  decree  holder  was  still 
entitled  to  apply  for  execution  of  the  decree  and  to  recover  such  of 
the  instalments  as  are  not  barred  by  limitation  under  the  three 
years'  rule 

I.  L.  R  30  All.  123,  referred  to. 

J.  L.  B.  l6tAll.  237,  /.  L.  B.  16  All.  371,  100  P.  B.  1902,  and  6  P.  B. 
1913,  distinguished. 

No.  8  P.  R.  1917. 

(2)  By  transferee  of  a  portion  of  the  decree — whether  competent 
— by  joint  decree  holder — starting  point  of  limitation. 


See  Civil  Procedure  Code  (6). 


No.  15  P.  R.  1017. 


FULL  BENCH. 

Whether  reference  to — is  justified    when  two  judges  differ  on  a  law 
point  in  hearing  an  appeal. 

See  Punjab  Courts  Act,  1914  (1). 

...    No.  71  P.  R.  1917  (P.  B.), 


GOVERNMENT  TENANTS  (PUNJAB)  ACT,  1893. 

Section  8.  ' 

Transfer  of  tenancy  right  without  previous  consent  of  Financial  Com- 
missioner— whether  binding  on  the  parties — razinama — acted  on  judici- 
ally- registration— }  en  judicata — jurisdiction  of  Civil  or  Revenue  Court 
— where  relation  of  landlord  and  tenant   exists  between  tlie  parties. 

rhiiiitiff  B.  S.  obtained  a  grant  of  one  square  of  land  in  the 
Chenub  Canal  Oolony  ;ts  an  occupancy  tenant.  G  S.,  defendant, 
plaintiff's   brother,    waa  in    possession  of  part  of  th»>  land  as  a  tenant 
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GOVERNMENT  TENANTS  (PUNJAB)  ACT,  1893— concld. 

under  him.  Plaintiff  served  him  with  a  notice  of  ejectment  ani 
defendant  brought  a  suit  to  contest  the  notice  of  ejectment.  During 
the  pendency  of  that  suit,  on  4th  Febri^ry  190i,  an  agreement 
was  executed  by  plaintiff  and  a  compromise  embodying  its  terms 
was  filed  in  the  Court  on  the  following  day.  In  this  agreement 
plaintiff  gave  12  killas  of  land  to  the  defendant  and  agreed  that  he 
would  never  dispossess  him.  The  parties'  statements  were  recorded 
in  Court,  and  in  accordance  with  them  a  decree  for  cancellation 
of   the   notice  was  passed.     The  agreement  was  not  registered. 

Held,  following  58  P.  R.  1913,  that  a  transfer  of  tenancy  rights 
is  binding  oa  the  parties,  even  though  made  without  the  previous 
consent  in  writing  of  the  Financial  Commissioner,  referred  to  in  sec- 
tion 8  of  the  Government  Tenants  Act. 

3  P.  R.  (Rev.)  1915,   not  followed. 

Held  also,  that  the  razinama  of  5th  February  190-1,  in  so  far  as 
it  was  submitted  to  and  was  acted  on  judicially  by  the  Revenue 
Court,  was  itself  a  step  of  judicial  procedure  not  requiring 
registration  and  any  order  pronounced  in  accordance  with  it 
constituted  res  judicata  binding  upon  the  parties  who  gave  their 
consent  to  it. 

7.  L.  R.  22  Mad.  508  (513)  (P.  0.),  followed. 

27  P.  R.  1906  and  20  P.  R.  1914,  referred  to. 

Held  further,  that  the  result  of  the  decree  of  the  Revenue  Court 
was  that  G.  S.,  the  present  defendant,  was  held  to  be  a  tenant 
not  liable  to  ejectment  and  as  the  relation  of  landlord  and 
tenant  existed  between  the  parties  the  plaintiff  was  not  entitled 
in   a  Civil   Court  to    a   decree   for    dispossession     of   the  defendant. 

No.  88  P.  R.  1917. 
H 

HATBRAKHIDAR. 

Position  of — explained. 

See   Shamilat  deh  (1). 

No.  2  P.  R.  1917. 
HINDU  LAW. 

(1)  Sale  by  loidow  of  part  of  her  husband's  property  with  consent  of 
her  husband's  brother-~presumption  of  necessity — must  be  rebutted — 
second  appeal  on  point  of  bona  fides  of  consent,  ichere  loioer  Appellate 
Court  has  based  its  decision  on  wrong  premises — proof  of  necessity  where 
transaction  is  of  old  date. 

Held,  following  91  P.  R.  1914,  that  where  an  alienation  by  a 
Hindu  widow  of  a  portion  only  of  her  husband's  estate  was  made 
with  the  bona  fide    consent    of   her   husband's   nearest  reversioner, 
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HINDU  hkW- conid. 

such  consent  gives  rise  to  a  presumption  either  of  the  existence 
of  necessity  or  reasonable  inquiry  and  honest  belief  as  to  its 
existence. 

Held  also,  that  although  this  presumption  is  a  rebuttable  one, 
cogent  proof  of  the  absence  of  lawful  necessity  mast  be  forthcoming 
before  this  presumption  can  be  displaced. 

I.  L.  E.  40  Cal.  721,  followed. 

Held  further,  that  although  a  finding  by  the  lower  Appellate 
Court  that  the  consent  was  not  bona  fide  wonld  oidinmily  be 
final,  the  Chief  Court  could  go  into  the  question  in  second  appeal 
where  the  matter  was  not  put  in  issue  in  the  proper  way  and  the 
Court's  decision  was  based  on   wrong  premises. 

100  P.  W.  P.  1910,  referred  to. 

Beld  also,  tliat  where  an  alienation  innde  in  1880  was  not  challenged 
til)  1910,  eight  yeArs  after  the  death  of  the  widow,  and  necessity  for 
three-fifths  of  the  consideration  had  been  prayed,  it  would  be  inequit- 
able to  require  the  alienee  to  adduce  strict  proof  of  necessity  for  the 
balance  of  the  consideration  money. 

15  P.  7?.  1903  and  33  Indian  Coses  33;  referred  to. 

No.  17  P.  R.  1917. 

(2)  Joint  Hindu  family  with  joint  family  business — hundi  made  by 
senior  member  as  manager  of  the  business — irhether  minor  member  of 
family  is  bound  by  it — onus  probandi. 

One  B  D.  and  his  son  sued  J.  D.  and  his  minor  nephew,  A.  N.,  in 
1910  on  a  hundi  made  in  1909  drawn  by  the  former  as  manager  of 
the  joint  Hindu  family  business.  It  was  urged  for  the  minor 
defendant  that  it  could  not  be  presumed  that  the  loan  was  for 
necessity,  while  the  plaintiffs  urged  that  necessity  should  be  pre- 
sumed.    The  following  facts  were  established  : — 

(1)  that  plaintiff,  B.  D.,  was  nearly  related   to  defendant,  J.  D  , 

(2)  that  J.  D.  had  been  on  the  worst  possible  terms  with  his 
minor  nephew, 

(3)  that  plaintiff  had  allowed  a  very  long  period  to  elapse  before 
it  occurred  to  him  to  sue, 

(4)  that  though  the  money  was  ostensibly  advanced  by  Bishen  Lai, 
son  of  B  D.,  Bishen  Lai  was  a  minor  in  1910  when  the  suit 
was   brought   and    must   have  been  a  mere  child  in  1909,  and 

(5)  that  B.  D.  must  have  known  that  J.  D.  was  on  very  bad  terms' 
with  his   minor   nephew   and    his    mother   and  was   therefore  clearly  * 
bound    to  satisfy   himself   as    to    the   purpose   for    which    J.  I),     was 
raising  this  money. 

Also  that  the  entries  in  .1.  I). 'a  account  book  seemed  to  shew  that 
the  money  was  not  used  for  the  purposes  of  the  business. 
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HINDU  LAW- contd. 


Held,  following  7.  L.  B  23  Gal.  766  (P.  G)  that  "  tho  question  on 
"  whom  the  onus  of  proof  lies  in  such  suits  as  the  present  is  one  not 
''  capable  of  genei'al  and  inflexible  answer  The  presumption  proper 
"  to  be  made  will  vary  with  circunistmces  and  must  be  regulated  by 
"  and  dependent  on  them,"  and  that  under  the  circumstances  of  the 
present  case  the  onus  must  lie  on  the  plaintiff  to  prove  necessity  and 
that  he  had  failed  to  discharge  that  onus. 

Mayne's  Hindu  Law  and  Usage,  8th  edition,  p.  473,  and  the 
following  cases  referred  to,  viz.,  I.  L.  B  31  All.  135,  I.  L.  B.  5  Gal. 
321,  7  Gal.  W.  N.  725, I.  L.  B  2 1  Bom.  808,  28  Indian  Gases  21,7  Bum. 
L  B.  172,  30  Indian  Gases  481,  and  6  Moo.  I.  A.  393  on  the  one  hand, 
and  per  contra  : 

I.  L  B.  34  Bom.  72  followed  in  21  Mad.  L  J.  620,  30  Indian  Gases 
500,  /.  L.  B.  39  Bom  7)5,  27  Indian  Cases  507,  59  P.  B.  1893,  and 
I.  L.  B.  26  Bom.  206. 

No.  21  P.  R.  1917. 

(3)  Joint  family — -liability  of  sons  for  debts  incurred  by  their  father, 
a  business  man  with  debts,  who  spent  money  extravagantly  for  immoral 
purposes   and  drink-- inference  of  immorality. 

This  was  a  suit  by  the  mortgagees  for  recovery  of  principal  and 
interest  due  on  eight  mortgage^deeds  charging  the  same  properties  in 
each  deed  and  made  by  one  J.  N.,  since  deceased,  whose  two  sons 
and  a  grandson  were  sued  as  surviving  members  of  the  joint  "Hindu 
family  Tepiesented  by  J.  N.  It  was  pleaded  by  defendants  that  the 
late  J.  N.  was  a  drunkard  and  addicted  to  debauchery,  etc.  It  was 
found  as  a  fact  by  the  Chief  Court  that  the  mortgaged  property 
was  under  the  circumstances  of  the  case  ancestral  property  and 
further  that  J-  N.  did  lead  an  irregular  life  and  spent  extrava- 
gantly on  wine  and  women,  that  on  the  other  hand  he  expended 
large  sums  in  litigation  and  encountered  heavy  losses  in  business, 
that  his  debts,  immoral  and  moral,  were  inextricably  entangled 
and  that  it  was  impossible  to  determine  how  much  was  moral  and 
how  much  immoral,  that  though  the  plaintiffs  were  aware  of  J.  N.'s 
weaknesses,  there  was  no  sound  basis  for  holding  tint  they  could 
distinguish    between   his    proper    and  his  improper  necessities. 

Held,  that  the  inference  of  immorality  spoken  of  in  5)  P.  B.  1913 
to  be  drawn  in  cases  in  which  as  a  fact  all  proper  debts  had  been 
defrayed  from  other  money  than  that  in  respect  of  which  the 
suit  is  brought,  is  applicable  ouly  where  the  debtor  had  no  debts 
or  business  on  which  the  loans  might  have  been  expended  with 
propriety. 

Held  also,  that  the  general  rule  no  doubt  is  that  some  clear 
connection  between  the  debt  and  the  immorality  must  be  [established, 
but  tbat  it  does  not  follow  tbat  every  debt  of  an  immoral  individual 
is  an  immoral    debt. 

Held  consequently,  on  the  facts  found  (vide  supra),  that  the 
defendants  were  liable  for  the  amount  of  mortgage  money 
actually   proved  to   have    passed    together   with  interest  thereon. 

No.  58  P.  R.  1917. 
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HINDU  LAW— contd 

(4)  Kareiva  marriage  between  Hindus  of  same  got— whether  valid 
by  custom  among  Sudras, 

See  Custom  {Marriage). 

No  80  P.  R  1917. 

(5)  Presumption  of  continued  jointness  in  joint  Hindu  family. 
See  Joint  Hindu  Family  (4). 

No.  82  P.  R.  1917. 

(6)  Joint  family — Khalris  of  Amritsar  City — ichether  in  the  Punjab 
a  son  can  enforce  partition  of  ancestral  family  property  during  his  father's 
lifetime — onus  piobandi. 

Eeld,  that  the  initial  presumption  no  doubt  is  that  non-agricultur- 
ist high  caste  Hindu3,  residents  of  cities  like  Amritsar  follow  their 
personal  law. 

99  and  102  P.  #.1907,  1  P.  B.  1910,  43  P.  B.  1911,  59  P.  B. 
1908,  88  P.  B.  1910  and  16  P.  B.  1914,  referred  to. 

Held  also,  that  under  the  mitakshara  system  of  Hindu  Law,  a  sou 
can  enforce  partition  even  during  his  lather's    lifetime. 

1.  L.  B.  5  Cal.  148  (P.  C.)  and  I.  L.  B.  31  Cal.  Ill,  referred  to. 

Eeld  however,  that  in  the  Punjab  this  rule  of  strict  Hindu  law  is  not 
in  force,  and  the  onus  proband!  that  among  Khatris  of  Amritsar  City 
the  son  has  such  a  right  was  rightly  laid  upon  the  latter,  i.  c  ,  the 
plaintiff  in  this  case. 

Punjab  Civil   Code,  section    9,  paragraph  7,  referred  to  ;  and 

47,  49,  51,  63,  88  and  100  P.  B.  1867,  47  P.  B.  1870,  2  W.  B.  55 
(P.  G\),45  P.  B.  1917  (P.  C.)  ;also  78  P.  B.  1879,  113  P.  B  1886,  109 
P.  B.  1888,  112  P.  B.  1891,  90  P.  B.  1892  (per  Plowden,.!.),  105  P.  fi. 
1895,5  P.  B.  1913,  and  85  P.  B.  1915. 

No.  106  P.  R.  1917  (F.  B). 

(7)  Joint  Hindu  family — presumption  that  cost  of  special  educa- 
tion of  members  was    defrayed  out  of  joint  funds. 

See  Joint  Hindu  Family  (3). 

No.  70  P.  R.  1917. 


HUNDIS. 


Suit  on  hundis  not    duly  presented — whether  plaintiff  can  fall  back 
on  original  transaction. 

See  Cause  of  Action. 

No.  63  P.  R.  1917 
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INDIAN  COMPANIES  ACT,  1913. 

(1)     Sections  158  and  161. 


Application  fur  compulsory  winding-up  by  fully  paid-up  shareholders 
— jurisdiction — District  Judge,  Delhi — whether  affected  by  irregularities 
in  presenting  application  not  ojbected  to  in  that  Court. 

The  application  for  compulsory  winding-up  was  presented  to  the 
Additional  Judge,  who  holding  that  he  had  no  jurisdiction,  forwarded 
it  to  the  District  Judge — who  adjudicated  upon  the  application,  no 
objection  being  taken  before  him  as  to  the  manner  in  which  the 
petition  had  come  before  him.  The  objection  taken  on  appeal  was 
that  the  application  should  have  been  presented  by  the  applicant 
himself  to  the  Distiict  Court — it  was  not  denied  that  apart  from 
this  the  Distiict  Couit  bad  jurisdiction  to  entertain  the  application. 

Held,  that  the  appellant  Company  having  without  objection  joined 
issue  and  gone  to  trial  upon  the  merits  could  not  now  dispute  tho 
jurisdiction  of  the  District  Court  upon  grounds  of  irregularities  in  the 
initial  procedure,  which  if  objected  to  at  the  time  might  have  led 
to  the  dismissal   of  the  application. 

I.  L.  B.  9  All.  191  (203)  (P.  C),  referred  to. 

Held  also,  that  a  fully  paid  up  shareholder  is  a  contributory  within 
the  meaning  of  section  158  of  the  Companies  Act,  and  may  present 
an  application  for   winding-up. 

1  Chancery  547,  referred  to. 

But  as  his  interest  is  only,  that  if  there  be  surplus  he  is  entitled 
to  repayment,  he  must  allega  and  prove,  at  least  to  the  extent  of  a 
prima  facte  case,  that  there  are  assets  of  such  amount  as  that  in  the 
winding-up,  ho   will  have  a  tangible  interest. 

Buckley's  Law  of  Companies,  9th  edition,  p.  3.21,  and  Halsbury's 
Laws  of  England,  Vol.  V.,  p.  403,  referred  to. 

No.  91  P.  R.  1017. 

(2)     Sections  171  and  225. 

Suit  by  shareholder  to  adjudicate  upon  his  liability  to  pay  calls,  after 
order  directing  liquidation  of  the  company  has  been  made—  leave  by  Court 
to  continue  suit. 

The  respondent,  a  shareholder  in  the  Company,  after  the  date  on 
which  the  Court  ordered  its  liquidation  subject  to  the  supervision  of 
the  Court,  instituted,  without  having  obtained  the  loave  of  the  Court, 
a  suit  for  a  declaration  that  he  did  not  in  the  eyes  of  the  law 
become  a  shareholder.  The  Additional  Judge  granted  respondent 
leave  to  proceed  with  the  suit  without  determining  whether  the 
suit  should  have   been  instituted. 

Held,  that  the  matter  in  issue  wa<  one  which  could  be  satisfac- 
torily determined  in  the  winding-up  and  that  it  was  not  contemplated 
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INDIAN  COMPANIES  ACT,  1913— concW. 

by  the  legislature  that  persons  alleged  to  be  contributories  should, 
after  the  order  of  winding-up,  be  allowed  to  have  recourse  to  au 
action  for  the  purpose  of  having  an  adjudication  upon  their  liability 
to  pay  rails  on  their  shares  and  that  the  leave  granted  by  the 
Additional  Judge  most  be  revoked,  though  ordinarily  the  discretion 
of  the  lower  Court  in  the  matter  of  grouting  such  leave  is  not 
interfered  with. 

6  Oh.  Ap.  C.  643,  referred  to. 

No.  13  P.  R.  1917. 

(3)     Section  208  (3). 

Voluntary  winding-up  by  extraordinary  resolution — followed  by  order 
of  District  Judge  to  continue  the  voluntary  winding-up  subject  to 
supervision  of  the  Court — objection  to  resolution  taken  for  first  time 
in  appeal. 

The  shareholders  of  the  Union  Bank  of  India,  Limited,  at  their 
meeting  on  the  4th  October  1914,  passed  an  extraordinary  resolution 
stating  that  the  Company  be  wound  up  voluntarily,  but  neither  the 
resolution  nor  the  notice  convening  the  meeting,  stated  that  the 
Company  could  not  by  reason  of  its  liabilities  continue  its  business 
and  that  it  was  advisable  to  wind  up-  Subsequently  the  District 
Judge  of  Delhi  passed  an  order  directing  that  the  voluntary 
winding-up  shall  continue  subject  to  the  supervision  of  the  Court. 
The  appellant  in  the  Chief  Court  contested  the  validity  of  this  order 
on  the  ground  that  the  extraordinary  ie>olution  of  the  Company  was 
bad  in  law,  no  such  objection  having  been  made  in  the  Distiict 
Court. 

Held,  that  the  objection  to  the  validity  of  the  extraordinary  resolu- 
tion could  be  entertained   by  the   Chief  Court  on  appeal. 

24  Ch.  D.  488,  referred  to. 

Held  also,  that  the  defect  in  the  extraordinary  resolution  and  the 
notices  convening  the  meeting,  in  not  stating  that  the  Company 
cannot  by  leason  of  its  liabilities  continue  its  business,  and  that  it 
is  advisable  to  wind  up,  was  fatal  and  that  the  order  of  the  District 
Judge  must  consequently    be  discharged. 

2  Oh.  191,  3  C.  P.  D.    282,    1  Oh.  D.  38,    and  1  Oh   547,  leferred  to. 

No.  36  P.  B.  1917. 

INDIAN  CONTRACT  ACT,  1872. 

(1)     S«i  nos  28,  rxcbptios  2. 

A  suit  to  recover  amount  awarded  to  plaintiff  under  award  of  arbi- 
1 1  atom  is  maintainable. 

See  Arbitration  (-)■ 

No.  12  PR.  1917. 
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INDIAN  CONTRACT  ACT,  1872— concld. 

(2)     Section  25  (3). 

Balance  struck  after  date  of  limitation — promise  to  pay  interest  alang 
with  the  balance — new  agreement  to  pay  debt  barred  by  limitation  — 
high  interest — delay   in   suing— whether   ground  for  reducing  it. 

Held,  that  a  balance  struck  more  than  three  years  after  date  of  last 
item  in  the  acconnt  is  of  no  avail  unless  it  amounts  to  a  promise  to 
pay  a  debt  barred  by  limitation  within  the  meaning  of  sub  section  (3) 
of  section  25  of  the  Contract  Act. 

Held  also,  that  where  the  balance,  as  in  this  case,  is  duly  signed 
by  the  debtor  with  an  additional  statement  that  interest  at  a  specified 
rate  is  realisable  along  with  (gail)  the  said  balance,  it  is  a  new 
agreement  within  the  meaning  of  the  sub-section  and  constitutes 
a  fresh   cause  of  action. 

72  P.  B,  1879  ;  also  35  P.  R.  1903  (F.  P.),  8  P.  L.  It.  1911,  and  4.' 
P.  B.  1915,  referred  to. 

102  P.  P.  1908  and  119  P.  B.  1908,  distinguished. 

11  eld  further,  that  mere  delay  in  instituting  a  snit  and  the  faot 
that  the  interest  was  high,  viz  ,  Ks.  18-12-0  per  cent,  per  mensem  were 
not  sufficient  reasons  for  disallowing  all  or  part  of  the  interest  due 
under  the  new  agreement. 

No.  66  P.  R.  1917. 

(3)     Section  38 

Payment  to  one  of  several  co-mortgagees  without  consent  of  the 
other  Co  mortgagees — whether   complete    discharge    oj    mortgage  debt. 

Held,  that  payment  of  the  moitgage  money  to  one  of  several  co- 
mortgagees  without  the  consent  of  the  other  co-mortgagees  is  not 
a  complete  discharge  of  the  mortgage  debt  binding  on  all  the 
mortgagees,  and  that  section  38  of  the  Contract  Act  contemplates 
and  prescribes  the  results  of  only  a  rejected,  not  of  an  accepted, 
offer   of  performance. 

I  L.  P.  32  All.  164,  I.  L.  P.  27  Bom.  292,  I.  L.  B.  25  Mad.  26  (:J9), 
I.  L.  ft.  34  Col.  305,  5  Indian  Cases  343,  8  Indian  Cases  837,  10  Indian 
Cases  874,  and  23  Indian    Cases  8,  referred   to. 

I.  L.  B.  36  Mad.  544  (F.  P.)  (ruling  by  majority),  I.  L.  B.  20  Mad. 
461,  60  P.  B.  1893,  and  1  Indian  Cases  219,  disapproved. 

...    No.  68  P.  R.  1917  (P.  B.). 

INDIAN  EVIDENCE  ACT,  1872. 

(I)     Section  3,  illustration  (d). 

Whether  intention  of  parties  to  include  in  a  sale  the  shamilat  deh 
is  one  of  fact  or  law. 

See  shamilat  deh  (2). 

No.  3  P.  R.  191?. 
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INDIAN  LIMITATION  ACT,  1908. 

(1)  Sections  2  and  5. 

Mistake  of  legal  adviser — whether  ground  for  extending  period  of 
limitation. 

See  Punjab  Courts  (Amendment)  Act,  1912. 

No.  96  P.  R.  1017. 

(2)  Section  5. 

Sufficient  cause  for  extension  of  time. 
See  Limitation  (1). 


No.  7  P.  R.  1917. 


(3)    Section  5. 


Sufficient  cause  for  extending  time  for  presenting  appeal  in 
lower  Appellate  Court — when  open  to  consideration  in  second 
nppeal. 

See  Second  Appeal  (6). 

No.  77  P.  R.  1917. 

(4)     Sections  5  and  14. 

Limitation — appeal — general  rule,  to  allow  time  spent  in  presenting  a 
pro/er  application  for  review — discretionary  power  of  Court  when  open  to 
consideration  in  Appellate  Court — Civil  Procedure  Code,  Act  XIV  of 
1S8:?,  sections  066,  368,  371  and  588 — application  to  bring  representatives 
(f  deceased pirties  on  record — review  of  order  of  abatement — necessity  of 
notice  to  other  .side  before  order  of  abatement  is  made — introduction  of 
representatives  of  deceased  party  at  any  stage  of  a  suit  sufficient  for  all 
stages. 
• 

Held,  that  the  general  rule  laid  down  by  Full  Benches  in  all  the 
High  Courts  in  India  and  acted  on  for  many  years,  viz.,  that  an 
appellant  ought  ordinarily  to  be  deemed  to  have  acted  with  ordi- 
nal y  diligence  in  prosecuting  his  appeal  when  the  whole  period 
between  the  date  of  the  decree  appealed  against  and  the  date  of 
presenting  the  appeal  does  not,  after  excluding  the  time  spent  in 
pi*osecuting  with  due  diligence  a  proper  application  for  review  of 
judgment,  exceed  the  period  prescribed  by  law  for  presenting  the 
appeal,  should  not  be  interfered  with. 

183  P.  R.  1888  (F.  B.),  7  W.  R.  529,  /.  L.  II.  5  All.  591,  and  I  L.  8 
19  AH.  348,  referred  to  ;  also  J.  L.  R.  10  All.  587. 

nihle  :  a  mere  mistake  in  law  is  not  per  se  a  sufficient  reason  for 
asking  the  Court  to  exercise  its  discretion  under  section  5  of  the 
Limitation   Act. 

U eld  also,  thai  although  an  Appellate  Court  would  not  ordinarily 
interfeie  with    the   discretion    exercised    by   the  lower   Court   under 
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INDIAN  LIMITATION  ACT,  1908— contd. 

section  5,  it  will  do  so  where  the  Judge  who  purports  to  exercise 
the  discretion  does  so  under  the  view  that  there  is  no  general  rule 
when  in  fact  there  is  one,  or  in  other  words  has  misdirected  himself 
as  to  the  law  to  be  applied.  The  discretion  must  be  a  judicial  and  not 
an  arbitrary  one. 

(1891)  16  Appeal  Cases  173,   referred  to. 

Held  further,  that  the  provisions  of  section  371  of  the  Code  of  Civil 
Procedure  of  1882  apply  to  orders  of  abatement  both  under  seotion 
366  and  section  368. 

Held  also,  that  no  order  abating  a  suit  should  be  passed  without 
giving  the  opposite  party  the  opportunity  of  appearing. 

Field  further,  that  the  introduction  of  the  repi esentatives  of  the 
plaintiff  or  the  defendant  in  any  stage  of  the  suit,  such  as  in  an 
interlocutory  application  as  to  the  production  of  books,  is  an  introduc- 
tion for  all  stages  and  the  non-presence  of  the  representatives  of  a 
mere  formal  defendant  would  afford  no  ground  for  the  abatement 
of  the  suit. 

...      •        ...  ...  ...  No.  104  P.  R.  1917  (P.  0.). 

(5)  Section  15  (2). 

Suit  against  Secretary  of  State — period  of  notice  under  section  80, 
Civil  Procedure  Code,  must  be  excluded  in   computing  limitation. 

See  Limitation  (2). 

No.  52  P.  R.  1917. 

(6)  Section  23  and  Article  120. 

Occupation  by  mutwalli  of  a  balakhana  over  prayer  hall  of  a  mosque 
is  a  continuing  wrong. 

See  Beligious  Institution  (1). 

No.  31  P.  R.  1917. 

(7)  Section  26. 

User  as  of  right — where  parties  worked  water  mill  paying  a  small 
rental. 

See  Easement. 

No.  4  P.  R.  1917. 

(8)  Articles  49,  62,  120  and  123. 

Limitation  for  suit  for  partition  of  moveable  and  immoveable  property 
and  cash,  left  by  the  father  of  the  parties — Muhammadan  La?p— waqf — 
gift  to  absent  donee — possession. 

Held,  that  a  suit  for  partition  of  moveable  and  immoveable 
property  and   cash  left  by   the  parties'  father  is   not  in  respect  of 
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INDIAN  LIMITATION  ACT,  1908— contd. 

the  cash,  governed  by  article  62  of  the  Indian  Limitation  Act,  but  by 
article  120. 

7.  L.  B.  21  Cal.  157  (P.  C),  I.  L  B.  19  All.  169,  I.  L  B.  34  Mad. 
511  (F.  B.),  and  34  P.  B.  1914,  referred  to. 

Held  also,  that  although  under  Muhammadan  Law  no  formality 
need  be  gone  through  for  the  purpose  of  creating  a  valid  waqf,  and 
it  is  enough  if  the  donor  declares  that  he  constitutes  a  property  waqf, 
or  has  constituted  it  wagf — there  must  be  not  only  a  mere  intention  to 
dedicate  but  an  actual  dedication. 

Held  further,  that  the  three  essentials  of  a  gift  under  Muhammadan 
Law  are: — offer  by  the  donor,  acceptance  by  or  on  behalf  of  the 
donee,  and  seizin,  and  it  is  not  essential  that  the  donor  and  donee 
must  be  present   at  one  and  the  same  place. 

Hedaya,  p.  482,  and  Baillie's  Digest  of  Muhammadan  Law,  p,  513, 
distinguished. 

Held  also,  as  regards  possession  that,  where  the  property  gifted  is 
in  occupation  of  tenants,  possession  can  be  delivered  by  allowing 
the  donee  to  collect  rents  and  profits  or  by  requesting  the  tenants  to 
attorn  to  the  donee. 

I.  L.  B.  10  Cal.  11! 2,  I.  L.  B.  9  Bom.  U",  and  6  Bom.  L.  B.  983, 
referred  to. 


No.  92  PR.  1917. 


(9)     Article   120. 


Declaratory  suit — starting  point  of  limitation— where  there  have  been 
denials  of  plaintiffs'  title  at  various  times. 

In  1S86  plaintiffs'  father  sold  259  bighas  of  land  to  defendants  or 
their  predecessors  in  interest.  Plaintiffs  assert  that  the  sale  did  not 
carry  a  share  in  shamilat,  defendants  say  it  did.  In  1899  partition 
proceedings  commenced  at  instance  of  certain  co-sharers,  not  parties 
to  this  suit.  Plaintiffs  then  claimed  the  share  of  shamilat  attaching  to 
the  land  sold  by  their  father ;  defendants  objected  urging  that  the 
sale  included  the  shamilat.  On  5th  March  1900  the  Extra  Assistant 
Settlement  Officer  decided  the  question  in  defendants' favour-  The 
partition  proceedings  were  then  stayed  for  some  time  owiug  to  civil 
litigation  relating  to  some  land,  not  now  in  dispute.  In  19>.>7  partition 
proceedings  were  resumed,  the  plaintiffs  then  renewed  their  chum  and 
the  defendants  replied  that  the  matter  had  been  settled  by  the 
decision  of  5th  March  1900  and  the  Revenue  Officer  declined  to  go 
into  the  matter.  Then  in  1909  plaintiffs  brought  the  present  suit 
for  a  declaration. 

Jfrld,  that .the  resistance  offered  in  1907-8  by  the  defendants  to 
plaintiffs'  claim  was  merely  a  reiteration  of  the  former  resistance  in 
1899-  9  )0  and  not  a  fresh  invasion,  and  that  consequently  the  suit 
was   barred   by  limitation  under   article  120  of  the  Limitation  Act. 

i\  L.  B,  31  All.  9  and  71  P.  L.  B.  1916,  referred  to. 
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INDIAN  LIMITATION  ACT,  l9C8-coucld. 

HO  P.  R.  1907,  /.  L.  R.  36  All.  492,  122  P.  L.  E.  1910,  239 
P.  IF.  E.  1912,  and  66  P.  P   1916,  distinguished. 

18  All  W.  N.  215,  disapproved. 

No.  79  P.  R.  1917. 

(10)  Article  125. 

Suit  to  challenge  sale,  the  consideration  for  which  was  a  mortgage 
effected  more  than  twelve  years  before  suit, 

See  Custom  (Alienation)  (5). 

No.  25  P.  R,  1917. 

(11)  Article  181. 

Limitation  for  application  for  execution  by  a  joint  decree-holder — < 
starting  point. 

See  Oivil  Procedure  Code  (8). 

No.  15P.R.  1917. 

INDIAN  REGISTRATION  ACT,  1908. 

(1)    Section  17. 

Compromise — unregistered  petition  to  Court  praying  for  a  decree  in 
accordance  therewith  -  not  presented  by  the  parties  themselves  and  dealing 
with  matters  not  included  in  the  claim — Civil  Procedure  Code,  Act  V  of 
1908,  order  23,  rule  3. 

A  deed  of  compromise  which  had  been  attested  by  the  parties  in 
the  presence  of  the  Tahsildar  was  forwarded  by  the  latter  to  the  Civil 
Court  in  which  the  suit  was  pending.  The  plaintiff  admitted  the 
compromise  before  the  Court  and  the  defendant  alleged  that  he  had 
signed  it  under  undue  influence  and  made  other  objections.  The 
Court  found  that  the  defendant  had  not  established  the  plea  of 
undue  influence  but  refused  to  act  on  the  compromise  on  two  grounds, 
viz.,  (1)  that  it  had  not  been  presented  to  the  Court  by  the  parties 
themselves,  and  (2)  that  it  required  registration. 

Held,  that  the  mere  fact  that  the  document  was  forwarded  to  the 
Court  by  the  Tahsildar  and  was  not  presented  by  the  parties  them- 
selves was  immaterial. 

Held,  also,  that  as  in  the  present  case  the  intention  was  that  the 
document  should  be  presented  in  the  Court  and  that  a  decree  should 
be  passed  in  accordance  therewith,  the  document  was  merely  a 
petition  addressed  to  the  Court  and  as  such  did  not  require  registra- 
tion. 

10  P.  R.  1914  and  27  P.  E.  1906,  distinguished. 

Held  further,  that  a  compromise  is  not  unlawful  merely  because 
it  deals  with  matters  not  included  in  the  claim.  Order  23,  rule  3 
of  the  Code  of  Civil  Procedure  provides  that  the  Court  shall  pass  a 
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INDIAN  REGISTRATION  ACT,  1908— contd. 

decree  in  accordance  therewith    so  far  as  it   relates  to  the  suit  and    the 
Court  should  not   pass  a  decree  in  regard  to  anything  else. 

No  78  P.  R.  1917. 

(2)  Section  17  (2)  VI. 
Aivard  drawn  up   by  arbitrators   at  dictation  of  parties   and  signed  by 
the  parties  as  well  as  the  arbitrators  — wlietlier  exempt  from  registration. 

The  parties  to  this  case  are  brothers.  The  plaintiff  sued  for 
possession  of  certain  property  which  fell  to  his  share  on  a  partition. 
The  four  brothers  appoiuted  two  arbitrators  and  an  umpire  to  divide 
the  paternal  estate  between  them  and  the  arbitrators  drew  up  a 
document,  dividing  the  property.  It  appeared  that  the  arbitrators 
and  umpire  did  not  do  the  work  of  partition  themselves,  and  that  in 
fact  the  arbitrators  and  umpire  did  no  work  whatever  except  to  write 
the  award  dictated  by  the  parties.  This  award  was  signed  by  the  two 
arbitrators  and  the  umpire  and  also  by  the  four  brothers.  The  first 
Court  passed  a  decree  in  accordance  with  the  award  which  was  upheld 
on  appeal  by  the  Divisioual  Judge.  On  further  appeal  to  the  Chief 
Court — 

Eeld,  that  the  document  in  question  signed  by  the  arbitrators  as 
their  award  did  not  cease  to  be  an  award  merely  because  the  settle- 
ment was  arrived  at  by  the  parties  and  was  also  signed  by  them  and 
that  consequently  the  document  did  not  require  registration,  vide 
section  17  (2)  VI  of  the  Registration  Act. 

P.  L.  R.  1900,  p.  459,  disapproved. 

71  P.  R.  1906,  34  P.  R.  1907  and  81  P.  R.  1913,  distinguished. 
/.  L.  R.  22  All.  224  and  C.  A.  1038  of  1907  (unpublished),  followed. 
C.  A.  1002  of  1905  (unpublished),  referred  to. 

Held  also,  that  since  the  parties  themselves  signed  the  award  they 
should  not  be  allowed  to  pick  holes  in  it. 

No.  10  P.  R.  1917. 

(3)     Sections  23,  25  and  77. 
Documeiit  presented   out    of   time — time  not  extended    by    Registrar  — 
whether  Civil  Court  should  grant  a  decree  and  whether  it  can  question   the 
propriety  of  Registrar's  discretion- 

A  document  dated  7th  January  1913  was  presented  to  the  Sub- 
Registmr  for  registration  on  21st  August  1913  and  the  latter  refused 
to  register  it  on  account  of  various  defects  in  its  composition,  &c.  On 
appeal  to  the  Registrar  the  latter  upheld  the  older  of  the  Sub-Regis- 
trar on  the  same  grounds  and  also  because  registration  was  barred 
under  section  23  of  the  Registration  Act.  A  suit  was  then  filed  under 
Fection  77. 

Held,  that  it  was  doubtful  whether  a  suit  was  competent  at  all 
under  section  77  of  the  Registration  Act,  as  the  order  of  the  Registrar 
was  one  "  refusing  to  acoepl  for  registration  "  and  not  one  "  refusing 
to  order  the  document  to  be  registered." 

/.  L.  R.  21  Bom,  G99  and  per  contra  1"  Mad,  L.  J.  104,  referred  to. 
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INDIAN  REGISTRATION  ACT,  1908-  concld. 

Held  also,  that  apart  from  this  the  suit  must  fail  on  the  simple 
ground  that  the  document  was  not  presented  within  the  period  of 
four  mouths,  as  required  by  section  23,  and  that  there  is  no  order  of 
the  Registrar  extending  the  time. 

I.  L.  B.  5  Gal.  820,  referred  to 

Held  further,  that  the  Civil  Courts  have  no  right  to  question  the 
propriety  of  the  discretion  vested  iu  the  Registrar  under  section  25  of 
the  Act.  •      • 

/.  L.  B.  30  Bom.  304  and  I.  L.  E.  6  All,  460,  referred  to. 

No.  39  P  R.  1017. 

'(4)    Section  49. 

Not  applicable  to  claim  for  refund  of  the  money  paid  under  unregis- 
tered receipt  for  earnest  money. 

See  Land  Acquisition  Act,  1894  (1). 

No.  18  PR.  1917. 

(5)     Section  77. 

Order  refusing  to  order  111-:  document  to  be  registered  unless  ambiguous 
passage  is  made  clear — whether  "  order  of  refusal "  within  the  meaning  of 
the  section — limitation  for  filing  suit — starting  point. 

Held,  where  a  Registrar  made  an  order  to  the  effect  that  either  a 
new  and  clear  sale-deed  should  be  made  or  a  note  added  to  the 
present  deed  making  the  ambiguous  passage  quite  clear,  that  this  was 
an  order  refusing  to  order  the  document  to  be  registered  within  the 
meaning  of  section  77  of  the  Registration  Act. 

Hell  also,  that  the  expression  "  making  of  the  order  "  in  section  77 
does  not  mean  merely  recording  the  order  of  refusal  in  writing  but 
also  communicating  it  to  the  party  concerned  so  as  to  bind  him,  and 
that  the  terminus  a  quo  for  limitation  of  a  suit  is  the  date  of  plain- 
tiff's knowledge. 


J.  L.  B.  28  Bom.  8,  referred  to. 


(6)     Section  77. 


No.  41  P.  R.  1917. 


Civil  suit  brought  without  appealing  to  Begistrar  against  Sub-Begis- 
trar's  refusal  to  register— whether  competent. 

Held,  that  a  refusal  by  the  Registrar  to  order  registration  is  a  con- 
dition precedent  of  a  civil  suit  brought  under  section  77  of  the 
Registration  Act,  and  as  in  this  case  the  Sub-Registrar's  refusal 
to  admit  to  registration  had  not  been  appealed  against  to  the  Regis- 
trar the  suit  was  not  competent. 

No.  102  P.  R.  1917. 
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INDIAN  SOLDIERS  (LITIGATION)  ACT,  XII  OF  1915. 

Sections  4  and  8. 

Suit  tried  against  defendant  while  serving  under  war  conditions — right 
of  defendant  to  have  decree  passed  against  h/'m  set  aside, 

Ueld,  that  where  a  defendant  in  a  suit  was  serving  under  war 
conditions  when  the  case  was  tried  and  was  not  represented  by  any 
person  duly  authorised  to  appear,  plead  or  act  on  his  behalf,  it  was 
the  duty  of  the  Court  to  give  notice  to  the  prescribed  authority,  and 
default  to  comply  with  the  provisions  of  the  law  entitled  the  said 
defendant  within  three  months  from  the  date  on  which  he  ceased  to 
serve  under  war  conditions  to  apply  to  have  any  decree  passed  against 
him  set  aside,  and  such  decree  should  be  set  aside  against  all  defendants 
when  the  decision  proceeds  upon  a  common  ground,  vide  sections  4 
and  8  of  the  Indian  Soldiers  (Litigation)  Act. 

No.  94  P.  R.  1917. 

INSOLVENCY. 

Whether  Receiver  is  a  necessary  party  to  suit  to  establish  right  to 
property  of  the  insolvent  and  whether  he  can  be  sued  without  sanc- 
tion of  Court. 

See  Provincial  Insolvency  Act,  1907  (I  and  2). 

Nos,  54  and  55  P.  R.  1917. 

INTEREST. 

Delay  in  suing,  no  sufficient  reason  for  disallowing  or  reducing 
interest  agreed  upon  although  the  rate  is  high. 


See  Indian  Contract  Act,  1872  (2). 


No.  68  P.  R.  1917 


JOINT  HINDU  FAMILY. 

(1)  Hundi  by  managing  member  of — whether  binding  on  minor 
member. 

See  Hindu  Law  (2). 

No.  21  P.  R.  1917. 

(2)  Liability  of  sons  for  debts  incurred  by  father,  a  business  man 
with  debts,  who  spent  money  extravagantly  for  immoral  purposes  and 

drink. 

See  /A    '     Late  (H). 

No.  68  P.  R.  1917. 

(;->)  Presumption  that  cost  of  special  education  of  members  was  defrayed 
out  of  j  int  funds— liability  <>f  such  members  for  handia  drawn  on 
account  of  the  ancestral  family  trad* — tztent  "J. 


INDEX  OF  CIVIL  CASES  REPORTED  IN  TIIIS  VOLUME.  xxxix 


JOINT  HINDU  FAMILY— contd 

Held,  ppr  Rattigan  and  LeRossignol,  JJ.  (Shah  Din,  J.,  dissenting), 
that  where  a  member  of  a  joint  Hindu  family  has  received  a  special 
training  to  qualify  himself  for  a  profession  or  for  the  service  of  State, 
and  the  joint  family  is  possessed  of  a  nucleus  of  joint  property  the 
initial  presumption  is  that  the  cost  of  his  education  was  defrayed  out 
of  the  joint  funds  of  the  family. 

Held,  per  Shah  Din  and  LeRossignol,  JJ.,  that  on  the  above  finding, 
G.  C  ,  a  member  of  the  joint  Hindu  family  concerned  in  this  suit,  who 
is  a  member  of  the  Indian  Civil  Service,  having  failed  to  rebut  the 
aforesaid  presumption,  his  liability  for  the  money  due  upon  the  hundis 
in  suit,  drawn  by  the  managing  member  of  the  family  business  on 
account  of  debts  due  by  the  firm,  extended  not  only  to  his  share  in 
the  joint  family  property  but  also  to  his  self -acquired  property. 

tL.  B.  29  All  244  (254-255),  1  Bom.  H.  C.  R.  Appendix  51.  I.  L  R. 
22  Mad  166,  I.  L.  R.  29  All  166  and  176,  7  Mad.  H.  G.  R.  50,  63 
P.  W,  ff.  1914,  59  P.  R.  189.?,  and  I  L.B.I  Mad  252  (P.  G.),  referred 
to ;  also  I  L  R  6  Bom.  225,  T.  L.  R.  15  Bom.  32,  I  L.  R.  20  All  435, 
I.  L.  R.  32  All  305,  I.  L.  R.  1  Gal  470,  and  Civil  Appeal  No.  145  of 
1900  (unpublished). 

...    No.  70  P.  R.  1917  (P.  B.). 

(4)  Presumption  that  it  continued  joint — effect  of  acquisition  of 
property  in  name  of  one  or  more  of  the  members  of  the  family  or  assign' 
ment  by  father  of  certain  property  to  his  sons  to  enable  them  to  start  in 
business  of  their  own — onus  probandi  of  partition. 

Held,  that  when  the  parties  concerned  once  formed  a  joint  Hindu 
family  the  presumption  of  law  is  that  the  family  continued  joint 
unless  it  were  shown  to  have  become  divided. 

9  Moo.  I.  A.  66,  3  Moo.  I.  A.  229,  11  Moo.  I.  A.  369,  and  Mulla's 
Principles  of  Hindu  Law,  p.  185,  referred  to. 

Held   also,   that  where  a  family  is  joint  and  there  is  a  nucleus  from 
which   property   may  be   acquired,  the  presumption  is  that  property 
acquired  by  any  member  is  joint  property  and  the  onus  lies   on   those 
who  allege  that  it  is  self-acquired. 

20  W.  R.  158,  referred  to. 

Held  further,  that  the  mere  fact  that  any  particular  acquisition  is  in 
the  name  of  one  or  more  of  the  members  does  not  warrant  the 
assumption  that  it  is  the  exclusive  acquisition  of  the  person  or 
persons  named  and  not  of  the  whole  of  the  joint  family. 

18  P.  W.R,  1913,  referred  to. 

And  that  the  mere  assignment  by  the  father  of  certain  property  to 
his  sons  to  enable  them  to  start  in  business  on  their  own  account  has 
not  the  same  effect  as  a  formal  partition  of  the  joint  property. 

No.  82  P.  R.  1017. 
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JOINT  HINDU  FAMILY— concld. 

(£)  Suit  by  one  member  to  recover  money  due  to  the  family  on  a  bond 
made  in  his  favour — rvhether  maintainable  without  joining  the  other 
members  of  the  joint  family. 

Defendant  owed  money  under  two  bonds  in  favour  of  one  M.  C.  who 
wis  the  managing  member  of  a  joint  Hindu  family  consisting  of 
himself  and  his  son,  the  plaintiff,  and  another  son.  On  account  of 
this  debt  defendant  executed  two  fresh  bonds  one  in  favour  of  M.  C. 
and  the  other  in  favour  of  his  son,  the  plaintiff.  The  latter  now  sued 
upon  the  bond  made  in  his  favour  and  the  question  was  whether  the 
plaintiff  could  maintain  the  suit  without  impleading  the  other  mem- 
bers of  the  joint  family. 

Held,  that  as  the  plaintiff  was  the  sole  obligee  under  the  bond  the 
suit  was  maintainable  without  impleading  the  other  members  of  the 
joint  family. 

I.  L.  R.  22  Mad.  326,  I.  L.  R.  20  Bom.  4:^5  and  127  P.  R.  1906, 
referred  to  ;    also  I.  L.  R.  32  All.  183. 

I.  L.  R.  }8Mad  33,  I.  L.  R.  33  All.  272  (P.  C.)  and  69  P.  R.  1906, 
distinguished. 

J.  L.  R.  32  Mad,  284,  disapproved. 

No.  87  P.R.  1917. 

(6)  In  Punjab  a  son  cannot  enforce  partition  during  his  father's 
lifetime. 

See  Hindu  Laiv  (6). 

...No.  105  P.R.  1917  (P.  B). 

JURISDICTION  (CIVIL). 

(1)  Small  Cause  Court — suit  for  account  explained. 

See  Provincial  Small  Cause  Courts  Act,  1887. 

No.  34  P.  R.  1917. 

(2)  Of  Additional  .ludge — in  cases  not  assigned  to  him  by  Distriot 
.Indge. 

See  Punjab  Courts  Act,  19 11  (2). 

No.  38  P.R.  1017. 

(3)  A  Civil  Court  oannot  question  the  propriety  of  the  discretion 
vested  in  the  Registrar  under  section  25  of  the  Registration  Act. 

See  Indian  Registration  Act,  1908  (3). 

No.  S9P.R.  1917 

(4)  Inherent  power  of  executing  Court  to  make  restitution. 

See  Civil  Procedure  Code,  1908  (9). 

No.  61  P.  R  1917. 
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JURISDICTION  (CIVIL)- concld. 

(5)  Whether  District  Court's  jurisdiction  is  affected  by  irregu- 
larities in  presenting  application  for  compulsory  winding-up  of  a 
Company. 

See  Indian  Companies  Act,  1913  (1). 

No.  91  P.  R.  1917. 

JURISDICTION  (CIVIL  OR  REVENUE). 

(1)  Suit  by  "mortgagee  against  mortgagor  for  damages  for  retaining 
possession — separate  agreement — landlord  and  tenant — Punjab  Tenancy 
Act,  XVI  of  1887,  sections  14  and  77  (3)  («). 

The  defendants  mortgaged  with  possession  certain  land  to  one  C.  R. 
Subsequently  the  defendants  who  had  remained  in  cultivating  posses- 
sion entered  into  an  agreement  with  the  plaintiffs,  representatives  in 
interest  of  C.  R.,  by  which  they  surrendered  the  land  to  the  plaintiffs 
and  promised  that  in  the  event  of  their  resuming  possession  and 
cultivating  the  land  in  future  they  would  pay  a  lump  sum  of  Rs.  80  a 
year.  The  plaintiffs  sued  for  recovery  of  Rs.  160  alleging  that 
defendants  had  cultivated  the  land  for  2  years  in  contravention  of 
the  agreement  and  that  under  the  terms  of  it  they  were  entitled  to 
recover  Rs.  80  per  year  by  way  of  damages.  Upon  the  question 
whether  the  suit  was  cognisable  by  the  Civil  or  the  Revenue  Court — 

Held,  by  the  Chief  Court,  that  as  the  object  of  the  agreement  was 
to  enable  plaintiffs  to  get  back  possession  of  the  land  from  the 
defendants  which  the  latter  had  agreed  to  give  up  and  it  was  to 
ensure  this  object  that  it  was  stipulated  that  the  defendants  should 
be  liable  to  pay  Rs-  80  a  year  by  way  of  damages  in  case  they  refused 
to  give  up  the  land  or  resumed  possession  thereof,  the  agreement  was 
not  a  lease,  and  from  the  date  of  it  the  relation  of  landlord  and 
tenant,  if  it  existed  before,  ceased  to  exist  between  the  parties. 

Held  also,  that  the  defendants  in  cultivating  the  land  in  con- 
travention of  the  terms  of  the  agreement,  did  so  without  the  consent 
of  the  plaintiffs,  and  under  section  14  of  the  Tenancy  Act  plaintiffs 
had  a  right  to  demand  that  defendants  should  pay  them  for  the  use 
and  occupation  of  the  land. 

82  P.  B,  1894,  referred  to. 

Held  consequently,  that  the  suit  as  laid  was  cognisable  by  the 
Revenue  Court  under  section  77  (3)  (n),  and  the  circumstance  that 
the  plaintiffs  assessed  the  compensation  in  accordance  with  the  terms 
of  the  agreement  did  not  oust  the  jurisdiction  of  that  Court. 

82  P.  R.  1894,  p.  283,  Part  I,  referred  to. 

Held  further,  that  under  section  14  aforesaid  the  Revenue  Court  is 
precluded  from  decreeing  a  largor  amount  than  the  rent  payable  iu 
lespect  of  the  land  in  the  agricultural  year  preceding  the  year  for 
which  compensation  is  claimed,  or  if  rent  was  not  payable  in  that 
year,  at  such  rate  of  rent  as  the  Court  may  determine  to  be  fair  and 
equitable  notwithstanding  the  terms  of  the  agreement. 

No.  30  P.  R.  1917. 
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JURISDICTION  (CIVIL  OR  REVENUE)—  contd. 

(2)      Question  primarily  to  be  decided  on  the  plaint  unless  ambiguous. 

Held,  t  hat  the  question  whether  a  case  is  one  for  a  Civil  or  for  a 
Revenue  Court  should  primarily  be  decided  on  the  wording  of  the 
plaint,  but  if  this  is  ambiguous,  plaintiff  should  be  asked  to  make 
his  meaning  clear  and  decision  should  then  be  come  to  upon  such 
statement,  without   legard  to  the  possibility  of  plaintiff  having  mis- 


stated the  facts. 


No.  43  P.  R.  1917. 


(3)  Suit  for  declaration  that  certain  entries  in  the  record  of  rights 
and  annual  record  are  wrong — Punjab  Tenancy  Act,  XVI  of  1 887,  sec- 
tion 77  (3)  — Punjab  Land  lietenuc  Act,  XVII of  1887,  sections  45  and 
IbS  (2)  (VI). 

The  plaintiffs  alleged  that  the  entries  in  the  revenue  papers  relat- 
ing to  the  ownership  of  certain  khasra  numbers  were  incorrect  inas- 
much as  they  were  shown  as  the  property  of  the  defendants,  whereas 
in  reality  they  formed  part  of  the  shamilat  deh,  and  the  relief  prayed 
for  was  that  the  proceedings  relating  to  the  mutation  of  the  land  in 
question  in  the  Settlement  Record  of  19.0  be  held  null  and  void 
and  the  entries  in  the  record  of  rights  and  the  annual  record  be 
corrected. 

Held,  that  as  the  suit  as  laid  was  not  covered  by  sub- section  3  of 
section  77  of  the  Tenancy  Act  and  since  section  158  of  the  Laud 
Revenue  Act,  which  debars  the  Civil  Courts  from  exercising  jurisdic- 
tion over  matters  specified  therein,  does  not  confer  jurisdiction  on  a 
Revenue  Court,  as  distinguished  from  a  Revenue  Officer,  to  try  a  suit 
relating  to  any  of  those  matters,  the  present  suit  as  laid  could  not  be 
taken  cognizance  of  by  a  Revenue  Court ;  and  fui^ther  that  a  Revenue 
Court  would  not  have  jurisdiction  even  if  the  suit  be  considered  one 
for  correction  of  an  entry  in  a  record  of  rights,  annual  record  or 
register  of  mutations  within  the  meaning  of  section  158  (2)  (VI)  of 
the  Land  Revenue  Act. 

Beld  also,  that  on  a  liberal  interpretation  of  the  plaint  in  the 
present  suit  it  was  reasonable  to  hold  that  the  real  object  of  the  plain- 
tiffs was  to  obtain  a  declaration  to  the  effect  that  the  entries  relating  to 
the  land  in  question  in  the  record  of  rights  and  annual  record  were 
incorrect  and  that  the  land  was  part  of  the  shamilat  and  did  not  be- 
long exclusively  to  the  defendants ;  and  such  a  suit  was  covered  by 
section  45  [and  not  by  section  158  (2)  (VI)]  of  the  Land  Revenue 
Act  and  was  cognisable  by  a  Civil  Court  and  not  by  a  Revenue 
Court. 


25  P.  R.  1889,  referred  to. 


No.  64  P.  R.  1917. 


(I)  yillage  cess — suit,  by  village  water-carrier  against  b  8  wadarfl /or 
amount  due  to  him  vmlcr  Wajibnl-ari  for  service*  rendered — Punjab 
Tenancy  Aett  XVI  of  L8b7,  te'tiont  4  (1-j  <r,n!  77  (:;)  (./). 

The  plaintiff,  a. s</<y</"  ;' water-carrier)  of  Mausa  Sanghi,  Ta/isil  Rohtak, 
sued   certain   biswadurs  of    the  village    for  a    certain  sum    due  to  him 
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under  the  terms  of  the  Wajib-ul-arz  for  his  doing  the   work  of  water- 
carrier  at  marriages  and  at  the  camps  of  officers  on  tour. 

Held,  that  the  claim  was  not  one  for  a  village  cess  within  the 
meaning  of  section  4  (12)  or  77  (3)  (j)  of  the  Punjab  Tenancy  Act 
and  the  suit  was  consequently  cognisable  by  a  Civil  Court. 

No.  74  P.  R.  1917. 

(5)  Where  Revenue  Court  has  decided  that  the  relation  of  land- 
lord and  tenant  exists  between  the  parties,  the  former  cannot  get 
the  latter  dispossessed  in  Civil  Court 

See  Government  Tenants  (Punjab)  Act,  1893. 

No.  88  P.  R.  1917. 


LAND  ACQUISITION  ACT,  1894. 

(1)     Sections  3  (&)  and  18. 

Whether  a  person  who  has  paid  earnest  money  under  an  agreement  to 
purchase  is  a  person  interested  ivho  can  claim  part  of  the  compensation — 
unregistered  receipt  for  earnest  money — whether  receivable  in  evidence — 
Indian  Registration  Act,  XVI  of  1908,  section  49. 

The  respondent  M.  C.  agreed  with  oue  C.  L.  to  purchase  his  garden 
and  M.  C.  paid  Rs.  1,700  to  the  latter  as  earnest  money.  For 
Rs.  1 ,500  of  this  amount  there  was  a  receipt  in  which  it  was  stated 
that  C.  L.  had  sold  the  garden  to  M.  L.  for  Rs.  4,500  and  had  received 
Rs.  ],5l0  as  earnest  money.  This  receipt  was  stamped  but  not  regis, 
tered.  The  sale  was  not  completed  because  a  brother  of  C.  L.  set  up 
a  claim  to  a  share  in  the  garden  and  nothing  could  be  done  till  this 
was  settled,  C.  L.  subsequently  brought  a  suit  for  a  declaration  that 
the  agreement  of  sale  be  held  to  be  cancelled. 

This  suit  was  ultimately  dismissed  and  it  was  held  that  the 
agreement  to  sell  was  still  subsisting  Thereafter  the  garden  was 
acquired  by  Government  and  M.  C.  applied  that  he  was  entitled  to 
Rs.  1,7U0  out  of  the  compensation  money  which  Government  might 
pay  and  this  question  was  referred  to  the  Court  for  decision  and 
found  in  favour  of  M.  C 

Held  by  the  Chief  Court  that  having  regard  to  the  definition  of 
"person  interested"  in  section  3  (o)  of  the  Land  Acquisition  Act,  the 
equitable  interest  which  M.  C.  claimed  to  have  was  sufficient  to  bring 
him  within  that  -term  as  used  in  section  18  of  the  Act  and  the  Court 
had  consequently  jurisdiction  to  entertain  his  claim. 

1U  Cal  W.  N.  195  and  I.  L.  B.  37  Bom.  76  (79),  referred  to. 

/.  L.  B.  17  Cal.  144,  disapproved. 

Held  also,  that  in  the  present  case  the  unregistered  receipt  was 
admissible  in  evidence  to  support  the  factum  of  payment  inasmuch  a^ 
the   claim   advanced  by   M.  C.  amounted  to    one  of  refund  of  money 
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paid   as   earnest  money   and    section    49  of  the  Registration  Act  had 
therefore  no  application. 


No.  18P.R.1917. 


(2)     BconOI  25. 


Power  of  Court  to  uphold  Collector's  award  as  a  whole,  though  finding 
thai  in  regard  to  part  of  the  land  the  award  was  insufficient  —  points  to 
l>e  considered    in    valuing    a  large  area  of  land  suitable  for  building  pur- 

,--■'■■. 

Held,  that  though  the  District  Judge  cannot  reduce  the  Collector's 
award,  it  is  open  to  him  to  uphold  that  award  on  the  ground  that 
though  the  award  may  be  insufficient  as  regards  certain  p  irts  of  the 
claim  it  is  sufficient  on  the  whole. 

■s2  Mad.  I.  J.  379,  followed. 

7.  L.  li.  38  Cal  230,  disapproved. 

Held  also,  that  it  is  insufficient  to  speak  of  large  plots  of  land  as 
being  well  adapted  for  bungalows,  and  that  before  any  building 
scheme  on  a  large  scale  can  be  regarded  as  practical,  the  chances  of 
the  demand  being  great  enough  to  secure  the  requisite  number  of 
tenants  must  be  considered. 

10  Bom.  L.  B.  660  and  701,  and  9*Bom.  L.  B.  99  and  1232,  referred 
to. 


No.  60  PR.  1917. 


LIMITATION. 


(1)     For  appeal — where  lower  Court    has  decided   one    issue   first    and 
later  on  another  issue — preliminary   decree — Civil  Procedure  Code,  Act  V 
of    1908,  section  2—  meaning  of-  explained — Indian  Limitation  Act,  IX 
.8,  section  5 — extension  of  time 

In  this  pre-emption  case  the  first  Court  drew  two  issues,  the  first, 
putting  plaintiffs  to  the  proof  that  their  suit  was  within  time  and  the 
second  calling  upon  defendant  to  prove  what  was  due  to  him  under 
the  mortgage.  The  Court  decided  the  first  issue  in  favour  of  plaintiffs 
on  22nd  March  19 lo  and  decided  the  second  issue  on  the  31st  May 
1915.  Defendant  appealed  on  25th  June  1915  to  the  District  Judge 
who  held  that  the  order  of  22nd  March  1915  was  a  preliminary  decree 
and  might  have  been  separately  appealed  against,  the  appeal  actually 
filed,  inasmuch  as  it  attacked  that  order,  was  thus  time-barred. 

Held,   that    the    decision   on   the    point   of   limitation,  dated  22nd 

:  ^h  1915.  was  not  a  "  preliminary  decree  "   within  the  meaning    of 

section  2    of   the  Code  of  Civil  Procedure  and  that  the  District  Judge 

was,  consequently,  in  error  in  dismissing    the  defendant's    appeal    as 

time-barred. 

The  meaning  of  the  words  "  or  any  "  in  the  section,  explained. 
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Held  also,  that  even  if  technically  the  appeal  had  been  time-barred 
the  case  was  one  for  the  use  of  section  5  of  the  Limitation  Act. 

No.  7  P.  R.  1917. 

(2)  For  suit  against  Secretary  of  State  for  India — -period  of  notice 
under  section  80,  Civil  Procedure  Code,  must  be  excluded — Indian  limi- 
tation Act,  IX  of  19)8,  section  15  (2). 

Held,  that  in  a  suit  against  the  Secretary  of  State  for  India  of 
which  notice  has  been  given  under  section  80,  Civil  Procedure  Code, 
the  period  of  notice,  i.  e.,  two  months,  must  be  excluded  in  computing 
the  period  of  limitation  prescribed  for  the  suit,  as  laid  down  in  section 
15(2)  of  the  Limitation  Act. 

No.  52  P.  R.  1917. 

(3)  For  a  suit  by  widow  of  a  deceased  Muhammadan  lunatic  for 
possession  of  his  property  sold  by  the  lunatic's  mother  starts  from 
date  of  her  husband's  death  and  not  from  date  of  alienation. 

See  Muhammadan  Law  (5). 

No.  59  P.  R.  1917. 

(■A)  Appeal  is  not  properly  presented  till  copy  of  judgment  of 
lower  Court  as  well  as  copy  of  decree  is  filed. 

See  Civil  Procedure  Code,  1908  (18). 

No.  67  P.  R  1917 

(5)  Starting  point  of — in  declaratory  suit— where  there  have  been 
denials  of  plaintiff's  title  at  various  times. 

See  Indian  Limitation  Act,  1908  (9), 

No.  79  P.  R.  1917. 
LUNATIC. 

Sale  oi  property  belonging  to  a  Muhammadan  lunatic  by  his 
mother  as  his  de  facto  guardian  is  invalid. 

See  Muhammadan  Law  (5). 

No.  59  P.  R.  1917. 

M 

MALICIOUS  PROSECUTION. 

Civil  suit  for  damages  against  prosecutor  and  witnesses — whether  main- 
tainable — absence  of  reasonable  and  probable  cause. 

Held,  that  no  civil  action  lies  against  a  witness  for  giving  false 
evidence  and  the  fact  that  the  evidence  is  given  in  pursuance  of  a 
conspiracy  to  obtain  the  conviction  of  the  aocused  person  does  not 
make  any  difference. 

J.  L.  R.  25  Bom.  230,  followed, 
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MALICIOUS  PROSECUTION-co»c?«?. 

/.  L.  R.  26  Mad.  362,  7.  L.  R.  29  All-  4±,  I  L  R  30  All  525  (P.C ), 
2  India*  Cases  424  and  1  P.  R.  1915,  referred  to. 

Held  also,  that  in  a  civil  suit  for  damages  against  the  prosecutor  in 
a  criminal  case  in  which  the  plaintiff  was  acquitted,  it  must  be  shewn 
allirmatively  that  there  was  absence  of  reasonable  and  probahle  cause 
for  making  the  charge. 

/.  L.  R.  36  Mad.  375,  referred  to. 

No.  32  P.  R.  1917. 

MARRIAGE. 

With    mother  of   previous    wife — whether    valid    among    Muham 
madans. 

See  Muhammadan  Law  (I). 

No.  18  P.  R.  1917. 

MINOR. 

(1)  Compromise  on  behalf  of — sanction  of  Court — what  it  should 
contain. 

See  Civil  Procedure  Code,  1908  (17). 

No.  36  P.  R.  1917. 

(2)  Contract  to  lease  to  minor  and  another  in  equal  shares — whether 
void  in  toto. 

The  defendants  had  contracted  to  lease  certain  land  to  D.  R.  and 
S.  Ij.,  a  minor.  D.  R.  died  and  plaintiffs  as  his  heirs  brought  the 
present  suit  for  possession  of  half  of  the  land  comprised  in  the  lease 
as  representing  their  share.  The  Divisional  Judge  held  thxt  as  a 
contract  with  a  minor  is  void  and  the  present  contract  was  a  joint 
one,  it  was  void  as  a  whole,  and  plaintiffs  could  not  sue  under  it 

Held,  that  as  the  contract  was  in  favour  of  I).  R.  and  S.  L  iu  equal 
-hares  it  was  divisible  and  the  enit  by  the  heirs  of  D.  R.  for  the 
tatter's  half  of  the  land  was  consequently  maintainable 

/.  L.  R.  32  All.  25,  distinguished. 

No.  40  P.  R.  1917 

(3)  Whether  bound  by  previous  decision  in  suit  brought  by  his 
guardian  — neglect  of  guardian  in  not  appealing. 


See  Res  judicata. 


No.  103  P.  R.  1917. 


MISREADING. 


Of  a  document— ground  for  second  appeal. 
See  Second  Appeal  (5). 


No  73  P.  R.  1917. 
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MORTGAGE. 

(1)  Puisne  mortgagee  paying  off  mortgage— principle  of  subrogation 
— allegations  of  fad  in  plaint  not  denied  in  pleadings — Civil  Procedure 
Code,  Act  V  of  1908,  order  8,  rule  5. 

Held,  that  where  the  interest  of  the  puisne  mortgagee  could  not  bo 
adequately  protected  except  by  payment  of  a  certain  sum  to  the  prior 
mortgagee  the  former  is  entitled  to  recover  that  sum  from  the 
mortgagor  having  regard  to  the  doctrine  of  subrogation  of  mortgage 

/.  L.  R.  36  Oal.  193  (221)  (I),  referred  to. 

Held  also,  that  an  allegation  of  fact  in  the  plaint  not  denied  speci- 
fically or  by  necessary  implication  or  stated  to  be  not  admitted  in  the 
pleadings  of  defendant  must  be  taken  to  be  admitted,  vide  order  8, 
rule  5  of  the  Code  of  Civil  Procedure- 

...      >       .»  ••  •••  ..  No.  1  P.  R.  1917. 

(2)  Foreclosure  proceedings  where  provision  of  conditional  sale 
has  been  erroneously  eliminated  from  the  mortgage  by  Deputy  Com- 
missioner with  mortgagee's  consent. 

See  Regulation  XVII  of  1806. 

No.  46  P,  R.  1917. 

(3)  Payment  to  one  of  several  mortgagees  without  consent  of  the 
other  mortgagees — not  a  complete  discharge  of  mortgage  debt. 

See  Indian  Contract  Act,  1872  (3).  J^ 

...    No.  68  P.  R.  1917  (F.  B.). 

(4)  Suit  by  mortgagee  dispossessed  under  Punjab  Act  II  of  1913, 
for  declaration  that  he  is  entitled  to  a  further  .sum  from  the  mort- 
gagor. 

See  Redemption  oj  Mortgages  (Punjab)  Act,  1913  (I). 

No.  85  P.  R.  1917. 

<J)     Liability  of  vendee  of  equity  of    redemption   for  interest not 

chargeable  on  the  property. 

See  Redemption  of  Mortgages  (Punjab)  Act,   1913  (2). 

No.  98  P.  R.  1917. 

MUHAMMADAN  LAW. 

(I)  Marriage  with  mother  of  previous  wife — whether  valid — where  the 
previous  marriage  ivas  not  consummated. 

Held,  that,  under  Muhammadan  Law,  when  there  has  been  a  valid 
marriage  contracted  with  a  woman,  her  mother  and  grandmother 
how  high  soever  become  forbidden  to  the  man,  even  though  there 
may  not  have  been  consummation  of  the  marriage. 
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Wilson's  Digest  of  Anglo-Muhammadan  Law,  4tb  edition,  pages 
115,  1 1 (3  and  Amir  Ali's  Biuhammadan  Law,  3rd  edition,  volume  II, 
page  ol8,  referred   bo. 

No.  16  P.  R.  1917. 

(2)  Mutwalli  occupying  balakhana  over  prayer  hall  of  a  mosque — 
a   wrongful  act. 

See  Religious  Institutions  (1). 

No.  31  P.  R.  1917. 

(3)  Wakf — proof  of  dedication — not  revocable— partition  evidenced 
by  oral  testimony  plus  two  lists — registration — appointment  of  sajjada- 
nashin — primogeniture. 

Held  that  while  no  particular  formality  or  ceremony  is  necessary 
to  make  a  dedication  as  wakf  complete— a  mere  declaration  iu  words 
being  sufficient — there  must  be  clear  proof  that  such  declaration  has 
really  been  made  and  this  should  not  be  hastily  presumed  from 
casual  remarks  let  fall  in  conversation  unsupported  by  acts  and 
conduct. 

Held  also,  that  property  attached  to  a  khankah.  if  not  wakf,  may 
be  subject  to  the  ordinary  laws  of  succession. 

And  further,  that   a  wakf  once  created  is  irrevocable. 

67  P.  B.  1868,  K)0  P.  fi.  1868  (and  Maawyhtens  Precedents,  chapter 
rX,  case  VI,  therein  cited),  106  P  R.  1892,  2  Indian  Cases  874,  11 
Bom.  L.  It.  409,  9  Indian  Cases  650  (Cal),  25  \V.  B.  447,  I.  L.  R. 
2  Cal.  311  (7J.  0.),  8  Indian  Cases  578  (579,  583,  589)  (All  ),  I.  L.  R. 
15  All.  321  and  15  Indian  Cases  42  (All.),  referred  to,  also  Battigans 
Customary    Law,   8th  edition,  para.  95. 

I.  L.  E.  20  Cal.  8h\  2  Moo.  I.  A  390,  /.  L.  B.  19  Cal,  203,  I.  L.  R. 
27  Cal  674,  7.  L.  R.  2  Mai.  197  and  31  V.  W.  R.  1916,  distinguished, 
also  remarks  on  pp.  391 — 395  and  405  of  Amir  Ali's  Muhimmadan 
Laic 

Held  also,  that  the  plaintiff  in  the  present  case  had  failed  to  prove 
that  the  properties  in  dispute  were  wakf  and  that  the  fact  that  the 
family  of  the  plaintiff  iu  order  to  attract,  crowds  of  Murids  had  built 
and  maintained  many  comfortable  houses  ami  earais  and  kept  good 
kitchens  for  fcbe  entertainment  of  pilgrims  did  not  make  these 
houses  and  taraii  and  tanks  wakf,  all  this  being  quite  compatible 
with  absence  of  dedication  to  God. 

3  Indian  i         578  (.589)  [All),  referred  to 

//.../        .  thai  a    partition  evidenced    by  oral    testimony  pint  two 

lists  wliii-h     in    ii"    way  amount     to    a     partition    deed    doeti     not    need 

registration. 

48  P.  R.  1905  aud  /.  L.  R.  33  Cal.  410,  referred  to- 
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Held  further,  that  a  Muhammadan  tomb  cannot  of  itself  be  said  to 
be  a  religious  institution  or  toakf. 

8  Indian  Cases  578,  per  Karamat  Hussain,  J.,  referred  to, 

Eeld  lastly,  that  where  past  practice  seemed  to  show  a  rule  of 
specific  nomination  by  the  sajjadanashin  of  his  successor  the  Court 
would  not  be  authorised  to  find  in  favour  of  any  rule  of  primogeni- 
ture solely  from  the  circumstance  that  the  persons  appointed  were 
usually  the  eldest  sons. 

8  Mad.  H.  C.  B.  63,  referred  to. 

No.  33  P.  R.  1917. 

(4)  Succession — whether  step-son  is  an  heir  to  his  step-mother's 
property. 

-     Held,  that  under   Muhammadan  Law  a  step-son  is  not  the    heir  to 
the   property  of  his  step-mother. 

Tyabji's  Muhammadan  Law,  p.  620,  referred  to. 

No.  50  P.  R.  1917. 

(5)  Shias — suit  by  widow  of  a  lunatic  for  possession  of  his  house 
alienated  by  his  mother  as  his  de  facto  guardian — limitation — starting 
point. 

Held,  that  a  sale  of  property  belonging  to  a  Mnhammadan  lunatic 
by  his  mother  as  his  de  facto  guardian  is  invalid,  she  not  being  his 
legal  guardian  under  Muhammadan  Law. 

15  P.  B.  1913,  83  P.  B.  1916, 1.  L.  B.  34  All.  213  (P.  C.)  and 
I.  L.B,  37  Mad.  514,  followed. 

I.  L.  B  30  All.  462,  J.  L.  B.  26  All  22,  J".  L.  B.  34  Cal.  33  and 
65,  referred  to. 

Held,  also,  that  it  had  not  been  proved  in  this  case  that  the 
alienation  was  for  the  benefit  of  the  lunatic. 

Beld  further,  that  the  cause  of  action  for  a  suit  by  the  widow  of 
the  deceased  lunatic  for  possession  of  the  property  sold  accrued,  not 
on  the  date  of  sale,  but  on  the  date  of  her  husband's  death  ;  and 
the  period  of  limitation  would  consequently  begin  to  run  on  the 
latter  date. 

No.  59  P.  R.  1917 

(6)  Waqf — how    constituted — gift   to  absent   donee — possession. 
See  Indian  Limitation  Act,  1908  (8). 

No  92  P.  R.  1917. 

(7)  Successim — Kureshis  of  Pakpattan  town—oicner  of  a  tomb  of 
an  ancestor — will — Sajjadanashin — religious  institution. 
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MUHAMMADAN  LAW— concld. 

One,  J.  B  ,  a  Kureshi  of  Pakpattan  town,  who  made  a  living  by 
piri  muridi  and  owned  in  a  graveyard  outside  the  town  a  tomb  of 
one  of  his  ancestors  of  saintly  repute  executed  a  will  by  which  he 
left  all  his  property  to  his  wife  with  a  reversion  after  her  death  to 
her  brother  whom  he  also  appointed  as  his  successor  and  represent- 
ative for  the  continuation  of  the  urs  or  death  day  festival  of  his 
ancestor,  etc—  J.  B  '»  daughter  by  a  former  wife  sued,  as  heir  of 
her  father,  to  recover  the  property. 

Held,  that  in  the  absence  of  proof  to  the  contrary  the  parties  were 
governed  by  Muhammadan  Law. 

Held  also,  that  the  property  left  by  the  deceased  testator  including 
the  tomb  was  his  personal  property  and  not  waqf  and  that  the  will 
was  invalid. 

Held  further,  that  the  tomb  could  not  be  compared  in  any  respect, 
especially  in  respect  of  the  rules  governing  the  rights  in  it,  with  the 
large  religious  institutions  which  are  presided  over  by  Mahants,  and 
that  if  the  deceased  testator  was  called  sajjadanashin  of  the  tomb  it 
could  only  have  been  a  courtesy  title. 

No.  107  P.  R.  1917. 
MUKABRARWARI  RIGHTS. 

Not  alienable  without  necessity — Tarkhans,  Attock  District. 

See  Custom  (Alienation)  (6). 

No.  68  P.B.I  917. 

N 
NECESSITY. 

Presumption  of,  where  husband's  brother  has  consented  to  alienation 
by  widow  of  part  of  her  husband's  property — proof  of,  after  long  delay. 

See  Hindu  Laiv  (1). 

No.  17  P.  R.  1917. 
NOVATION. 

Striking  balance  with  a  statement   that  interest  at   a  specified  rate 
is  payable  along  with  the  balance. 

See  Indian  Contract  Act,  1572  (2). 

No.  66  P.  R.  1917. 

o 

OCCUPANCY  RIGHTS. 

Alienated  by    widow   of   tenant — whether   landlord  can  claim  pos- 
session. 

See  Punjab  Tenancy  Act,  1887  (3). 

No.  44  P.  R   1917. 
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OCCUPANCY  TENANT. 

Custom   by   which   tenants'  rights  are  lost  on  submersion  in  river 
— must  be  strictly  proved. 

See  Custom  {Alluvion  and  Dilution). 

No.  37  P.  R.  1817. 

ONUS  PBOBANDI. 

On  collaterals,  where  the  Biwaji-am  is  in  favour  of  succession   by 
daughter's  son. 

See  Oustom  (Succession)  (2). 

...    No.  45  P.  R.  1917  (P.  0.). 


PABDANASEIN  LADY. 

Execution  of  deed— challenged  by  her  as  being  made  under  undue  influ- 
ence and  fraud — onus  probandi — inconsistent  pleas. 

Plaintiff,  a  Muhammadan  pardanashin  lady,  in  the  course  of  a  suit 
brought  by  her  for  her  share  in  her  father's  property,  pleaded  orioi- 
nally  that  she  had  executed  the  faraghkhati  relinquishing  her  share, 
which  was  relied  on  by  defendants,  under  the  impression  that  it  was 
a  taqsimnama,  and  her  counsel  subsequently  stated  that  she  had  been 
subjected  to  undue  influence,  and  an  issue  was  framed  on  this  point. 

Held,  that  the  pleas  of  fraud  and  undue  influence  were  not  incon- 
sistent. 

/.  L.  B.  15  Cal.  684  (P.  C),  distinguished. 

Held  also,  that  having  regard  to  the  fact  that  plaintiff  was  a  parda- 
nashin lady  and  that  she  had  no  independent  advice  at  the  time  of 
execution  of  the  deed,  the  lower  Appellate  Court  was  right  in  placing 
the  onus  that  undue  influence  was  not  exercised  upon  the  defendants. 

3  Indian  Cases  330,  16  Indian  Cases  197  (P.  C),  3i  Indian  Cases  37 
(P.  0.),  35  Indian  Cases  395  (Oudh),  36  Indian  Cases  673  (Oudh)  and 
I  L.  B.  36  All.  81  (P.  C),  referred  to. 

•    ...  ••  -  ...  ...  No.  90  P.  R.  1917. 

PARTIES. 

Suit  by  a  member  of  a  joint  Hindu  family  to  recover  money  due  on 
a  bond  made  in  his  favour — whether  maintainable  without  joining 
the  other  members  of  the  joint  family. 

See  Joint  Eindu  Family  (4). 

No.  82  P.  R.  1917. 
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PARTITION. 

(1)  Of  joint  Hindu  family  —  onus  probandi. 
See  Joint  Hindu  Family  (4). 

No.  82  F.  R.  1917. 

(2)  Suit  for — limitation. 

See  Indian  Limitation  Act,  1908  (8). 

No  92  P.  R    1917 

(3)  In  Punjab — not  enforcible  by  son  during  bis  father's  lifetime. 
See  Hindu  Law  (6). 

No.  105  P.  R.  1917  (P.  B.). 

PLAINT. 

Strit  for  pre-emption  on  one  ground — subsequent  application  for 
amendment  by  adding  another  ground  placed  on  record — but  neither  plaint 
nor  issue  amended — whether  plaintiff  can  succeed  on  new  ground. 

Plaintiff  sued  for  pre-emption  and  based  his  right  to  it  on  the 
ground  that  he  was  a  collateral  of  the  vendor.  This  was  denied  by 
the  defendant,  and  the  Court  then  framed  the  following  issue  :— 

"  Has  plaintiff  a  superior  right  of  pre-emption  to  that  of  the 
vendee  ? 

Onus  probandi  on  plaintiff," 

Plaintiff  led  his  evidence  on  5th  August  1915,  and  after  part  of  it 
had  been  recorded,  he,  on  21st  October  1915,  made  an  application 
stating  that  by  an  oversight  he  had  omitted  to  state  in  his  plaint 
that  he  was  a  laud- owner  in  the  same  thulla  and  the  vendee  was  not 
and  prayed  that  his  plaint  might  be  amended.  This  application  was 
placed  on  the  record  but  no  order  was  passed  thereon,  nor  was  the 
plaint  or  iBsue  set  out  above  in  any  way  altered  or  amended. 

The  first  Court  found  in  favour  of  the  plaintiff  on  the  grounds 
both  of  relationship  and  of  his  being  a  land-owner  in  the  thulla. 
On  appeal  the  District  Judge  found  that  the  relationship  was  not 
established  but  upheld  the  decree  on  the  ground  of  plaintiff  being  a 
proprietor  in  the  thulla. 

Held,  that  since  the  plaint  was  not  amended  and  the  vendee  had 
thus  no  opportunity  of  pleading  to  the  amended  plaint  and  asking 
for  a  specific  issue  on  the  new  ground  of  claim  put  forward  by  the 
plaintiff,  the  lower  Courts  were  not  justified  in  decreeing  the  suit 
on  the  new  ground  that  the  plaintiff  is,  and  the  vendee  is  not,  a  land- 
owner in   the  thulla  in  which  the  property  is  situate. 

No.  83  P.  R.  1917. 

PLEADINGS. 

Allegations  of  fact  in  plaint  not  denied  in  pleadings  must  be  taken 
to  be  admitted. 

See  Mortgage  (1). 

No.  1  P.  R.  1917. 
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PLEAS. 

(1)  Whether  plaintiff  in  pre-emption  suit  can  succeed  on  a  ground 
not  mentioned  in  plaint. 

See  Plaint, 

No.  83  P.R.  1917. 

(2)  Of  fraud  and  undue  influence— not  inconsistent. 
See  Pardanashin  Lady. 

No.  90  P.  R,  1917. 
POSSESSION. 

(1)     To  absent  donee — Muhammadan  Law. 
See  Indian  Limitation  Act,  1908  (8). 


(2)     Physical — what  constitutes. 
See  Punjab  Pre-emption  Act,  1905,  (2). 


No.  92  P.  R.  1917. 


No.  97  P,  R,  1917. 


PRE-EMPTION. 

(1)  Transfer  of  a  decree  for  possession  of  land  conditional  on  pay- 
ment of  Rs.  300 — not  a  sale  giving  rise  to  a  right  of  pre  emption. 

See  Punjab  Pre-empt  ion  Act,  1913. 

No.  42  P.R.  1917. 

(2)  Whether  defective  notice  to  pre-emptor  bars  suit. 
See  Punjab  Pre-emption  Act,  1905  (1). 

No.  53  P.  R.  1917. 

(3)  Claimed  on  one  ground  in  plaint — whether  plaintiff  can 
succeed  on  another  ground 

See  Plaint. 

No.  83  P.R.  1917. 

(4)  Finding  of  lower  Appellate  Court  that  a  part  of  the  purchase 
money  was  fictitious,  if  based  on  evidence,  cannot  be  attacked  in 
second  appeal. 

See  Second  Appeal,  (7). 

No.  89  P.R.  1917. 
PROVINCIAL  INSOLVENCY  ACT,  1907. 
(1)     Section  18. 

Suit  to  establish  right  to  property  which  has  vested  in  the  Receiver  as 
property  of  the  insolvent — necessity  of  impleading  the  Receiver  as  a 
party  and  of  obtaining  sanction  of  the  Insolvency  Court  to  proceed  against 
the  Receiver* 
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PROVIN1CIAL  INSOLVENCY  ACT,  1901-contd. 

On  the  loth  July  1911  one  M.  K.  was  declared  by  the  District 
Court  an  insolvent  and  a  Receiver  was  appointed.  On  28th  June 
1912  the  Court  passed  an  order  holding  that  the  two  houses  now 
in  dispute  belonged  to  the  insolvent.  On  the  9th  May  1913  the 
Court  directed  the  insolvent  to  deliver  to  the  Receiver  possession  of 
his  estate  including  the  two  houses  aforesaid  and  ordered  the  Receiver 
to  sell  the  estate.  On  the  14th  May  1913  the  present  plaintiffs, 
sons  of  the  insolvent,  put  in  an  objection  alleging  that  two-thirds  of 
the  two  houses  belonged  to  them  and  should  be  released.  This 
petition  was  rejected  on  the  23rd  January  1914  and  on  the  4th 
February  1914  plaintiffs  brought  the  present  suit  for  a  declaration 
of  proprietory  rights  of  their  two-thirds  share  in  the  houses,  im- 
pleading the  Receiver,  the  insolvent  and  his  creditors  as  defendants. 
It  was  objected  on  behalf  of  the  Receiver  that  no  suit  could  be  brought 
against  him  by  the  plaintiffs  without  first  obtaining  the  sanotiou 
of  the  District  Judge  by  whom  he  had  been  appointed  Receiver. 

Held,  that  having  regard  to  the  orders  of  the  District  Judge  of 
15th  July  1911  and  28th  June  1912  the  property  in  dispute  vested 
in  the  Receiver  under  the  terms  of  section  18  of  the  Provincial 
Insolvency  Act,  even  if  plaintiffs  remained  in  possession  and  the 
Receiver  was  consequently  a  necessary  party  to  the  suit. 

7.  L.  B.  31  Mad.  u47,  distinguished. 

Reld  also,  that  the  principle  is  now  well  established  that  a  Receiver 
cannot  be  sued  without  obtaining  the  permission  of  the  Court  by 
whom  he  was  appointed. 

L.  B.  20  Equity  282,  I.  L.  B.  30  Gal.  593  (598),  I  L.  R.  10  Col. 
1014,  /.  L.  R.  26  Mai.  192,  17  Indian  Gases  916  and  24  Indian  Cases 
622,  referred  to. 

But  held,  that  this  was  not  a  condition  precedent  to  the  institution 
of  the  suit  and  that  under  the  circumstances  of  the  present  case 
the  plaintiffs  should  have  been  allowed  a  reasonable  time  to  apply 
to  the  Insolvency  Court  for  leave  to  proceed  with  the  suit  against 
the  Receiver. 

15  Gal.  W-  N.  p-  54,  p.  872  and  p.  925,  referred  to. 

1.  L  B.  32  Gal.  270,  differred  from. 

No.  54  P.  R.  1917. 

(2)     Section  18. 

Suit  to  establish  rights  in  property  sold  by  the  Receiver  i»  ior  to  date 
of  institution,  in  which  the  Receiver  has  been  made  a  co-dejendant — whe- 
ther permission  of  Ow.fi  is  necessary. 

Held,  that  where  a  Receiver  appointed  under  the  Provincial  Ir sol- 
vency A<t,  has  already  sold  the  property  in  dispute  to  the  other 
defend. n'  i    I  i  the  date  of    institution  of  the  Boil  by  plaintiff, 

the  Beceiver  is  nut  a  necessary  party  I"  (lie  suit  and  the  suit  can 
proceed  without  the  permission  of  the  Ensolvenoy  Ooutt  notwith- 
standing thai  the  Reoeiver  lb  mentioned  ae  one  of  the  defendants. 

C.  .1.  No.  453  ol   1915  (54    J'    U.  L917),  referred  lo. 

No.  55  P.  R.  1917. 
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PROVINCIAL  INSOLVENCY  ACT,  1907— concld. 

(3)  Section  46. 

'A  decision  of  the  Insolvency  Court  on  the  rights  of  a  person  to  property 
taken  possession  of  as  belonging  to  the  insolvent  does  not  bar  a  regular  suit 
to  establish  those  rights — Civil  Procedure  Code,  Act  V  of  1908,  sec- 
tion 10. 

Held,  that  a  person  claiming  rights  to  property  taken  possession 
of  by  the  Official  Receiver  as  belonging  to  the  insolvent  and  whose 
claim  has  been  disallowed  by  the  Insolvency  Court  may  bring  a 
regular  suit  to  establish  his  rights,  there  being  no  provisions  express 
or  implied  in  the  Provincial  Insolvency  Act  which  bar  such  a  suit 
under  section  9  of  the  Code  of  Civil  Procedure  and  notwithstanding 
that  under  section  46  of  the  Act  he  had  right  of  appeal  from  the 
order  of  the  Insolvency  Court  and  has  not  availed  himself  of  that 
right. 

The  principle  enunciated  in  J.  L  R.  35  Bom.  473,  9  Indian  Cases 
344  and  2  Bengal  L  B.  Original  Cases,  page  56  [upheld  on  appeal  by 
P.  C.  in  14  Moo   I.  A.  222],' followed. 

10  P.  B.  1897  (*•.  B.),  I.  L.  B.  26  All.  594,  I.  L.  B,  25  Bom.  574, 
I.  L.  B.  12  Mad.  105,  and  38  P.  R.  1911,  referrred  to  and  dis- 
tinguished. 

No.  22  P.  R.  1917. 

(4)  Section  46. 

Whether  receiver  appointed   is   a    "  person    aggrieved "    by  an  order 
annulling  the  adjudication  and  can  therefore  appeal. 

Held,  that  the  words  "  any  person  aggrieved  by  an  order  "  in  sec- 
tion 46  of  the  Provincial  Insolvency  Act  must  be  a  person  who  has  a 
legal  grievance,  one  against  whom  a  decision  has  been  pronounced 
which  has  wrongly  deprived  him  of  something  or  wrongly  refused 
him  something,  or  wrongly  affected  bis  title  to  something,  and  were 
not  therefore  applicable  to  a  receiver  appointed  by  the  Insolvency 
Court  qua  an  order  of  the  Additional  District  Judge  annulling  the 
adjudication  of  insolvency,  which  order  could  affect  the  receiver  only 
so  far  as  the  amount  of  his  commission  for  the  work  already  done 
was  concerned  and  this  amount  had  already  been  fixed  in  this  case. 

14  Oh.  D.  458,  referred  to. 

No.  93  P.  R.  1017. 

PROVINCIAL  SMALL  CAUSE  COURTS  ACT,  1887. 

Article  31. 

Any  other  suit  for  account — meaning  of. 

The  plaint  in  the  present  suit  shewed  that  plaintiffs  advanced  a 
certain  sum  of  money  to  defendants  upon  the  security  of  yarn  which 
defendants  agreed  to  send  to  plaintiffs  for  sale  as  commission  agents. 
This  yarn  was  sold  by  plaintiffs  and  the  price  was  credited  to  defen- 
dants. Plaintiffs  sued  for  recovery  of  Rs.  61-6-6  alleged  to  be  due  to 
them  from  defendants  on  account.  The  Judge  of  the  Small  Cause 
Court  held  that  the  suit  was  one  for  an  account  within  the  meaning 
of  article  31  of  the  Small  Cause  Courts  Act. 
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PROVINCIAL  SMALL  CAUSE  COURTS  ACT,  1887— concld. 

Held,  that  a  suit  for  an  account  within  the  meaning  of  article  31 
of  the  Act  is  a  special  form  of  suit  and  does  not  mean  every  suit  in 
which  accounts  have  to  be  looked  into  to  ascertain  the  correctness 
or  otherwise  of  the  amount  claimed  by  plaintiffs,  and  that  the 
distinguishing  feature  seemed  to  be  the  defendants'  duty  to  furnish 
detailed  accounts,  the  plaintiffs  being  more  or  less  precluded  by 
reason  of  the  nature  of  relations  between  the  parties  from  putting  the 
precise  pecuniary  outcome  of  those  relations  before  the  Court. 

I.  L.  B.  2S  Mad.  394  and  14  Indian  Cases  786,  referred  to. 

10  Indian  Cases  883,  distinguished. 

Held  consequently,  that  the  article  did  not  apply  to  tho  present  oase 
and  that  the  Small  Cause  Court  had  jurisdiction  to  entertain  it. 

No.  34  P.  R.  1917. 
PUNJAB  COURTS  ACT,  III  OF  1914. 

(1)  Section  10. 

Reference  to  Full  Bench — disagreement  of  appellate  Judges  on  a  law  point 
—proper  course  to  be  pursued — Civil  Frocedure  Code,  Act  V  of  1908, 
section  98. 

Held,  that  where  the  two  Judges  composing  a  bench  of  the  Chief 
Court  on  hearing  an  appeal,  differ  on  a  point  of  law,  they  may  either 
confirm  the  decree  of  the  Court  below  or  at  their  option  refer  the 
point  of  law  only  for  the  decision  of  one  or  more  of  the  other  Judges 
of  the  Court  under  the  proviso  to  section  98  of  the  Code  of  Civil  Pro- 
cedure. 

Held  also,  that  section  10  of  the  Punjab  Courts  Act  has  no  applica- 
tion to  such  a  case,  clause  (6)  of  sub-section  (2)  being  applicable 
onlv  to  a  case  in  which  the  appellate  Judges  are  agreed  that  the 
decree  of  the  Court  below  cannot  stand  but  are  in  disagreement  as 
to  the  decree  which  should  be  substituted  and  this  disagreement  need 
not  be  based  on  a  point  of  law. 

...     No.  17  P.  R.  1917  (P.  B.). 

(2)  Sections  21,  38  and  39. 

Case  decided  by  a  Subordinate  Judge  who  has  been  appointed  Ad- 
ditional Judge— when  case  has  not  been  assigned  to  him  by  the  District 
Judge— Court  to  which  appeal  lies. 

Held  that  where  a  Subordinate  Judge  who  has  been  appointed 
Additional  Judge  hears  and  decides  a  case  which  has  not  been 
assigned  to  him  by  the  District  Judge  under  section  21  (2)  of  the 
Punjab  Courts  Act,  the  appeal  from  his  decision  lies  to  the  District 
Judge  if  the  value  of  the  suit  does  not  exceed  Rs.  5,000  and  not  to  the 
Chief  Court. 

46  P.  B.  1898  and  23  P.  B.  (Cr.)  1881,  referred  to. 

No.  38  P.  R.  1917. 
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PUNJAB  COURTS  ACT,  III  OP  1914— concld. 

(3)  Section  41  (3). 

Second  appeal — on  point  of  custom  without  certificate. 

The  property  in  dispute  had  been  gifted  by  one  Gr.  to  his  daughter 
Mussammat  K.  The  plaintiff,  Mussammat  0.,  a  great-grand-daugh- 
ter of  K.,  claimed  to  be  entitled  to  the  property  in  preference  to  the 
defendants,  the  male  descendants  of  the  donor.  The  property  was 
last  held  by  plaintiff's  grand-uncle  L.,  and  the  District  Judge  on 
appeal  held  that  as  plaintiff  was  not  an  heir  of  the  last  holder  L.  the 
property  reverted  to  the  descendants  of  the  donor. 

Held,  that  although  the  District  Judge's  view  regarding  the  rever- 
sion of  the  property  to  the  plaintiffs  was  erroneous  no  second  appeal 
was  competent  without  a  certificate  under  section  41  (3)  of  the  Punjab 
Courts  Act, 

No.  100  P.  R.  1917. 

(4)  Section  44. 

Chief  Court  has  power  on  revision  to  interfere  with  an  interlocutory 
order  ;  but  will  only  do  so  in  exceptional  cases. 

See  Civil  Procedure  Code,  1908  (12). 

No.  26  P.  R.  1917. 

PUNJAB  COURTS  (AMENDMENTS)  ACTS,  I  AND  IV  OF  1912. 

Revision — whether  competent,  when  a  second  appeal  lies — application 
for  revision  converted  subsequently  into  a  second  appeal— mistake  of  legal 
adviser— whether  ground  for  extending  limitation — Indian  Limitation 
Act,  IX  of  1908,  sections  2  and  5. 

The  plaintiffs-appellants  sued  the  defendant  for  recovery  of 
Ks.  2,300  on  a  balance  for  Rs.  1,690-3-0  together  with  interest.  The 
Divisional  Judge  on  appeal  dismissed  their  suit  on  the  21st  March 
1914.  The  plaintiffs  presented  an  application  for  revision  in  the  Chief 
Court  on  the  17th  June  1914,  and  on  the  14th  October  1914  the  ap- 
plication was  converted  into  a  memorandum  of  appeal  and  the 
requisite  Court-fee  made  good. 

Held,  that  under  the  provisions  of  the  Punjab  Courts  Acts  of  1912 
no  revision  could  lie  in  this  case  as  a  second  appeal  was  competent, 
and  it  was  immaterial  whether  there  was  sufficient  ground  justifying 
the  Court's  interference  on  second  appeal. 

Held  also,  that  the  proper  date  of  presentation  of  the  second  appeal 
in  this  case  was  the  14th  October  1914,  and  no  sufficient  ground  for 
extending  the  period  of  limitation  had  been  shewn.  Legal  adviser's 
mistake  to  justify  extension  must  be  a  bona  fide  one,  i.e.,  it  must  be 
done  with  due  care  and  attention,  vide  section  2  of  the  Limitation 
Act.  Here  the  law  was  clear  and  there  was,  therefore,  no  bona  fide 
mistake. 

No.  95  P.  R.  1917. 


lviii  INDEX  OF  CIVIL  CASES  REPORTED  IN  THIS  VOLUME. 

PUNJAB  LAND  REVENUE  ACT,  1887. 

Sections  45  and  158  (2)  (VI). 

A  Civil  Court,  and  not  a  Revenue  Court,  has  jurisdiction  to  try  a 
suit  for  a  declaration  that  certain  entries  in  a  record  of  lights  or 
annual  record  are  incorrect,  nor  can  a  Revenue  Court  as  distinguished 
from  a  Revenue  Officer,  entertain  a  suit  for  correction  of  an  entry  in 
a  record  of  rights,  &c 

See  Jurisdiction  {Civil  or  Revenue)  (3). 

No.  64  P.  R.  1917. 

PUNJAB  PRE-EMPTION  ACT,  1905. 

(1)     Sections  16  and  17. 

Defective  notice  issued  to  pre-emptor — 'whether  bar  to  suit. 

The  vendors  in  this  case  on  the  13th  March  1912  applied  to  the 
District  Judge  to  have  a  notice  under  section  16  of  the  Punjab  Pre- 
emption Act,  1905,  issued  to  A,  C,  the  present  pre-emptor,  in  respect 
of  an  intended  sale  of  land  The  latter  noted  on  the  back  of  the 
notice  that  he  did  not  know  anything  about  Court  proceedings,  and 
that  the  notice  might  be  sent  to  his  brother  F.  C.  The  notice  stated 
that  the  case  would  come  on  for  hearing  on  the  18th  May  1912.  On 
that  day  no  appearance  was  put  in,  but  on  14th  June  1912  F.  C. 
appeared  and  said  that  he  was  ready  to  buy  the  land  offered  for  sale. 
The  present  suit  was  brought  on  the  11th  July  1913,  i.e.,  within  a 
year  of  mutation  of  names  in  favour  of  the  vendee  but  long  after 
expiry  of  the  three  months'  period  allowed  by  section  19  of  the  Act. 
The  sale  to  vendee  was  effected  on  the  9th  June  1912. 

Held,  that  the  plaintiff  was  not  barred  in  any  way  by  the  aforesaid 
proceedings  taken  by  the  vendors,  because 

(1)  the  notice  was  defective  inasmuch  as  it  did  not  state  any 
price  at  which  vendors  were  willing  to  sell ; 

(2)  the  sale  was  effected  on  the  9th  June  1912,  i.e.>  less  than  three 
months  after  application  was  made  for  issue  of  the  notice  ;  and 

(3)  the  notice  intimated  only  the  intention  of  the  defendants  Nos.  3 
and  4  to  sell  their  half  share  while  the  actual  sale  was  of  the  land  of 
all  three  defendants,  Nos.  2,  3  and  4. 

No.  63  P.  R.  1017 

(2)     Section  29. 

Limitation — for  pre-emption  suit —what  constitutes  u  physical  "  pot- 
session  of  the  land  sold. 

Held,  that  "  physical "  possession  within  the  meaning  of  section 
29  (1)  of  the  Punjab  Pre-emption  Act  means  a  personal  and  immediate 
possession  and  does  not  include  constructive  possession  or  possession 
through  an  agent  or  tenant. 

I.  L.  B,    1  All.  811  (F.  B.),  I.  L.B.21  All.  17  (P.  C),  and  J.  L.  B. 

20  All.  315  (F.  B.),  referred  to. 
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PUNJAB  PRE-EMPTION  ACT,  1905— concld. 

Held  however,  that  in  regard  to  uncultivated  fields  it  was  sufficient 
to  constitute  physical  possession  that  the  vendor  pointed  them  out 
to  the  vendee's  agent  un  the  spot  when  directing  the  tenants  of  the 
cultivated  fields  to  pay  produce  in  future  to  the  vendees. 

14  P.  li.  1915  and  Markby's  Elements  of  Law,  6th  Edition,  page 
183,  article  356,  referred  to. 

No,  97  P.  R.  1917. 

PUNJAB  PRE-EMPTION  ACT,  I  OF  1913. 

Section  4. 

Sale  of  a  decree  for  possession  of  land  on  payment  of  a  certain  sum—°- 
whether  a  sale  giving  rise  to  right  of  pre-emption. 

One'  G.  J.  obtained  on  the  28th  June  1914  a  decree  for  possession 
of  certain  land  sold  by  his  mother  "  conditional  on  his  paying  Rs.  300 
(as  equitable  compensation)  to  the  defendant."  On  12th  July  1914 
S.  J.  sold  this  decree  to  the  present  defendants  by  registered  deed, 
•"  together  with  all  right,  title  and  interest  in  the  land  "  regarding 
which  the  decree  had  been  passed,  the  deed  being  described  as  an 
intakalnama  and  not  as  a  bainama. 

Held,  that  the  decree  did  not  create  a  judicial  hypothec  and  that  the 
sale  of  it  was  not  a  sale  of  land  giving  rise  to  a  right  of  pre-emption 
under  the  provisions  of  the  Punjab  Pre-emption  Act. 

68  P.  B.  1884,  78  P.  B.  1896,  and  94  P.  B.  1902,  referred  to. 

30  P.  W.  B.  1909,  distinguished. 

No.  42  P.  R.  1917. 

PUNJAB   TENANCY  ACT,  1887. 

(1)  Sections  4  (12)  and  77  (3)  (j). 

Not  applicable  to  claim  by  village  water-carrier  against  biswadars 
for  amount  due  to  him  under  Wajib-ul-arz  for  services  rendered. 

See  Jurisdiction  (Civil  or  Bevenue)  (4). 

No.  74  P.  R.  1917. 

(2)  Sections  14  and  77  (3)    (w). 

Suit  by  mortgagee  against  mortgagor  for  damages  for  retaining 
possession,  whether  a  suit  between  landlord  aud  tenant. 

See  Jurisdiction  (Civil  or  Bevenue  Court)  (1). 

No.  30  P.  R.  1917. 

(3)  Sections  38,  59  (1)  (6),  59  (3)  and  60. 

Gift  by  ividow  of  occupancy  tenant — whether  void  or  voidable — adverse 
possession  of  alienee  after  widoxu's  death. 

Held,  that  where  the  widow  of  an  occupancy  tenant  makes  a  gift  of 
the  tenancy  to  another  person  who  cultivates  the  land  and  pays  rent 
to  the  landlord,  the  latter  cannot  step  in  on  the  ground  of  abandon- 
ment under  the  provisions  of  section  38  or  section  59  (1)  (6)  of  the 
Tenancy  Act,  and  claim  possession  as  against  the  widow. 
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PUNJAB  TENANCY  ACT,  1887— contd. 

Beld  also,  that  although  the  gift  hy  the  widow  was  a  transfer  in 
contravention  of  section  59  (3),  it  was  not  void  during  the  lifetime 
of  the  widow,  but  only  voidable  at  the  instance  of  the  landlord  under 
section  60  of  the  Act,  and  consequently  the  possession  of  the 
donee  would  not  be  adverse  to  the  landlord  till  after  the  death  of 
the  widow. 


54  P.  L.  B.  1911,  distinguished. 


(4)    Sections  53,  56 ,  59  and  60. 


No.  44  P.  R,  1917. 


Power  of  collaterals  to  control  poiver  of  alienation  of  an  occupancy 
tenant — ancestral  tenancy — Custom — Telis  of  Mauza  Budhial,  Tahsil 
Chakwal,  District  Jhelum — second  appeal  or  revision  on  point  of  custom 
when  Lower  Appellate  Court   refused   certificate. 

Held,  that  sections  53,  56  and  60  are  the  only  sections  of  the  Punjab 
Tenancy  Act  touching  power  of  alienation  by  occupancy  tenants  and 
there  the  relative  power  of  tenant  and  landlord  only  are  dealt  with, 
there  being  no  suggestion  of  the  rights  of  reversioners. 

Held  also,  that  as  the  Lower  Appellate  Court  had  found  that  by 
custom  among  these  Telis  a  reversioner  has  no  power  of  control  over 
alienations  and  had  refused  to  grant  a  certificate  for  second  appeal, 
the  Chief  Court  had  no  jurisdiction  to  go  into  the  question  of  custom. 

Beld  further,  that  the  Chief  Court  could  not  on  the  revision  side  con- 
sider whether  the  action  of  the  Lower  Appellate  Court  in  refusing  a 
certificate  was  reasonable  or  not,  no  revision  being  competent. 

No.  6  P.  R.  1917. 

(5)     Sections  59  and  112. 

Succession  to  occupancy  right — agreement  enteted  in  Wajib-ul-arz  must 
be  clear  and  unmistakable  to  override  statutory  succession. 

One  M.  A.,  an  occupancy  tenant,  died  without  leaving  any  male 
lineal  descendant  in  the  male  line,  the  landlords  agreed  to  his  daugh- 
ter succeeding  him.  Deceased's  brother  claimed  to  be  heir  and  estab- 
lished his  title  under  section  59  of  the  Tenancy  Act.  The  Wajib-ul-arz 
contained  an  entry  saying  that  on  the  death  of  an  occupancy  tenant 
his  son  succeeds,  and  failing  him  the  widow,  and  upon  the  death  of  the 
widow  the  proprietors  have  the  right  to  arrange  for  the  cultivation. 

Beld,  that  a  person  who  rests  his  case  upon  an  agreement  overrid- 
ing the  statutory  rules  of  succession  contained  in  section  59  of  the 
Tenancy  Act  must  show  that  the  language  of  the  agreement  is  clear 
and  that  the  intention  is  unmistakable. 

145  P.  B.  1890  and  70  P.  L.  B.  1913,  referred  to. 

Beld  also,  that  the  daughters  had  failed  to  show  that  the  agreement 
intended  to  exclude  collaterals  from  succession,  and  that  consequently 
the  brother  had  a  right  to  succeed. 

145  P.  B.  1890,  followed. 

No.  19  P.  R.  1917. 
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PUNJAB  TENANCY  ACT,  1887— concld. 

(6)     Section  77  (3). 
Does  not  debar  the  Civil  Court  from  trying  a  suit  for  a  declaration 
that   certain   entries  in   a  record  of   rights  or  annual  record  are  in- 
correct. 

See  Jurisdiction  (CJivil  or  Revenue)  (3). 

No.  64  P.  R.  1917. 

R 

REDEMPTION  OF  MORTGAGES  (PUNJAB)  ACT,  1913. 

(1)    Section  12. 

Declaratory  suit  by  dispossessed  mortgagee  that  he  is  entitled  to  a  further 
sum  from  the  mortgagor  and  to  have  it  charged  on  the  mortgaged 
property — whether  competent. 

Held,  that  a  mortgagee  dispossessed  under  the  provisions  of  Punjab 
Act  II  of  1913  is  entitled  under  section  12  of  the  Act  to  bring  a  suit 
to  obtain  a  declaration  that  in  addition  to  the  sum  found  by  the 
Collector  to  be  rightly  due  to  him  under  the  mortgage  he  was  entitled 
to  receive  from  the  mortgagor  a  farther  sum  as  part  of  the  mortgage 
money  and  to  have  it  charged  on  the  mortgaged  property,  and 
he  is  under  no  obligation  to  sue  for  recovery  of  the  additional  mort- 
gage money. 

51  P.  B.  1897  (F.  £.),  p.  228,  and  10  P.  B.  1912,  referred  to. 

No.  85  P,R.  1917. 

Section  12. 

Suit  by  mortgagee  dispossessed  from  mortgaged  property  far  interest  due 
to  him — liability  of  vendee  of  equity  of  redemption  for  interest  to  the 
mortgagee  where  interest  is  not  a  charge  on  the  property  and  the 
mortgage  is  redeemable  on  payment  of  principal  mortgage  [money — want 
of  privity  of  contract. 

In  1881  one  D.  mortgaged  certain  land  for  Rs.  700  with  possession. 
According  to  the  mortgage  deed  the  income  of  it  was  to  cover  interest 
on  Rs.  420  while  the  remaining  Rs.  280  was  to  carry  interest  at 
Rs.  2-1-4  per  cent,  per  mensem  payable  half  yearly,  with  compound 
interest  at  same  rate  in  case  of  default.  D.  died  and  his  son  S.  sold  the 
equity  of  redemption  to  H.  K.  for  Rs.  700  (Rs.  60  paid  to  S.  and 
Rs.  640  kept  by  vendee  to  redeem  the  mortgage)  and  in  the  sale  deed 
it  was  stipulated  that  if  it  should  turn  out  that  more  than  Rs.  640  was 
due  to  the  mortgagee  rthe  vendee  would  pay  it  and  it  would  be  no 
concern  of  the  vendor.  H.  K.  took"proceedings  under  Punjab  Actll  of 
1913  and  obtained  possession  from  the  mortgagees  on  payment  of 
Rs.  700.  The  mortgagees  then  brought  the  present  suit  against  both 
S-  and  H.  K.  for  the  interest  and  compound  interest  due  oh  Rs.  280 
of  the  mortgage  money  which  was  to  carry  interest. 

Held,  that  as  the  mortgage  could  j,be  expressly  ledeemed'on  payment 
of  the  principal  mortgage  money  (zar-i-marhtcna)  the  original  mort- 
gagor could  have  redeemed  it  on  payment  of  Rs.  700  and  the  mort- 
gagor's vendee  could  not  be  in  a  worse  position, 

45  P.  .8.  1913,  referred  to 
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REDEMPTION  OP  MORTGAGES  (PUNJAB)  ACT,  1913— concld. 

Held  also,  that  H.  K.,  the  vendee 'of  the  equity  of  redemption,  could 
not  be  held  personally  responsible  to  the  mortgagees  for  the  interest, 
and  as  the  interest  was  not  a  charge  on  the  land,  the  mortgagees  could 
not  fallow  the  land. 

54  P.  B.  1902,  referred  to. 

49  P.  fl.  1905,  I.  L.  R.  32] All.  410,  6  Bom.  L.  B.  421,  ;/.  L.  B.  33 
Mad.  238,  and  12  Indian  Cases  185,  distinguished, 

•     ...  ...  -  No.  98  P.  R.  1917. 

REGISTRATION. 

( 1 )  Partition  evidenced  by  oral  testimony  plus  two  lists. 
See  Muhammadan  Law  (3). 

No.  33  P.  R.  1917 

(2)  Of  deed  of  compromise  presented  in  Court. 
See  Indian  Begistration  Act,  1908  (1). 

No.  78  P.  R.  1917. 

(3)  Of  razinama  acted  on  judicially  in  Revenue  Court. 

See  Government  Tenants  (Punjab)  Act,  1893. 

No.  88  P.  R.  1917. 

RELIGIOUS  ENDOWMENT. 

Alienation — sale  by  descendant  of  founder  of  the  right  to  manage  Bunga 
Sher  Singh,  Golden  Temple,  Amritsar — transfer  of  religious  office—- 
whether  valid. 

The  plaintiff  claimed  possession  of  certain  kothris  in  Bunga  Sher 
Singh, 'situate  in  the  quadrangle  of  the  Golden  Temple,  Amritsar, 
under  a  deed  of  sale  by  a  descendant  of  the  founder,  transferring  to 
plaintiff  for  a  consideration  of  Ks.  1  000  the  whole  bunga  and  declar- 
ing  that  it  is  to  be  managed  and  superintended  by  him.  It  was 
admitted  that  the  bunga  itself  was  waqf  property  and  could  not  there- 
fore be  sold. 

Held,  that  the  bunga  or  hostel  being  a  partly  religious  and  partly 
charitable  institution,  the  office  of  manager  partakes  of  the  nature  of  a 
religious  office  and  that  the  sale  of  the  right  of  management  for  the 
personal  gain  of  the  vendor  was  consequently  invalid. 

I  I,  /,'.  1  Mad.  235  (P.  C),  I.  L.  B.  5  Mad.  89,  106  P.  72.  1892,  and 
I.  L-  It.  26  Mad.  31,  referred  to  ;  also  Kama  Krishna's  Hindu  Law, 
Volume  1 1,  page  451. 

/.  /,.  B.  17  Oal  3  (P.  0.),  HI  /'.  B.  19  12,  I.  I.  5  17  Cal  567,  and 
/.  />.  B.  36  Cal.  97:..  distinguished. 

No.  9  P.  R.  1917. 
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RELIGIOUS  INSTITUTION. 


(1)  Occupation  of  balakhana  over  mosque  and  upper  floor  o/hujia 
as  a  private  residence  by  Mutwalli — wrongful  acts — Muhammadan  Law — 
limitation  for  suit  for  declaration  and  injunction — continuing  wrong  — 
Indian  Limitation  Act,  IX  of  1908,  section  23  and  article  120. 

Held,  that  the  occupation  of  a  balakhana  over  the  prayer  hall  of 
a  mosque  and  of  the  upper  storey  of  a  hujra  which  forms  part  of 
the  mosque  by  the  Mutwalli  as  a  private  residence  is  a  wrongful 
act  according  to  Muhammadan  Law  and  constitutes  a  valid  cause 
of  action  in  favour  of  the    worshippers. 

Held  also,  that  such  occupation  is  a  "  continuing  wrong  "  within 
the  meaning  of  section  23  of  the   Limitation  Act. 

53  P.  B.  1909.  distinguished. 

No.  31  P.  R.  1917. 

(2)  Appointment  of  sajjada  nashin. 
See  Muhammadan  Law  (3). 

No.  33  P.  R.  1917. 

(3)  Whether  tomb  of  a   saintly  ancestor  is  a — 
See  Muhammadan  Law  (7). 

No   107  P.  R.  1917. 
REGULATION  XVII  OF  1806. 

Validity  of  foreclosure  proceedings  on  a  mortgage,  in  which  provision 
for  conditional  sale  icas  with  mortgagee's  consent  cancelled  by  Deputy 
Commissioner,  the   latter's  action  being  ultra  vires. 

The  plaintiff  had  a  mortgage  by  way  of  conditional  sale  from 
defendants  At  mutation  the  Revenue  Officer  thinking  that  the 
clause  relating  to  conditional  sale  was  not  enforceable  asked  the 
plaintiff  whether  he  would  agree  to  its  erasure,  and  the  latter 
giving  his  consent,  the  Deputy  Commissioner  struck  out  the  clause. 
The  plaintiff  subsequently  came  to  know  that  this  action  of  the 
Deputy  Commissioner  was  ultra  vires,  as  the  mortgagor  was  not  a 
member  of  an  agricultural  tribe  and  in  1910  had  the  usual  notice 
of  foreclosure  issued,  and  upon  expiry  of  the  year  of  grace  brought 
the   present  action  for   possession  as  proprietor. 

Held,  that  as  the  deed  was  changed  with  the  consent  of  plaintiff 
and  was  at  the  time  no  longer  one  of  conditional  sale  the  provisions 
of  Regulation  XVII  of  1806  were  not  applicable  to  it  and  defendant 
was  justified  in  ignoring  the  notice  of  foreclosure  which  he  knew 
to  be   unwarranted  by  the  deed  as  it  then  existed. 

No,  46  P.R.  1917. 

RES  JUDICATA. 

Civil  Procedure  Code,  Act  To/ 1908,  section  11 — Minor — whether 
bound  by  a  previous  decision  in  a  suit  brought  by   his  guardian — neglect 
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RES  JUDICATA— concld. 

of  guardian — custom — succession — reversion  of  gifted  property  to  donor's 
family  ivhere  donee  left  a  daughter. 

One  N.,  on  28th  August  1883,  made  a  gift  of  the  land,  now  ia 
dispute,  to  four  sons  of  his  sister  who  all  died,  the  defendant  being 
the  daughter  of  one  of  them.  On  16th  March  1893  N.  had  a  son  born 
to  him.  In  1895  N.  died  and  on  25th  November  1895  this  son,  through 
his  mother  brought  a  suit  for  possession  of  the  land  ia  dispute  on 
the  ground  that  the  gift  was  invalid.  A  suit  previously  brought  by 
N.  himself  for  cancellation  of  the  gift  had  been  dismissed.  The  son's 
suit  was  also  dismissed  on  the  30th  March  1896  on  two  grounds,  viz., 
(1)  because  N.'s  previous  suit  had  been  dismissed  and  (2)  because  he 
was  an  after-born  son  and  had  therefore  no  locus  standi  to  contest 
the  gift.  No  appeal  was  filed  from  that  decree.  On  2ud  December 
1912  the  sen,  being  now  of  age,  brought  the  present  suit  on  the 
grounds  (1)  that  the  gift  was  invalid  and  (2)  that  all  the  donees 
having  died  without  male  issue  the  land  reverted  to  him, 

Held,  that  it  could  not  be  said  that  the  plaintiff's  mother  had  been 
guilty  of  negligence  in  not  appealing  from  the  decision  of  1896,  as  at 
the  time  the  status  of  an  after-born  son  to  challenge  an  alienation 
by  his  father  prior  to  his  birth  was  not  recognised,  vide  79  P.  R. 
1900  and  was  only  fully  declared  by  55  P.  R.  1903  (P.  B.)  and  that 
the  previous  decision  was  therefore  res  judicata. 

35  P.  R.  1898,  distinguished. 

Held  also,  that  where  neligence  ia  proved  the  previous  decision 
against  a  minor  does  not  operate  as  res  judica  ta. 

36  P.  W.  R.  1912  and  1 17  P.  L.  R.  1916,  approved. 

Held  further,  that  in  the  presence  of  a  daughter  of  the  donee 
gifted   property  does  not  revert  to  the  collaterals  of  the  donor. 

84  P.  R.  1909  and  68  P.  P.  1911,  referred  to. 

No.  103  P.  R.  1917. 

REVIEW. 

An  arbitrator  cannot  review  his  award. 

See  Arbitration  (5). 

N0.99P.B.  1917, 

REVISION. 

By  Chief  Court  from  interlocutory  orders — when  entertained . 

See  Civil  Procedure  Code,  1908  (12). 

No.  26  P.  R.  1917. 

REVISION  (CIVIL). 

(1)  Chief  Court  cannot  on  revision  side  consider  whether  action 
of  lower  Appellate  Court  was  reasonable  or  not,  in  refusing  certificate 
on  point  of  custom. 

See  Punjab  Tenancy  Act,  1887  (4). 

No.  6  P.  R,  1917. 
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(2)     Not  competent — where  a  second  appeal  lies. 
See  Punjab  Courts  (Amendment)  Acts,  1912. 

No.  95  P.  R.  1917. 
BIWAJ-IAM. 

(1)  Mere    entry   in — in  favour    of  succession   by  proprietors   of 
thula  does    not   give   them   a   preferential   right  to   a  sister's  son. 

See  Custom  (Alienation)  (4). 

No.  24  P.  R.  1917. 

(2)  '  Ludhiana  tahsil,  in  favour  of  sisters  and    their  sons,  does  not 
exclude  father*' s  sisters'   sons. 

See  Custom  (Succession)  (1). 

No.  28  P.  R  1917. 

(3)  Ludhiana    tahs'il,   validity  of   adoption  of  sister's  son  among 
Jats. 

See  Custom  (Adoption). 

No.  25  P.  R.  1917. 

(4)  Entry  in — in  favour  of   succession  of  daughter's  son,    Jhang 
District — must  be  rebutted  by  the  collaterals. 

See  Custom  (Succession)  (2). 

...  ...  ...  No.  45  P  R.  1917  (P.O.). 

(5)  In   favour     of    sister   in   succession     to   ancestral    property, 
Muzaffargarh  District,  to  exclusion  of  collaterals— not  followed. 

See  Custom  (Succession)  (4). 

No.  48  P.  R.  1917. 

(6)  Gujranwala— value   of  entries   in — when   opposed  to  general 
custom. 

See  Custom  (Succession)  (6). 

No.  84  P.  K.  1917. 

(7)  Tahsil  Multan — Bhaplas  — widow's   succession  to   life  estate 
in  presence  of  collaterals  in  fourth  degree. 

See  Custom  (Succession)  (7) 

No.  101  P.  R.  1917. 
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SECOND  APPEAL. 

(1)  Question  whether  adna  malik  is  entitled  to  share  in  shamilat  is 
one  of  law  and  not  of  custom,  where  it  is  the  first  time  that  the 
shamilat  is  partitioned. 

See  Shamilat  deh  (1). 

No.  2  P.  R.  1917. 

(2)  Whether  intention  of  parties  to  a  sale  to  include  shamilat  is 
one  of  fact  or  law. 

See  Shamilat  deh  (2). 

No.  3  P.  R.  1917. 

(3)  Chief  Court  has  no  jurisdiction  to  go  into  question  of  custom 
without  certificate 

See  Punjab  Tenancy  Act,  1887  (4). 

No.  6  P.  R,  1917. 

(4)  Acquiescence — conduct  of  plaintiffs  leading  adopted  son  to  believe 
that  his  status  has   been  recognised  by  them — estoppel. 

In  1900  one  G  ,  a  sonless  Jat,  executed  a  registered  will  bequeath- 
ing all  his  property  to  W.,  his  daughter's  son,  whom  he  described 
as  his  adopted  son.  In  1907  he  had  half  of  his  land  mutated  in 
W.'s  favour  by  way  of  gift.  In  1912  G.  died  and  W.  obtained 
mutation  of  the  other  half  of  the  land.  In  August  19 12  the  plaintiffs, 
collaterals  of  G.,  brought  the  present  suit  challenging  the  aliena- 
tions in  favour  of  W.  It  was  found  by  the  lower  Courts  that  the 
factum  of  the  adoption  was  established  and  that  plaintiffs  had  by 
their  conduct  acquiesced  in  it. 

Held,  that  the  question  of  acquiescence,  being  a  matter  of  legal 
inference  to  be  dratvn  from  the  facts  found,  could  be  taken  up  in 
second  appeal. 

I.  L.  E.  21  All.  496  (P.  0.),  referred  to. 

Held  also,  that  the  fact  that  the  plaintiffs  had  never  objected  to 
the  adoption  till  they  brought  the  present  suit,  but  on  the  contrary 
several  of  them  hud  on  various  occasions  expressly  recognised  W.  aa 
the  adopted  son  of  G.  and  other  circumstances,  justified  the  finding 
that  the  plaintiffs  had  acquiesced  in  the  adoption  and  having  thus 
led  W.  to  imagine  that  his  status  was  accepted  by  them  they  were 
now  estopped  from   challenging  the  validity  of  the  adoption. 

Held  further,  that  even  assuming  that  the  adoption  was  invalid  by 
custom  it  was  a  case  involving  the  status  of  a  person  and  those  who 
( liullenge  such  status  must  shew  that  they  have  not  by  their  own 
conduct  led  the  person  concerned  to  imagine  that  his  status  was 
accepted   by   them   and   that   in   this  respect  there  is  considerable 
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difference    between   cases   of  say    mortgage   and    the  like   and  cases 
of  alleged  adoptions,  legitimacy  of  children  and  validity  of  marriages . 

C  A.  No.  189-1  of  1913  (unpublished),  citing  Ameer  Ali  and  Wood- 
roffe's  Evidence  Act,  p.  773,  referred  to. 

No.  69  P.  R.  1917. 

(5)  Misreading  of  a  document. 

Held,  that  where  the  lower  Appellate  Court  has  completely  mis- 
read a  document  and  arrived  at  a  finding  of  fact  as  the  result  of 
such  misreading  a  second  appeal  is  competent  and  the  Chief  Court 
can  consider  the  correctness  of  such  finding  of  fact. 

68  P.  R.  1916,  distinguished. 

No.  73  P.  R.  1917. 

(6)  On  question  ivhether  there  was  sufficient  ground  for  extending 
period  of  limitation  in  lower  Appellate  Court — Indian  Limitation  Act,  IX 
of  1908,  section  5. 

Held,  that  where  the  Judge  of  the  lower  Appellate  Court  has  not 
brought  his  mind  to  bear  on  the  question  whether  there  was  sufficient 
cause  for  extending  the  period  for  presenting  an  appeal  in  his  Court, 
the  question  can  be  considered  in  second  appeal  to  the  Chief  Court. 

88  P.P.  1916,  distinguished. 

Held  also,  that  the  question  whether  or  not  there  was  sufficient 
cause  depends  upon  the  particular  facts  and  circumstances  of  each 
case  and  that  in  this  case  sufficient  cause  had  been  shewn. 

37  Indian  Cases  503,  distinguished. 

No.  77  P,  R.  1917. 

(7)  Erroneous  finding  of  fact  based  on  evidence. 

Held,  that  where  the  lower  Appellate  Court  in  a  pre-emption  case 
has  found  that  Rs.  1 ,700  out  of  the  sale  price  was  fictitious  and  there 
is  evidence  on  the  record  connected  with  this  matter  and  the  lower 
Appellate  Court  has  considered  it,  then  the  finding,  however  errone- 
ous, cannot  be  challenged  in  second  appeal. 

I.  L.  B.  18  Cal.  23  (P.  C),  referred  to. 

I.  L.  B  41  Cal.  972  (P.  C),  distinguished. 

No.  89  P.  R.  1917. 

(8)     On  point  of  custom— without  certificate. 
See  Punjab  Courts  Act,  1914  (3). 

No.  100  P.  R.  1917. 
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(9)  Substantial  error  or  defect  in  procedure  —  where  lower  Appellate 
Court  orerloks  the  rule  that  in  a  Court  of  Appeal  the  onus  is  on  tlie 
appellant  to  shew  that  the  decision  of  the  lower  Court  is  wrong. 

Held,  that  when  a  person  has  obtained  a  decree  in  his  favour  the 
07ms  is  on  the  appellant  in  a  Court  of  Appeal  to  shew  that  the  decision 
is  wrong. 

I.  L   R.  29  Cal.  187  (P.  C.)  and  143  P.  IF.  B.  1913,  referred  to. 

Held  also,  that  where  the  lower  Appellate  Court  ignored  this  rule 
and  placed  the  onus  wrongly  on  the  respondent,  it  committed  a  sub- 
stantial error  or  defect  in  procedure  and  a  second  appeal  was 
competent. 

I  L.  Ji.  43  Cal  1104  (P.  C.)  and  26  Indian  Cases  899,  distinguished. 

No.  106  P.  R.  1917. 

SET  OFF. 

Whether  Court's  order  disposing  of  defendant's  claim  to  a  set  off  is 
appealable. 

See  Civil  Procedure  Code,  1G08  (2). 

No.  62  P.  R.  1917. 

SBAMILAT  DEB. 

(1)  Fights  of  adna  maliks  to  share  in — Mauza  Patti  Allanwala— 
Tahsil  Jhang — whether  question  of  adna  malik's  rights  is  one  of  custom 
or  of  law — whether  entry  in  Wajib-ul-arz  confers  a  right  to  all  khewat- 
dars — the  position  of  hathrakhidar,  tarraddadkar  and  taluqdar,  ex- 
plained. 

Eeld,  that  in  the  Jhang  District  the  adna  vialik  may  be  said  to  be 
the  present  equivalent  of  the  hathrakhidar  or  tarraddadkar  or  he  may 
be  a  proprietor  as  created  by  Dewan  Sawan  Mai. 

Held  also,  that,  as  Dewan  Sawan  Mai  recognised  no  rights  in  land 
that  was  not  being  actually  cultivated,  proprietorship  acquired 
through  him  could  only  refer  to  the  actual  holding  then  under  cultiva- 
tion and  not  to  waste  lands  such  as  shamilat. 

33  P.  P-  1903  and  the  case  of  Mehar  Inayatv.  Sukhu,  etc.,  decided 
by  Mr.  Gore  Ousley,  Financial  Commissioner,  on  3 1st  August  1877 
(unpublished),  referred  to— Als  >  Douie's  Punjab  S  ttlsment  Manual, 
revised  edition,  1909,  pages  72 — 84  and  Steadmau's  Report  on  the 
Jhang  District,  pn^e  65,  paragraph  83. 

Tlehl  further,  thai,  as  rights  in  shamilat  are  not  accessory  to  land 
separately  held  in  a  village,  the  predecessors  in  title  of  the  defendants 
only  acquired  the  proprietar?  rights  as  adna  maliks  in  the  lands  they 
actually  cultivated  whether  thej  got  possession  of  these  Lands  with 
the  permission  of  the  original  owners  or  under  a  grant  from  Dewan 
Sawan  Mai,  and   the   defendants    were  accordingly    not  entitled  to  a 
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share  in    the   shamilat   deh  which   belonged   exclusively   to   the   ala 
maliks. 

113  P.  B.  1901,  75  P.  W.  E.  1910  and  3  P.  R.  1917,  referred  to. 

.HeM  afao,  that  as  this  was  the  first  time  that  the  shamilat  in  this 
village  had  been  partitioned,  the  question  of  the  rights  of  ala  and 
adna  maliks  inter  se  was  one  of  law  and  not  of  custom. 

Held  lastly,  that  the  entry  in  the  Wajib-ul-arz  of  the  village  to  the 
effect  that  partition  of  shamilat  deh  shall  be  hasab  rasad  kheivat,  etc., 
merely  laid  down  a  basis  or  mode  of  partition  and  created  or  gave  no 
right  to  shars  to  any  person. 

75  P.  W.  R   1910,  referred  to. 

...  ...  ...  ...  No.  2  P.  R.  1917, 

(2)  Sale  of  land — whether  it  includes  shamilat — onus  probandi — 
second  appeal — whether  intention  of  parties  to  include  shamilat  or  not  is 
a  question  of  fact  or  of  laiv — Indian  Evidence  Act,  section  3,  illustra- 
tion (d). 

Held,  that  where  no  sale-deed  is  forthcoming  the  onus  probandi  that 
the  sale  included  the  shamilat  appertaining  to  the  land,  lies  on  the 
person  asserting  it. 

113  P.  B.  1901  and  75  P.  W.  B.  1910,  referred  to. 

10  P.  B.  1894,  dissented  from. 

Held  also,  that  the  question  whether  the  parties  intended  the  sale 
to  include  shamilat  in  the  present  case  or  not  was  one  of  fact  and  not 
of  law  and  did  not  therefore  furnish  any  ground  for  a   second  appeal. 

I.  L.  B.  36  Mad.  453  and  102  P.  B.  1916,  referred  to;  also  Indian 
Evidence  Act,  section  3,  illustration  (d). 

57  P.  B.  1915,  distinguished. 

No.  3  P.  R.  1917. 

SHARE-HOLDER. 

In  company,  cannot  after  liquidation  has  been  ordered,  bring  a  suit 
to  determine  whether  he  is  legally  a  share-holder  or  not. 

See  Indian  Companies  Act,  1913  (2).  ^ 

No.  13  P.  R.  1917. 

SISTER. 

Succession  of — to  ancestral  property — Jats,  Muzaffargarh  District- 
in  presence  of  near  collaterals. 

See  Custom  {Succession)  (4). 

No.  48  P.  R.  1917. 
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SISTER'S  SON. 

(1)  Has  preferential  light  to  proprietors  of  thula  in  succession  to 
property. 

See  Custom  (Alienation)  (4). 

No.  24  PR.  1017. 

(2)  Preferential  heir  to  village  proprietary  body — Rajputs, 
Ludhiaua. 

See  Custom  (Succession)  (1). 

No.  28  P.  R.  1917. 

(3)  Adoption  of — among  Jats  of  Ludhiaua,   valid. 

See  Custom  (Adoption)- 

No.  29  P.  R.  1917. 
SOLDIERS. 

Right  of — to  have  decree  passed  against  them  while  serving  under 
war  conditions  set   aside. 

See  Indian  Soldiers  (Litigation)  Act,  1915. 

No.  94  P.  R.  1917. 

SPECIFIC  RELIEF  ACT,  1877. 

(1)  Section  21. 

A  suit  for  recovery  of  amount  awarded  to  plaintiff  under  award 
of  arbitrators  is  maintainable. 

See  Arbitration  (2). 

No.  12  P.  R.  1917. 

(2)  Section  42. 

Declaratory  suit  by  person  in  partial  possession  of  the  property  in  suit 
— Joint  possession. 

Plaintiff  sued  for  a  declaration  in  regard  to  two  houses  aud  the  site 
appurtenant  thereto.  It  appeared  that  plaiutiff  or  his  mother  built 
one  or  two  rooms  on  a  portion  of  the  land  in  dispute,  that  plaintiff 
lived  in  a  portion  of  one  of  the  houses  iu  dispute  aud  that  the  land 
attached  to  it  was  in  possession  of  both  parties. 

Held,  that  plaintiff  being  in  possession  of  part  of  the  property  in 
dispute  could  maintain  a  suit  for  a  declaration  under  section  4"2  of 
the  Specific  Relief  Act,  and  that  joint  possession  was  also  sufficient 
for  the  purpose. 

/.  L.  R.  15  Mad  307  and  100  P.  R.  1913,  referred  to, 

But  held  aho,  that  if  any  portion  of  the  property  is  separable  from 

the  rest  anil  plaintiff  has  no  sort  uf  possession  over  that  portion  then 
he  cannot  maintain  a  suit  for  a  mure  declaration  iu  regard  to  thai 
poition. 

No.  27  P.  R.  1917. 
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STEPSON. 

Is  not  heir  to  property  of  his  stepmother. 
See  Muhammadan  Law  (4). 

No.  60  P.  R.  1917. 


TALUQDARS. 

Position  of — explained. 

See  Shamilat  deh  (1). 

No.  2  P.  R.  1917. 

TABKBANS. 

Of  Mavza  Bhangi,  Attook  District — cannot  by  oustom  alienate 
mukarraridari  rights  without  necessity. 

See  Custom  {Alienation)  (6). 

No.  56  P.  R.  1917. 

TARRADDADKAR. 

Position  of — explained. 
See  Shamilat  deh  (1). 

No.  2  P.  R.  1917. 
TRANSFER  OP  PROPERTY  ACT,  1882. 

Section  119. 

Warranty  of  title — tohether  abrogated  by  a  certain  clause  in  contract—' 
suit  for  eguivalent  portion  of  land  given  in  exchange — tohether  maintain- 
able- 

Held,  that  the  principle  laid  down  in  section  119  of  the  Transfer  of 
Property  Act  is  applicable  to  contracts  of  exchange  in  the  Punjab  and 
that  consequently  there  is  an  implied  warranty  of  title  and  that  a 
clause  in  the  contract  saying  that  neither  party  has  "  after  to-day  any 
claim  against  the  other  contrary  to  the  exchange ;  whatever  pro- 
prietary rights  each  had  in  his  own  land  will  be  owned  by  the  other 
party  "  did  not  abrogate  this  warranty  of  title. 

Held  however,  that  the  plaintiff  was  only  entitled  at  his  option  to 
sue  for  the  return  of  the  thing  transferred  by  him  or  compensation, 
and  he  could  not  claim  to  recover  an  equivalent  portion  of  the  land 
he  gave. 

9  Mad.  L.  J.  137,  referred  to. 

No.  61  P.  R.  1917. 
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VILLAGE  CESS. 

Amount  due  to  village  water-carrier  by   biswadars    under  Wajib-ul- 
nrz  for  serviced  rendered  is  not  a  village  cess. 

See  Jurisdiction  (Civil  or  Revenue)  (4). 

No.  74  P.  E.  1917. 

w 

WAJIB-VL-ABZ. 

(1)  Entry  in — as  to  bow  shamilat  is  to   be  partitioned   confers  no 
rigbt  to  sbare  to  any  person. 

See  Shamilat  deh  (1). 

No.  2  P.  R.  1917. 

(2)  Entry  in — re  succession  to  occupancy  rigbts  opposed   to  statu- 
tory rules  of  succession  mu  t  be  unmistakable. 

See  Punjab  Tenancy  Act,  1887  (5). 

No.  19  P.  R.  1917. 

(3)  Ex-par te  entry  in — regarding   loss  of  occupancy  tenant  rights 
on  Bubraersion — of  little  value. 


No.  87  P.  R.  1917. 


WAQF. 


No.  83  P.  R.  1917. 


See  Custom  (Alluvion  and  Dilution). 


(1)  Proof  of  dedication. 
See  Muhammadan  Latv  (3). 

(2)  How  constituted. 

See  Indian  Limitation  Act,  1908  (8). 

No,  92  P.  R.  1917. 

(3)  Whether  the   tomb  of   a    saintly  ancestor  is   waqf  or  personal 
property. 

See  Mtihammadan  Law  (7). 

No.  107  P.  R.  1917. 

WARRANTY  OF  TITLE. 

Principle  of — applicable — in  Punjab. 

See  Transfer  of  Property  Act,  1882. 

No.  61  P.  R.  1917. 
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WIDOW. 

(1)     Of  occupancy   tenant   alienating    the    holding— does  not  give 
landlord  a  claim  to  possession  during  widow's  lifetime. 

See  Punjab  Tenancy  Act,  1887  (3). 

No.  44  P.  R.  1917. 

(*2)     Estate  of — after    death  of  posthumous  son — whether  forfeited 
by  remarriage. 

See  Custom  {Widow's  Estate). 

No.  75  P.  R.  1917. 

WIliK  J  ATS. 

Succession    by    daughter   to    self-acquired   property  in  presence  of 
collaterals. 

See  Custom  (Succession)  (6). 

No.  84P.  R.  1917. 

WITNESS. 

No    civil    action    competent    against    a    witness    for    giving    false 
evidence. 

See  Malicious  Prosecution. 

No.  32  P.  R.  1917. 

WOMAN. 

Pardatuishin — entering    into     an    agi'eement    without    independent 
advice — onus  on  other  side  that  there  was  no  undue  influence. 

See  Pardanashin  Lady. 

No.  90  P.  R.  1917. 

Y 

YAKMABBI. 

Custom  of  — Awans  of  Mianwali. 

See  Civil  Procedure  Code,  1908  (II). 

No.  66  P.  R.  1917. 
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ABSCONDER. 

(  I)     Proclamation — necessity  of  proper  publication. 
See  Criminal  Procedure  Code,  1898  (2). 

No.  6  P.  R.  (Cr.)  1917. 

(2)  Accused  under  trial,   who  has  absconded,  cannot  be    convicted 
in  his  absence. 

See  Criminal  Procedure  Code,  1898  (12). 

No.  36P.R.  (Or.)  191? 

(3)  Application  for  restoration  of  attached  property — when  admis- 
sible— revision-il  powers  of  Chief  Court. 

See  Criminal  Procedure  Code,  1898  (3). 

No.  39  P.  R.  (Cr)1917. 

ACCOMPLICE. 

(1)  Value  of  evidence  of — corroboration. 

See  Indian  Evidence  Act,  1872  (2), 

No,  2  P.  R.  (Or.)  1917. 

(2)  Value  of  evidence  of  bribe-giver  and  person  in  whose  presence 
bribe  was  given. 

See  Indian  Penal  Code,  1860  (2). 

...     •    No.  9  P.  R  (Or.)  1917. 

ACQUITTAL. 

(1)  Appeal   bv    Government  against   acquittal— when  admissible. 

See  Indian  Penal  Code,  1860  (6). 

No.  25  P.  R.  (Cr.)1917. 

(2)  Appeal  by  Government  against — when  admissible. 

See  Appeal  {Criminal)  (4). 

...      No.  43  P.  R.  (Or.)  1917. 
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ACTS. 

XIII  of  1859— See  Workman  a  Liability  Act,  1-59. 

XLYof  1860 -See  Indian  Penal  Cude. 

Iof\S7-2—See  Indian  Evidence  Act,  1872. 

I  of  1878— See  Opium  Act,  1878. 

VI  of  1882 —  See  Indian  Companies  Act,  1882. 

V  of  189S— See  Criminal  Procedure  Code,  1898. 

V  of  1908— See  Oivil  Procedure  Code,  1W8. 
Ill  of  1911— See  Punjab  Municipal  Act,  1911. 
VII of  1913— See  Indian  Companies  Art.  1913. 
Jo/  1914  — See  Ptmyab  Excise  Act,  1914. 

17  o/  1915— See  Defence  of  India  Act,  1915. 

APPEAL  (CRIMINAL*. 

(1)     Is  competent  under  section  408,  Criminal    Procedure    Code, 
from  a  conviction  without  a  sentence. 

See  Criminal  Procedure  Code,  1838  (19). 

No.  20  P.  R.  (Or.)  1017 

(2)     Accused's  Pleader's  right  of  reply  to  Public  Prosecutor  in  — 

See  Criminal  Procedure  Code,    1898  (20). 

No.  21  P.R.  (Cr.)  1917. 

(")     By  Government  from  acquittal — when  admissible. 

See  Indian  Penal  Code,  1860  (6). 

...      No.  25  P.R.  vCr)  1917. 

(1)     By  Government  against  an  acquittal — when  admissible. 

Held,  that  the  law  gives  Government  the  right  to  appeal  against 
any  acquittal  and  that  right  cannot  be  taken  away  by  the  Court  any 
more  than  the  right  to  appeal  against  a  conviction  can  be  taken  away 
from  any  private  person. 

I.  L  U.  17  Cat.  485  and  other  rulings  cited  with  approval  in  7 
p.  a.  [Cr  ■  19    L  referred  to. 

10  P.  R   {Cr  )    1897,  dissented  from. 

No.  43  P.R.  (Cr.)  1917. 

c 

CARTMAN. 

Not  a  labourer  to  whom  provisions  of  Act  XIII  of  1S59  apply. 
See  Workmen  s  Liability  Act,  1859  (1). 

No.  33  P.R, (Cr.)  1917. 
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CHAUKIDAR. 

Of  a  village — in  Punjab — not  a  Police  Officer. 

See  Indian  Evidence  Act,  1872  (I). 

No.  42  P.  R.(Cr,)  19i7. 

CIRCUMSTANTIAL  EVIDENCE. 

In  murder  case — proper  method  of  dealing  with  it  by  the  jury— pri- 
soner entitled  to  benefit  of  doubt. 

Held,  that  a  jury  in  dealing  with  a  murder  case,  where  there  is  no 
direct  evidence  but  only  what  is  called  circumstantial  evidence,  has  a 
two-fold  task,  it  must  first  decide  what  portion  of  the  cii  cumstantial 
evidence  has  been  established  and  then  ask  itself  whether  this  is 
sufficient  proof,  i.  e.  whether  the  facts  proved  exclude  the  possibility 
that  the  deed  was  done  by  some  other  person.  It  would  uot  be 
proper  to  convict  accused  merely  because  the  jury  thinks  the  accused's 
guilt  probable. 

Held  also,  that  if  the  jury  has  doubts  it  should  let  the  prisoner 
have  the  benefit. 

No.  7  P.  B.  (Or.)  1917 

CIVIL  PROCEDURE  CODE,  1908. 

OltDEK  10,  RULE   I  AND  ORDER  18,  KULE  15. 

Civil  Court  has  power  to  examine  parties  to  suit  on  oath  though  it 
is  not  bound  to  do  so — such  statement  must  be  read  out  or  there  can 
be  no  conviction  under  section  19o,    Penal  Code. 

See  Indian  Penal  Code,  1860  (3). 

...      No.  12  P.  R.  (Or.)  1917. 

COMPENSATION. 

Order  for — made  immediately  after  order  acquitting  the  accused, 
whether  valid. 

See  Criminal  trocedure  Code,  1898  (17). 

..   *  ...  ...      No.  31  P.  R.  (Or.)  1917 

COMPANIES  ACT 

See  Indian  Companies  Act. 
CONFESSION. 

(1)  Retracted — whether  sufficiently  corroborated  by  evidence  of 
witnesses  recordeJ  by  Committing  Magistrate  and  transferred,  to 
Sessions  fiie. 

Sec  Criminal  Procedure  Code,  1898  (18). 

...     No.  37  P.  R.  (Or.)  1917. 
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(-)     To  a  chaukidar,  not  inadmissible  in  Punjab  as  made  to  a  police 
officer. 


No  42  P.  R.  (Or.)  1917. 


No.  24  P.  R.  (Or.)  1917. 


See  Indian  Evidence  Ac',  1872  (1). 

CONSPIRACY. 

To  murder  -offence  where  triable. 

See  Criminal  Procedure  Code,  1898  (7). 

CRIMINAL  PROCEDURE  CODE,  1898. 

( 1)  Section  35. 

Separate  concid  tons  for  several  distinct  offences — whether  separate  sen- 
tences shuld  be  passed. 

Held,  that  if  an  necuaed  is  convicted  of  two  or  more  distinct  offeuces 
in  the  same  case  there  should  be  a  separate  sentence  passed  for  each 
offence — vide  section  35  of  the  Code  of  Criminal  Procedure. 

Diveisitv  of  judicial  opinion  in  regard  to  the  explanation  to  section 
35,  pointed  out. 

I.  L  R.  23  Bom.  706  (F.  B  )  and  I.  L.  B.  10  All.  58  and  146, 
referred  to. 

...      No.  46  PR.  (Or.)  1917. 

(2)  Sections  87  and  89. 

Proclamation  of  person  absconding— attachment  of  his  property  —  res- 
toration of  property  attached. 

Held,  that  the  most  important  part  of  the  publication  procedure 
laid  down  in  section  87  of  the  Code  of  Criminal  Procedure  is  the 
publishing  of  the  proclamation  in  the  village  not  less  than  HO  days 
prior  to  date  fixed  for  absconder's  appearance,  a)id  that  the  statement 
in  writing  referred  to  in  sub-sect  on  (3)  should  be  regularly  made  by 
the  Court. 

/.  /,.  U    19  Mad.  3,  referred  to. 

Held  also,  that  a  defect  in  the  procedure  would  however  probably 
be  cured  by  section  537  of  the  Code. 

I.  L    B.  19  Mad.  3,  differed  from  in  this  respect. 

Ilrhl  further,  that  if  the  attachment  really  was  invalid,  no  applica- 
tion for  restoration  would  He  at  all  under  section  89  of  the  Code— 
an  application  under  thai  section  being  only  competent  if  the  attach- 
ment was  valid  and  if  made  within  two  years  from  date  of  attachment. 

1    I.  It.  22  All   216  and  1!)  Indian  Cases  333,  referred  to 

No   6  P.  R.  (Or.)  1917. 
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(3)  Section  89. 

Absconder  —  application  for  restoration  of  attached  property — grounds 
for — revisional  poicer  of  Chief  Court. 

Held,  that  section  S9  of  the  Code  of  Criminal  Procedure  applies  to  a 
case  where  the  validity  of  the  attachment  proceedings  is  challenged 
and  it  is  open  to  a  person  to  prove  :  (1)  that  he  was  not  absconding, 
(2)  that  there  was  no  publication  at  all  or  that  the  proclamation  was 
defective,  e.  g  ,  that  it    specified  no  date  for  his  appearance. 

40  P.  W.  B.  (Cr.)  1916,  not  approved. 

Held  also,  that  it  cannot  be  said  that  a  person  aggrieved  by  an 
illegal  attachment  has  no  remedy  but  by  a  Civil  suit,  for  the  Chief 
Court  has  i-evisional  powers  which  it  would  employ  to  annul  such  an 
attachment. 

I.  L.  R,  22  All.  216,  I.  L  R.  27  All.  572,  I.  L.  R.  19  Mad.  3  and  14 
Bom.  L.  R.   163,  distinguished. 

Held,  however,  that  in  this  case  section  89  did  not  apply  as  petition- 
ers failed  to  prove  the  first  essential:  vis ,  that  they  did  not  abscond, 
though  if  there  had  been  no  publication  of  the  pi'oclamation  at  all 
the  Court  wonld  have  interfered  by  virtue  of  its  revisional  powers, 
as  the  attached  property  does  not  become  at  the  disposal  of  Govern- 
ment till  the  period  mentioned  in  the  proclamation  has  lapsed. 

Held  further,  that  where  the  proclamation  was  made  and  read  and 
published  in  the  places  where  the  absconders  were  most  likely  to  hear 
of  them  and  the  only  flaw  was  that  a  copy  was  not  affixed  to  the 
Court  house,  this  flaw  would  be  cured  by  section  537  of  the  Code,  the 
petitioners  not  having  b»en  in  any  way  prejudiced  thereby. 

...      No.  39  P.  R.  (Or.)  1917. 

(4)  Sections  107  and  118. 

Security  to  keep  the  peace — necessity  of  pruof— mere  statement  of  accused 
(hat  he  is  willing  to  give  security  not  sufficient. 

Held,  that  the  mere  statement  by  accused  that  he  is  willing  to  give 
security  is  not  sufficient  to  justify  an  order  against  him  under  section 
107  of  the  Code  of  Criminal  Procedure  and  such  statement  is  not 
the  kind  of  proof  required  by  section  1  18  as  condition  precedent  to 
the  taking  of  security. 

...     No.  27  P.  R.^Cr.)1917. 

(5)  Sections  133  and  137. 

Magistrate  should  proceed  as  in  a  summons  case. 

The  Magistrate  in  the  course  of  an  inspection  of  the  spot  noticed 
that  accused  had  erected  a  thara  which  took  up  part  of  an  open  space 
in  the  village  and  after  getting  the  Girdawar  Kanuugo  to  write  out  a 
report  issued  a  provisional  order  under  section  133  of  the  Code  of 
Criminal    Procedure  for    the    removal    of  the    thara  and  called  upon 
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accused  to  >how  cause  why  the  order  should  not  he  made  absolute. 
Accused  then  put  iu  :i  written  statement  to  the  effect  that  no  obstruc- 
tion to  the  thoroughfare  ha  !  been  caused  and  afterwards  produced  a 
number  of  witnesses  who  gave  evidence  to  the  same  effect.  The 
Magistrate  without  recording  any  evidence  for  the  prosecution  made 
the  ox-der  absolute  under  section  137  (3)  of    the  ('ode. 

Held,  that  the  Magistrate  should  have  proceeded  as  in  a   summons 
case  and  the  ord<  d  was  consequently  illegal. 

1.  L.  E.  11  Bom.  375,  /  L.  B.  24  Oal.  395,  I.  L.  E.  31    All.   453   and 
147  P.  L.  R  1901,  referred  to- 


No.  32  P.  R.   Cr.)  1917. 


(o)    Section  145. 


Proper  procedure  under,  and  scope  of,  section  explained — power  of  revi- 
sion by  Chief  Court. 

Held  that  section  145  of  the  Code  of  Criminal  Procedure  does  not 
provide  for  ejecting  the  party  wrongfully  in  possession  and  for  put- 
ting in  the  party  declared  to  be  entitled  to  possession  nor  for  the 
decision  of  any  dispute  as  to  standing  crops. 

7  Cal.  L.  J.  309,  referred  to. 

Held  also,  that  the  Chief  Court  can  interfere  on  revision  where  the 
proceedings  are  irregular  and  the  Magistrate  has  acted  without 
jurisdiction. 

37  Indian  Cases  308  and  1.  L.  E.  31  ML  150,  not  followed. 

...      No.  40  P.  R.  (Cr.)  1917. 

(7)     Sections  180  and  185. 

nspiracy  to  murder  a  buy,  entered  into  in  the  Montgomery  district,  in 
pursuance  of  which  the  boy  was  thrown  down  a  khud  in  the  neighbour- 
hood of  Harduur — where  triable—power  f  Chief  Court  to  decide  which 
of  two  Courts  in  different  Provinces  having  jurisdiction  should  try  the 
case — on  ground  of  convenience. 

Held,  that  a  case  in  which  the  accused,  residents  of  the  Montgom- 
ery district,  are  charged  with  having  conspired  together  iu  that 
district  to  murder  a  boy,  in  pursuance  of  which  conspiracy  one  S.  H. 
had  thiown  the  boy  down  a  khud  in  the  neighbourhood  of  Hardwar, 
is  triable  in  the  Montgomery  district  as  well  as  in  the  district  of 
Roorkee  iu  the  United  Provinces,  vide  section  SO  of  the  Code  of 
Criminal  Procedure. 

Held  also,  that  under  section  ISo  of  the  Code  the  Chief  Court  has 
power  to  decide  by  which  of  the  two  Courts  having  jurisdiction  the 
offence  shall  be  inquired  into  or  tried  and  may  base  its  decision  solely 
ou  the  ground  of  public  convenience. 
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2    Indian   Cases   361    {Burma),    and   20   Indian   Cases   222   (Oal.), 
followed. 

14  P.  R.  (Or.)  1889,  referred  to- 

I.  L-  h'.  41  Cal.  305,  disapproved 


No.  24  P.  R.  fCr.)  1917. 


(8)     Sections  195  and  476. 


Whether  sanction  is  necessary  lohere  offence  was  committed  durinq 
police  inquiry  before  proceedings  in  Court — also  whether  pp r sons  not 
named  in  the  sanction  can  be  tried  along  with  those  named. 

The  Additional  Sessions  Judge  of  Lahore  acting  under  section  476, 
Criminal  Procedure  Code,  directed  the  prosecution  of  one  G.  R  ,  but 
not  of  the  present  petitioner,  for  an  offence  under  section  466,  Penal 
Code.  The  District  Magistrate  theroon  directed  the  police  to  make  an 
inquiry  into  the  allegations  and  prepare  the  case  for  trial.  The  police 
reported  that  A  S.,  the  present  petitioner,  had  instigated  the  offence 
committed  by  G.  R.,  such  iustigation  having  taken  place  during  the 
police  inquiries  into  the  circumstances  which  led  to  the  murder  of  one 
S.  and  before  any  proceedings  in  any  Court  had  taken  place,  and  having 
for  its  object  the  preparation  of  an  alibi  for  one  B  The  District 
Magistrate  thereon  directed  that  the  petitioner  be  tried  jointly  with 
G.  K.,  on  charges  under  sections  19.3  and     193/109  of  the  Penal  Code. 

Held  that,  as  the  alleged  offence  of  petitioner  was  committed  dur- 
ing police  inquiry  and  before  any  proceedings  had  taken  place  in 
any  Court,  sanction  under  section  »95,  Criminal  Procedure  Code,  was 
not  required. 

I.  L.  R.  26  Cal.  786  and  3  Cal.  W.  N.  33,  followed. 

4  Bom.  L  R.  268  and  27  All.   W.  N.  288,  referred  to. 

14  Bom-  L.  R.  362,  distinguished. 

Held  also,  that  section  195  of  the  Code  operates  as  a  bar  to  the 
trial  of  certain  offences  and  the  test  of  the  necessity  for  the  grant  of 
sanction  is  the  character  of  the  offence  and  not  of  the  offender  ;  once 
the  bar  imposed  by  the  section  to  the  trial  of  an  offence  has  been 
removed  the  Magistrate  before  whom  the  trial  takes  place  is  not 
barred  from  issuing  process  against,  and  trying,  persons  who  have 
not  been  specifically  named  in  such  sanction  or  in  an  order  under 
section  476,  as  the  case  may  be. 

...     No,  34  P.  R.  (Cr.)  1917, 

(9)     Section  195  (b). 

False  charge  to  Police,  when  "sanction  or  complaint  by  Court  is 
necessary-  whether  complaint  by  Public  Prosecutor  is  equivalent  to 
complaint  by  Court. 

See  Indian  Penal  Code,  1860,  (4). 

...       No.  19  P.  R  (Cr.)1917. 
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(10)  Sections  195  {c)  and  476. 

Sanction  to  prosecute  a  witness  for  ojiences  under  sections  463  ans?  471 
of  the  Penal  Code — whether  necessary,  and  whether  Court  can  proceed 
under  section  476,  Civil  Procedure  Code,  suo  motn. 

Held,  that  under  section  195  (1)  (c),  Criminal  Procedure  Code, 
sanction  to  prosecute  for  offences  under  sections  463  and  471,  Penal 
Code,  is  necessary  only  when  such  offence  has  been  committed  by  a 
party  to  a  proceeding  and  that  in  case  of  a  witness  committing  the 
said  offence  no  sanction  is  required. 

Held  also,  that  in  section  476,  Criminal  Procedure  Code,  the  words 
"  any  offence  referred  to  in  section  195"  should  be  l'ead  to  mean  the 
offence  covered  by  the  sections  of  the  Penal  Code  mentioned  in  section 
195  and  committed  under  the  qualifying  circumstances  described  in 
that  section. 

I.L.  E.  J 5  Had.  224,  /.  L.  R.  37  Cat  250  and  12  P.  R,  (CV-)  1005, 
pp.  24  and  25,  followed. 

I.  L   R.  18  Bom.  581,  not  followed. 

...      No.  10  P.  R   (Cr)  1917. 

(11)  Section  195  (7). 

Sanction  for  prosecution  granted  for  first  time  by  a  District  Magis- 
trate when  hearing  a  criminal  appeal — power  of  Sessions  Court  to  deal 
with  the  order  of  sanction. 

Beld,  following  Criminal  Revision  No.  1537  of  1P06  that  an  appeal 
against  a  sanction  for  prosecution  granted  for  the  first  time  by  a 
District  Magistrate  in  deciding  a  criminal  appeal  lies  to  the  Sessions 
Court  under  section  195  (7)  of  the  Code  of  Criminal  Procedure. 

56  P.  R.  (Cr.)  1905,  differed  from  in  this  respect, 

...      No.  11  PR.  (Or.)  1917. 

(12)  Sections  205  and  512. 

Accused  absconder — whether  Court  can  proceed  to  judgment  against 
him  hi  his  absence. 

Accused,  Sardar,  was  tried  for  an  offence  under  section  498  of  the 
Penal  Code  and  after  the  charge  was  framed  against  him  he  abscond- 
ed. He  consequently  gave  no  defence  but  was  convicted  and  sentenced 
in  his  absence.  The  proceedings  were  forwarded  by  the  Sessions  Judge 
to  the  Chief  Court  for  orders. 

Held,  that  as  in  the  first  instance  a  warrant  was  issued  for  the 
arrest  of  Sardar,  accu-ed,  the  Magistrate  could  not  under  section  205, 
Criminal  Procedure  Code,  dispense  with  his  attendance,  and  the  whole 
trial  had  therefore  to  take  place  in  the  presence  of  Sardar  and  as  the 
latter  absconded  after  charge  and  his  defence  was  consequently  iot 
heard  the  conviction  must  be  set  aside. 

...       No.  36  P  R.  (Or.)  1917 


INDEX  OF  CRIMINAL  CASES  REPORTED  IN  THIS  VOLUME.  ix 


CRIMINAL  PROCEDURE  CODE,  1898— contd. 

(13)  Sections  207,  2t4  and  347. 

Where  Magistrate  is  justified  to  commit  a  case  to  the  Sessions  Court 
which  could  have  been  adequately  dealt  ivith  by  himself. 

A  Magistrate,  1st  Class,  committed  a  case  under  section  1-17,  Penal 
Code,  to  the  Sessions  Court  for  the  reason,  that  in  respect  of  the  same 
transaction  the  accused  on  the  other  side  had  been  committed  to  that 
Court  under  sections  304,  325,  148  and  149,  Penal  Code  and  the  cases 
should  be  heard  by  the  same  tribunal. 

Held,  that  a  commitment  of  a  case  which  could  adequately  be  dealt 
with  by  the  Magistrate  is,  in  the  total  absence  of  any  cause  for  com- 
mitment, illegal,  but  that  where  there  is  any  good  cause  why  the  case 
should  be  tried  by  the  Court  of  Sessions  the  commitment  should  be 
made  and  that  such  cause  is  not  always  limited  to  incompetency  of 
the  Magistrate  to  try  the  case  or  to  pass  an  adequate  sentence 
notwithstanding  the  provisions  of  section  254  of  the  Code  of  Criminal 
Procedure. 

(1886)  6  All  W.  N.  256,  referred  to. 

I.  L.  B.  24  Col.  429,  4  Bom.  L.  B,  85,  (1905)  26  All,  W.  N.  28  and  6 
All.  L.  J.  989,  not  followed. 

Held  also,  that  in  the  present  case  there  was  good  reason  for  the 
commitment. 

...       No.  13  P.  R.  (Or)  1917. 

(14)  Sections  221  (7),  535  and  537. 

Omission  to  enter  previous  conviction  in  charge-sheet — whether 
enhanced  punishment  admissible. 

See  Indian  Penal  Code,  (10)> 

No.  29  P,  R.  (Cr.)  1917. 

(15)     Sections  234  and  239. 

Joint  trial  of  several  accused  /or  several  offences — same  transaction. 
Five   persons  were  convicted  in  a  joint  trial  of  the  following   offen- 
ces, viz.  : — 

Accused  1 — 

(1)  of  forgery  of   railway  receipts   on  I7fch  December  1915  under 
section  467,  Indian  Penal  Code  ; 

(2)  of  counterfeiting  seals  at  Lahore  on  or  about  15th  October 
1915  under  section  472  ; 

(3)  of  three  offences  of  cheating  committed  on  18th,  20th  and  21st 
December  1915,  under  section  420  : 

Accused  2 — 

(1)  of  abetment  of  forgery  of  same  receipts  under  sections 
467/109  ; 

(2)  of  offences  of  cheating  aforesaid  j 
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Accused  3  and  .1  — 

(1)  of  abetment  of  forgery  of  the  railway  receipts,  under  sections 
467/109 ; 

(2)  of  abetment  of  aforesaid  offences  of  cheating  under  sections 
420/109  : 

Accused  5 — 

(1)  of  forging  the  railway  receipts,  under  section  467  ; 

(2)  of  abetment  of  the  aforesaid  offences  of  cheating,  under  sec- 
tions 420/109. 

Held,  that  section  234  of  the  Code  of  Criminal  Procedure  refers 
to  the  case  of  a  single  accused  and  is  not  applicable  where  several 
persons  are  tried  jointly. 

1.  L.  B.  33  Cal.  292  and  37  P.  W.  B.  (Or.)  191],  referred  to. 

Held  also,  that  to  bring  a  case  within  section  239  of  the  Code,  there 
must  be  the  association  of  the  persons  concerned  concurring  from  start 
to  finish  to  attain  the  same  end— and  as  at  the  time  when  the  seals 
were  counterfeited  none  of  the  appellants  in  this  case  with  tho  excep- 
tion of  accused  1  took  part  in  any  conspiracy  to  commit  fraud,  (all 
having  joined  subsequently  in  a  new  conspiracy)  there  was  no  con. 
tinuity  of  action  and  purpose  between  the  counterfeiting  of  seals  and 
the  other  offences  and  the  trial  of  the  offence  of  counterfeiting  the 
seal*  alone:  with  the  other  offences,  consequently,  rendered  the  whole 
trial  illegal. 

I.  L.  B.  30  Bom.  49  (54)  nnd  28  P.  W.  R.  {Or.)  191 1,  referred  to. 

No.  17  P.  R.  (Or.)  1917. 

( 16)  Sections  234  and  239. 

Joint  trial  of  several  accused  for  several  offences — same  transaction 

The  eight  appellants  were  on  a  joint  trial  convicted  by  the  Sessions 
Judge  of  dacoity  under  j-ections  395/397,  Penal  Code,  and  one  of  them 
was  not  only  clitiiged  with  being  concerned  in  the  dacoity  but  also 
with  being  in  possession  of  arms  and  ammunition  under  section  20, 
Indian  Arms  Act,  at  a  time  subsequent  to  the  dacoity  The  learned 
Judge  acquitted  him  of  the  latter  charge  as  he  held  that  he  could  not 
be  legally  convicted  of  that  offence  and  of  that  of  dacoity  at  the  same 
trial. 

Held,  that  the  trial  was  illegal  and  the  defect  in  it  could  not  be 
cured  by  the  Court  acquitting  the  appellant  concerned  of  the  charge 
under  the  Arms  Act. 

I.  L.  R.  25  Mad.  61,  L  L  R.  29  Mad.  569,  I.  L.  R.  30  Bom.  49  and 
17  P.  P.  (Or.)  1917,  referred  to. 

...      No.  44  P.  R.  (Cr.)  1917. 

(17)  Section  250. 

Order  to  pay  compensation — made  on  same  day, 

The  Magistrate  in  his  order  acquitting  the  accused  wrote  "  in 
"  acquitting  the  accused  I  call   on  Saudagar  (complainant)    to    shew 
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"cause,   etc."   and   on    the  same   day  and  on  the  next  page  recorded        • 
Saudagar's  statement  and  then  made  the  order  to  pay  compensation. 

Held,  that  the  order  for  compensation  was  not  illegal  under  section 
25'  >,  Criminal  Procedure  Code,  as  having  buen  made  subsequent  to  the 
order  of  acquittal. 

8  Bom.  I.  B.  847,  followed. 

57  P.  B.  {Cr.)  1905,  distinguished. 

No.  31  P.  R.  (Cr.)  1917. 

(18)  Section  2S8. 

Evidence  of  witnesses  taken  before  Committing  Magistrate  transferred 
to  Sessions  file — whether  conviction  can  be  safely  based  on  it  and  whether 
sufficient  corroboration  of  a  confession,  subsequently  retracted. 

Held,  that  although  evidence  taken  before  the  Committing  Magis- 
trate and  transferred  to  the  Sessions  file  under  section  288  of  the  Code 
of  Criminal  Procedure  must  be  treated  as  substantive  evidence  and 
there  is  nothing  illegal  in  ba-ing  the  conviction  on  such  evidence  alone 
it  would  be  exceedingly  dangerous  to  do  so. 

I.  L.  B.  22  All.  445,  I.  L.  B.  21  All.  Ill,  7.  L.  B.  28  All.  683  and  51 
P.  B.  (Cr.)  1887,  referred  to. 

Similarly  such  evidence  cannot  be  accepted  as  proper  corroboration 
of  a  confession  made  to  a  Magistrate  and  subsequently  retracted. 

J.  L.  B.  27  Col.  295  and  I.  L.  B   12  Mad.  123,  referred  to. 

...      No.  37  P.  R.  (Cr.)  1917. 

( 19)  Sections  408  and  562. 

Appeal  from  order  releasing  a  convict  on  his  executing  a  bond — limita- 
tion. 

Held,  that  under  section  408  of  the  Code  of  Criminal  Procedure  an 
older  made  by  a  Magistrate,  1st  Class,  under  section  562  releasing  a 
convct  on  his  executing  a  bond  is  appealable  and.  subject  to  the  law 
of  limitation,  the  convict  is  entitled  to  prefer  his  appeal  even  -after 
expiration  of  the  term  of  the  bond. 

24  P.  B.  (Cr.)  1904,  referred  to. 
•••    .  ...  ...  ...  ...     No.  20  P.  R,  (Cr.)  1917. 

(20)     Section  423. 
Bight  of  counsel  of  appellant  to  be  heard  in  reply  to  Public  Prosecutor. 

Petitioner  was  convicted  by  a  Magistrate,  1st  Class,  of  an  offence 
under  section  19  of  the  Indian  Arms  Act,  and  sentenced  to  9  months' 
rigorous  imprisonment.  He  appealed  to  the  Sessions  Court,  Lahore, 
and  the  learned  Additional  Sessions  Judge  heard  petitioner's  counsel 
in  support  of  the  appeal  first  and  then  heard  the  Public  Prosecutor 
on  behalf  of  the  Crown  but  declined  to  hear  counsel  for  appellant  in 
reply,  on  the  ground  that  section  423  of  the  Code  of  Criminal  Pro- 
cedure did  not  entitle  appellant  to  exercise  the  right  of  reply  and 
that  it  was  the  practice  of  the  Court  not  to  allow  such  right  to 
appellants. 
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Held,  that  there  is  nothing  in  section  423  of  the  Code  to  preclude 
appellant  or  his  pleader  from  replying  to  the  arguments  of  the  Public 
Prosecutor,  and  that  as  a  matter  of  principle  such  right  of  reply 
should  have  been  conceded  to  him  in  this  case. 

1 1  Cal.  W.  N.  43  and  I.  L.  R  38  Cal.  307,  followed. 

No.  21  P.  R.  (Cr.)  1917. 

(21)     Sections  423  (6)  and  537. 

Appellate  Court  not  authorized  to  pass  a  finding  which  first  Court 
could  not  pass— irregularity  not  cured  by  section  537. 

See  Punjab  Municipal  Act,  1911. 

No.  4  P.  R.  (Cr.)1917. 

(22)  Section  488. 

Whetlier  conditional  order  for  maintenance  is  valid. 

Held,  that  an  order  for  maintenance  of  a  wife  on  condition  that  she 
lives  in  certain  rooms  of  her  husband's  house  is  illegal 

No.  14  P.  R.  (Cr,)  1917. 

(23)  Section  488. 

Maintenance  for  minor  son—offer  by  father  to  maintain  him — necessity 
of  enquiry  into  good  faith  of  offer — past  neglect. 

Held,  that  the  object  of  maintenance  proceedings  is  not  to  punish  a 
parent  for  his  past  neglect  but  to  prevent  vagrancy  by  compelling 
those  who  can  do  so  to  support  those  who  are  unable  to  support  them- 
selves and  have  a  moral  claim  to  support  and  therefore  if  the  father 
offers  to  maintain  his  son  on  condition  that  he  lives  with  him  the 
Magistrate  should  refrain  from  passing  an  order  against  the  father 
until  he  has  had  an  opportunity  at  least  of  proving  that  his  offer  is 
made  in  good  faith  Past  neglect  should  not  be  considered  as  suffi- 
cient by  itself  for  holding  that  the  offer  is  not  made  in  good  faith. 

18  P.  R.  (Cr.)  1894,  explained. 

5  P,  L.  B.  1904  and  115  P.  L.  R.  1914,  referred  to. 

17  P.  P.  (Cr.)  1685,  6  Bom.  L.  R.  536,  I.  L.  R.  19  Mad.  461,  25  Mad. 
L.  J.  355  and  27  Indian  Cases  841,  distinguished. 

11  Cr.  L.  J.  488  and  15  Cr.  L.  J.  278,  not  followed. 

...     No.  22  P.  R.  (Cr.)  1917. 

(24)  Section  514. 

Forfeiture  of  security  for  good  behaviour. 

One  M.  S.  was  bound  over  under  section  1 10  of  the  Code  of  Crimi- 
nal Procedure  and  whs  made  to  execute  a  bond  of  Rs.  500  with  two 
sureties  on  the  ground  that  he  was  a  habitual  thief  and  dacoit. 
Before  expiry  of  the  bond  he  was  convicted  and  sentenced  for  posses- 
sion of  a  chhavi  under  Act  XI  of  1878  and  sentenced  to  three  years' 
rigorous  imprisonment  and  there  was  a  strong  suspicion  that  when 
the  chhavi  was  found  M.  S.  was  actually  on  a  marauding  expedition. 
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CRIMINAL  PROCEDURE  CODE,  1898— concld. 

Held,  that  this  was  a  case  in  which  the  lower  Courts  were  fully 
justified  in  forfeiting  the  security  for  its  full  amount  against  the 
sureties. 

15  P_  B.  (Cr.)  1913,  6  P.  B.  (Cr.)  1915,  and  10  P.    P.    (Cr.)  1915, 
distinguished. 

No.  3  P.  R.  (Or.)  1917. 

(25)  Section  514. 

Validity  of  subsequent  proceedings  to  recover  penalty. 

Pour  persons  N.  H.,  F.  K.  and  G.  Ks,  were  bound  over  in  Rs.  1,000 
each  with  one  surety  in  each  case  to  keep  the  peace  for  a  year — with- 
in the  year  these  persons  joined  in  a  very  serious  riot  and  were  con- 
victed and  punished  and  the  Magistrate  who  convicted  in  that  case 
wrote  that  inasmuch  as  these  persons  would  forfeit  some  Rs.  4,000 
presently,  be  refrained  from  passing  a  heavy  sentence.  He  then  issued 
process  to  the  sureties  and  confiscated  the  amount  in  full. 

Held,  that  the  oi'ders  of  forfeiture  was  not  illegal  as  here  the  Magis- 
trate plainly  shewed  his  intention  to  confiscate. 


13  P.  P.  (Cr.)  1913  (P.  P,),  distinguished. 


(26)  Sections  526  and  192. 


No.  15  P.  R.  (Or.)  1917. 


Jurisdiction — offence  committed  in  Baihoay  lands  in  the  Jhind  State — 
power  of  transfer  of  case  by  Chief  Court  from  one  district  to  another  and 
by  District  Magistrate  to  one  of  his  subordinate  Magistrates. 

•  The  accused  was  charged  with  an  offence  under  section  409  of  the 
Penal  Code  committed  within  the  Railway  lands  situate  in  the  Jhind 
State.  The  District  Magistrate  of  Rohtak  considered  it  advisable 
that  the  case  should  be  tiansferred  for  trial  to  another  district  and 
applied  to  the  Chief  Court  for  orders  The  Chief  Court  thereon  trans- 
ferred the  case  to  the  District  Magistrate  of  Hissar  with  the  direction 
that  he  should  either  dispose  of  the  case  himself  or  make  it  over  for 
trial  to  some  competent  Magistrate  in  his  district.  The  District 
Magistrate  of  Hissar  accordingly  made  over  the  case  to  the  Honorary 
Magistrate,  1st  Class,  Bhiwani,  who  tried  the  accused  and  convicted 
and  sentenced  him.  On  appeal  to  the  Court  of  the  Political  Agent, 
Phulkian  States,  the  jurisdiction  of  the  Honorary  Magistrate  was 
challenged. 

Held,  by  the  Chief  Court,  that  under  section  526  of  the  Code  of 
Criminal  Procedure  the  Chief  Court  had  power  to  transfer  the  case 
for  trial  by  any  Court  in  the  Province,  and  under  section  192  the 
District  Magistrate  of  Hissar  had  power  to  transfer  it  for  trial  to  any 
Magistrate  subordinate  to  him  (both  these  sections  beiDg  in  force  in 
the  Railway  lands  concerned),  and  that  there  was  nothing  in 
Government  of  India,  Notifications  Nos.  515-J.  B,  and  516-J.  B.,  dated 
17th  March  1913  depriving  the  District  Magistrate  of  his  power  of 
transfer  ;  that  consequently  the  Honorary  Magistrate  had  jurisdiction 
to  try  the  case. 

...     No.  30  P.  R.  (Cr.)  1917* 
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CRIMINAL  TRIAL. 


(1)  Evi<b,,c, —presumption  of  connection  with  offence  where  accused 
points  out  several  spots. 

Held,  that  the  mere  fact,  that  an  accused  person  appears  to  have 
known  where  the  oorptu  delicti  or  the  plunder  or  so  forth  was,  is  no 
proof  that  he  was  the  murderer,  but  when  he  is  able  successfully  to 
point  out  not  one  spot  but  several,  there  is  presumption  that  he  had 
something  to  do  with  the  offence. 

J.  L.  B-  13  Mad.  426  and  12  Indian  Cases  652  ( Mad),  referred  to- 

No.  18  P.  R.  (Or.)  1917. 

(2)  Duty  of  Judge  of  elucidating  points  left  in  obscurity  by  either 
party. 

Held,  that  a  Judge  in  a  criminal  trial  is  not  merely  a  disinterested 
audito:  of  the  contest  between  the  prosecution  and  the  defence,  but  it 
is  his  duty  to  elucidate  points  left  in  obscurity  by  either  side,  inten- 
tionally, or  unintentionally  ;  to  come  to  a  clear  understanding  of  tb.9 
actual  events  that  occurred  and  to  remove  all  obscurity  as  far  as 
possible. 

...      No.  23  P.  R.  (Or.)  1917. 

D 

DEFENCE  OF  INDIA  ACT,  IV  OF  1915. 
Section  3. 

Whether  order  of  Local  Government  directing  certain  offences  to  be 
tried  by  Commissioyiers  ousts  jurisdiction  of  regular  Courts. 

Held,  that  where  the  Local  Government  has,  under  section  3  of  the 
Defence  of  India  Act,  ordered  that  all  persons  accused  of  the  offence 
of  dacoity  committed  at  Basti  Naurang  on  the  27th  February  1915 
should  be  tried  by  Commissioners  appointed  under  the  provisions  of 
the  Act,  the  notification  ousts  the  jurisdiction  of  the  ordinary  Courts 
in  respect  of  the  persons  accused  of  the  offence  specified,  as  long  as 
the  order  remains  in  force. 

Criminal  Appeal  No.  946  of  1916  (uupublished),  disapproved. 

...     No.  38  P.  R.  vOr.j  1917. 


EVIDENCE. 

(1)  Knowledge  of  place  of  concealment  does  not  necessarily  lead  to 
conclusion  that  the  person  received  the  stolen  articles  or  participated 
in  act  of  concealment. 

See  Indian  Penal  Oode  (H). 

No.  1  P.  R.  (Or^l9l7. 
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EVIDENCE— concld. 

(2)  Circumstantial — proper  method  of  dealing  with  it  in  Crimi- 
nal cases. 

See  Circumstantial  Evidence. 

No.  7  P.  R.  (Or.)  1917. 

(3)  In  Criminal  trial— presumption,  where  accused  points  out 
several  spots. 

See  Criminal  trial  (1). 

...     No.  18  P.  R.  (Or.)  1917. 

(•i)  Of  witnesses  recorded  by  Committing  Magistrate  and  transfer- 
red to  Sessions  file  —  whether  sufficient  to  justify  conviction  or  to 
corroborate  retracted  confession. 

See  Criminal  Procedure  Code,  1898  (18) 

...       No.  37  P.  R.  (Or.)  1917. 

EVIDENCE  ACT. 

See  Indian  Evidence  Act. 

EXCISE  ACT. 

See  Punjab  Excise  Act. 

H 

HOMICIDE. 

With  consent  of  victim — not  murder. 
See  Indian  Penal  Code,  (8). 

No.  45  P.  R.  (Or.)  1917. 


INDIAN  COMPANIES  ACT,  1913. 

Sections  2  (9)  and  87. 

Manager— meaning  of. 

The  petitioners,  a  Banking  Company  and  its  Managing  Director, 
were  convicted  of  an  offence  under  section  87  of  the  Companies  Act 
for  not  filing  with  the  Registrar  of  Joint  Stock  Companies  notice  of  a 
change  in  the  Manager  of  their  Behra  Branch. 

Held,  that  unless  a  person  is  in  charge  of  the  entire  business  of  a 
Company  he  cannot  be  deemed  to  be   a  manager  thereof   and  a   mere 
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PUNJAB  COMPANIES  ACT,  19\S—concld. 

branch   manager   would   consequently  not  be  a   manager  within   the 
meaning  of  section  87  of  the    Companies  Act. 

L.  B.    10   Q.  B.   329   (definition    of   Manager,   per    Blackburn,  J.) 
followed. 

No.  47  P.  R.  (Or.)  1917. 

INDIAN  EVIDENCE  ACT,  1872. 

(1)  Section  25.  V 

Confession    to  village  chaukidar  in    Punjab — ivliether  admissible  in 
evidence. 

Held,  that  in  the  Punjab  a  village  chaukidar  is  not  a  "  police 
officer  "  within  the  meaning  of  section  25  of  the  Evidence  Act  and  a 
confession  made  by  an  accused  person  to  a  chaukidar  is  consequently 
not  inadmissible  under  that  section. 

I.  L.  B.  26  Oal.  569  and  9  Gal  W.  N.  474  (476),  distinguished. 

No.  42  P.  R.  (Or.)  1917. 

(2)  Sections  114,  illustration  (6)  133  and  157. 

Evidence  of  accomplice — con  oboration — admissibility  of  previous  state- 
ment made  by  accomplice. 

Held,  that  section  133  of  the  Evidence  Act  contains  the  rule  of 
law  regarding  the  evidence  of  accomplices  and  section  114,  illustration 
(6)   is  merely  a  sort  of  guidance  to  assist  the  Courts. 

I.  L.  B.  35  Mad.  247    (dictum  of  C  J.  and  Ayling,  J.),  approved, 

Viz.  :  "  Consider  the  evidence  of  the  approvers,  always  bear  in 
"  mind  that  it  is  tainted  evidence,  scrutinize  it  with  the  utmost  care, 
"  accept  it  with  the  greatest  caution,  consider  it  in  the  light  of  the 
''circumstances  in  which  it  is  given  and  in  the  light  of  all  other 
"  relevant  circumstanc33.  Then,  if  you  believe  it,  act  on  it,  even  if  there 
"  is  no  corroboration  in  the  strict  sense  of  the  word." 

Held  also,  that  no  hard  and  fast  rule  can  be  laid  down  as  to  when 
and  to  what  extent  an  accomplice  must  be  corroborated — such  evi- 
dence is  suspect  for  the  following  reasons  :  — 

(a)  because  he  has  a  motive  to  shift  gailt  from  himself  ; 

(b)  because  he  is  an  immoral  person  likely  to  commit  perjury  on 
occasion  ; 

(c)  because  he  hopes  for  pardon,  or  has  secured  it  and  so  favours 
the  prosecution. 

J.  L.  B.  26  Bom  193  and  summary  of  authorities  given  in  Ameer 
Ali  and  Woodroffe's  law  of  Evidence  under  sections  114  and  133 
aproved. 


t. 
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INDIAN  EVIDENCE  ACT,  1872— concld. 

Beld  further,  that  previous  statements  of  an  accomplice  maybe  proved 
under  sec' ion  157  of  the  Evidence  Act,  and  may  be  corroboration. 

I  L.  R.  35  Mad.  247  (per  C.  J,  and  Ayling.  J.),  I.  L.  B.  9  All.  528 
(554)  and  21  W.  B.  (Cr.)  69  (per  Phear,  J.),  approved. 

9  Indian  Cases  899  (Mad-)  (dicta  of  Sankaran  Nair  and  Abdul 
Rahim,  J  J.)  and  (1874)  ]  I  Bom.  B.  0.  B.  Ap.  Cases  196,  disapproved. 

J.  L.  R  10  Cal.,  970,  distinguished. 

No.  rA  P.  R.  (Or)  1917. 
INDIAN  PENAL  CODE,  1860. 

(1)  Sections' 86  and  300  fourthly. 

Murder  committed  by  accused  under  influence  of  drink — proper  punish,- 
vient 

The  two  accused  assaulted  the  deceased  without  auy  direct  motive 
but  apparently  merely  because  they  had  been  drinking,  and  literally 
beat  him  to  death  with  lathis. 

Eeld,  that  the  accused  were  guilty  of  murder  under  section  300 
fourthly  of  the  Penal  Code  inasmuch  as  they  must  have  known  that 
their  act  was  "  so  imminently  dangerous  that  it  must  in  all  pro- 
bability cause  death  or  such  bodily  injury  as  is  likely  to  cause  death  " 
but  as  section  86,  although  attributing  to  a  drunken  man  the  know- 
ledge of  a  sober  man,  does  not  give  him  the  same  intention,  intoxica- 
tion would  form  a  sufficient  excuse  for  not  exacting  the  extreme 
penalty  of  the  law. 

17  Indian  Cases  800,  referred  to. 

...    No.  28  P.  R.  (Or.)  1917. 

(2)  Section  161. 

Bribe  paid  to  accused,  a  chapmsi,  intended  for  one  of  the  officials — 
value  of  evidence  of  accomplice  (the  bribe-giver)  and  of  person  in  whose 
presence  the  money  was  paid. 

One  R.  R.  beino;  desirous  of  getting  his  name  registered  as  a  candi- 
date for  the  post  of  copyist  in  the  Court  of  the  District  and  Sessions 
Judge  and  his  cousin  L.  D.  were  told  by  the  accused,  the  jamadar  of 
chaprasis  to  the  District  Judge,  that  it  would  be  necessary  to  make  a 
present  to  the  Clerk  of  Court  before  R.  R.  could  get  what  he  wished 
and  it  was  agreed  between  them  that  Rs.  20  should  be  paid.  This 
amount  was  subsequently  paid  by  them  to  accused  in  presence  of 
D,  S.  whilo  he  was  in  the  Sessions  Court  on  his  business  as  a  pleader, 
the  said  D.  S  having  been  informed  that  the  money  was  to  be  paid  for 
the  Clerk  of  the  Court. 

Held,  that  accused  was  under  these  circumstances  guilty  of  ^the 
offence  specified  in  section  161  of  the  Penal  Code. 
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INDIAN  PENAL  CODE,  1860— contd 

II- Idaho,  that  R.  R.  and  L.  D.  were  no  doubt  accomplices  in  the 
offence,  but  as  they  had  apparently  no  animus  against  the  accused  the 
discredit  attaching  to  their  evidence  on  that  account  would  be  very- 
slight. 

9  Indian  Cases  897,  referred  to,  also  2  Cal.  W.  N.  672,  24  W.  B.  55 
and  I.  L.  B.  IS  All.  80. 

7.  L  B.  23  Cal.  361,  distinguished. 

Held  further,  that  I).  S.  in  whose  presence  the  money  was  paid,  but 
who  had  not  co-operated  in  the  payment  nor  was  instrumental  in  the 
negotiations  for  its  payment,  was  not  an  accomplice  and  his  evidence 
was  receivable  in  corroboration  of  the  evidence  of  R.  R.  and  L.  D. 

I  L.  U.  33  Gal  649  and  18  Bom.  L    11.  266,  referred  to. 

No.  9  P.  R.  (Cr.)  1917. 

(?)     Section  193. 

Power  of  Civil  Court  to  examine  parties  or  oath — Civil  Proce  hire 
Code,  Act  V  of  1908,  order  10,  rule  I,  and  order  18,  rule  5 — statement 
should  be  read  out  to  deponent  or  no  conviction  can  be  based  on  it  of  giving 
false  evidence. 

Held,  that  a  Civil  Court  has  power  to  examine  parties  to  a  suit  on 
oath  whether  before  or  after  issues  are  framed,  though  it  is  not  bound 
to  do  so,  vide  order  10,  rule  1  of  the  Code  of  Civil  Procedure. 

Held  also,  that  a  statement  so  taken  must  be  read  out  in  the 
manner  laid  down  in  order  18,  rule  5,  and  if  not  read  out  as  required 
by  law  there  can  be  no  conviction  under  section  193,  Penal  Code- 

I.  L.  B.  28  Mad.  308  and  12  Cal.  W.  N.  845,  referred  to. 

...      No  12  P.  R.  (Cr.)  1917- 

(4)     Section  211. 

False  charge  to  police  in  respect  of  some  out  of  several  persons — 
whether  sanction  or  complaint  by  Court  is  necessary  —  Criminal  Procedm, 
Code,  Act  V  of  1898,  section  195  (b) — complaint  by  Public  Prosecutor. 

The  accused  in  this  case  made  a  report  to  the  police  against  7  per- 
sons of  haying  committed  dacoity,  two  of  them  being  Q.  S,  and  A.  S. 
and  the  police  Bent  np  5  of  these  persons  for  trial  but  not  Q.  S.  and  A.  S. 
and  subsequently  instructed  the  !  ublic  Prosecutor  to  prosecute  the 
accused  under  section  211  of  the  Penal  Code  for  having  brought  a 
false  charge  against  Q  S.  and  A.  S.  The  Public  Prosecutor  accordingly 
made  a  complaint  and  the  Magistrate  after  inquiry  committed  the 
hocused  to  the  Sessions  Judge  for  trial. 

Held,  thai  the  commitment  to  the  Sessions  Judge  was  illegal  as  the 
offence  (if  any)  was  committed  in  relation  to  a  proceeding  in  a  Court 
and  there  was  no  sanction  <>i  that   Court  nor  any  complaint  by  it. 

10  All.  L.  J.  61,  followed 
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Held  also,  that  the  complaint  by  the  Public  Prosecutor  would  not 
be  equivalent  to  a  complaint  by  the  Court  and  that  it  was  doubtful 
whether  the  Court  could  delegate  the  duty  of  filing  such  a  complaint. 

/.  L.  B.  38  Bom.  fi42  (648)  and  13  P.  B.  {Or.)  1915,  referred  to. 

...      No.  19  P.  R.  (Cr.)  1917. 

(5)     Section  292. 

Obscene  publication — publishing  passages  from  a  religious  book. 

Held,  that  a  passage  may  not  be  obscene  in  its  place  in  a  religious 
book  but  may  become  so  by  being  published  in  a  journal  sold  to  the 
general  public. 

Held  also,  that  it  was  impossible  in  this  case  to  say  precisely  what 
the  printer  or  editor's  intention  was,  but  it  was  clear  that  the  con- 
sequences must  have  been,  or  at  least  were  likely  to  bg,  to  excite  in  the 
minds  of  readers  impure  thoughts  and  in  many  cases  to  insinuate 
into  their  minds  revolting  ideas  which  had  no  place  there  before,  and 
therefore  a  conviction  under  section  292  of  the  Penal  Code  was 
justified. 

No.  5  P.  R.  (Cr.)  1917. 

(6)    Section  292. 

Obscenity — medical  periodical — with  limited  mimler  of  subscribers  — 
appeal  by  Government  against  an  acquittal. 

Held,  that  section  292  of  the  Penal  Code  makes  no  exception  in 
favour  of  books  and  papers  only  sold  to  registered  subscribers  nor  does 
it  extend  immunity  on  the  ground  of  the  publisher  having  no  intention 
to  corrupt  or  deprave  or  because  the  publication  is  a  medical  one. 

I  L.  B.  28  All.  100  (p.  103  top),  I  L.  B.  32  Gal.  247  and  I.  L.  B.  3 
All.  837,  referred  to. 

Held  also,  that  if  the  passages  under  consideration  are  "  obscene  " 
within  the  meaning  of  the  law,  the  mei^e  fact  that  other  persons  have 
published  "  obscene  "  matter  with  impunity  is  no  defence,  though  it 
might  indirectly  affect  the  question  of  quantum  of  punishment. 

Held  further ,  that  "  obscene''  passages  are  not  excused  because  the 
rest  of  the  publication  is  unobjectionable. 

I.  L.  fi.  3  All  837,  referred  to. 

Held  lwwever,  that  in  this  case  there  was  not  sufficient  reason  for  in- 
teifering  with  the  order  of  acquittal  by  the  District  Magistrate. 

1  I  Indian  cases  132,  L  B  3  Q  B  360  per  Cockburn,  C.  J  ,  /.  L.  B. 
20  Bom.  193  and  Gaur's  Penal  Law  of  India,  Volume  I,  notes  to  section 
292,  referred  to. 

No.  25  P.  R.  (Cr.)  1917. 
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(7)     Section  294,  («). 
Meaning  of  "  lottery  "  and  "  drawing"  explained. 

The  facts  found  were  that  accused  kept  a  place  for  the  purpose  of  two 
kinds  of  lotteries  run  in  the  following  manner  :  — 

(»)  Tickets  numbered  1—100  were  put  into  a  pitcher  and  the  public 
purchased  other  tickets  and  chose  a  number  which  at  the  time  of  sale 
was  written  upon  their  tickets.  This  number  could  consist  of  either  one 
or  two  digits.  In  the  evening  three  tickets  were  drawn  from  the  pitcher 
above  mentioned,  their  sum  was  taken  and  the  last  two  figures  of  their 
sum,  i.e.,  the  unit  and  ten  digits  became  the  winning  numbers.  Those 
persons  were  then  adjudged  to  be  the  winners  whose  ticket  bore  either 
one  or  both  of  the  last  two  numbers  of  the  total  so  obtained,  e  g  ,  if  the 
sum  of  the  three  tickets  drawn  was  43  the  purchaser  of  a  ticket  bear- 
ing the  number  3  would  be  a  winner  and  would  get  ten  times  the 
amount  he  had  paid  for  his  tickets.  Similarly,  a  person  who  backed 
the  number  43  would  also  be  a  winner  and  in  his  case  his  prize  might 
vary  from  6fty  to  eighty  times  the  amount  he  had  paid  for  his  ticket. 

(u)  The  second  type  of  "  lottery  "  was  worked  in  very  much  the 
same  manner,  for  the  only  variation  consisted  in  this  that  instead  of 
drawing  three  tickets  from  a  pitcher  the  average  price  at  which  the 
various  sales  of  opium  had  taken  place  that  month  in  Calcutta  was 
calculated  and  prizes  were  awarded  not  to  the  person  who  had  guessed 
or  predicted  the  average  price  of  opium  but  to  those  persons  who  had 
predicted  the  last  or  the  last  two  figures  of  that  price,  for  instance,  if 
the  average  of  the  opium  sales  was  Rs.  2,149,  only  those  persons  who 
had  backed  the  number  9  or  the  number  49  became  the  winners. 

Held,  that  the  principle  underlying  a  lottery  is  that  there  should  be 
a  distribution  of  prizes  determined  solely  by  chance.  The  actual 
distribution  of  a  prize  or  prizes  and  contribution  of  the  whol<>  stake  by 
the  adventurers  are  not  esseutial  and  if  chance  so  decrees  that  no  prize 
is  to  be  distributed  to  the  adventurers  and  the  stakes  are  to  be  ap- 
propriated by  the  organiser  of  the  lottery  the  scheme  is  none  the  less  a 
lottery. 

2  K.  B.  497,  referred  to. 

I.  L.  B.  13  Bom.  681,  16  Gal.  W,  N.  858  and  I.  L.  B.  39  Col.  968, 
distinguished. 

Held  alio,  that  in  neither  of  these  two  kinds  of  lotteries  could  it  be 
said  that  exercise  of  skill  could  affect  the  result  of  the  scheme  and  that 
therefore  both  were  lotteries  within  the  meaning  of  section  294  (a)  of 
the  Penal  Code. 

1  Q   B.  198,  distinguished. 

Held,  however,  that  the  word  "  drawing  "  in  the  section  most  be  read 
as  being  used  in  its  physical  sense  aud  aa  it  could  not  bo  said  that  the 
second  type  of  lottoiy  was  drawn  at  accused's  place,  no  offence  under 
this  section  was  committed  by  accused  in  regard  to  that  lottery. 

No.  35  P.  R.  (Or.)  1917. 
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INDIAN  PENAL  CODE,  1860— contd. 

(8)  Sections  300  fifth  exception,  ^02  and  304. 

Homicide    with  consent  of  the  victim. 

The  appellant  was  found  to  have  killed  his  step-father,  who  was  an 
infirm  old  man  and  an  invalid,  with  the  latter's  consent,  his  motive 
being  to  get  3  inuocent  men  (his  enemies)  hanged. 

Held,  that  the  offence  was  covered  by  the  fifth  exception  to  section 
300  of  the  Penal  Code  and  was  punishable,  not  uuder  section  302,  but 
under  Part  I  of  section  301. 

No.  45  P.R  .(Or.)  1917 

(9)  Section  323. 

Personal  action  ends  with  complainant's  death — Probate  and  Adminis- 
tration Act,  V  of  1S81,  section  89. 

Held,  that  an  action  under  section  323  of  the  Penal  Code  is  a  per- 
sonal one  and  comes  to  an  end  on  complainant's  death,  and  the  right  to 
Barry  on  the  prosecution  does  not  survive  to  the  legal  representatives 
of  the  deceased. 

10  P.  B.  (Cr.)  1908  and  /.  L.  B.  31  Gal.  993  (F.  B.),  referred  to. 

...      No.  26  P.  R.  (Cr.)  1917 

(10)  Sections  378  and  75. 

Theft — cutting  string  of  a  hass— enhanced  punishment,  where  charge 
does  not  specify  previous  convictions — Criminal  Procedure  Code,  Act  V 
of  1898,  sections  221  (7),  535  and  537. 

Where  the  accused  was  found  to  have  cut  the  string  which  fastened 
a  hass  to  complainant's  neck  and  to  have  forced  the  ends  of  the  hass 
slightly  apart  in  order  to  remove  the  same  from  her  neck  with  the 
result  that  in  the  struggle  that  ensued  between  her  and  the  accused  it 
fell  from  her  neck  and  was  found  on  the  bed  later  on — 

Held,  that  there  had  been    a    sufficient    "  moving  "    of   the    hass    to  ■ 
constitute  the  offence  of  theft  under  section  378  of  the  Penal  Code. 

Held  also,  that  as  the  accused  had  not  been  in  any  way  prejudiced  in 
their  defence  by  the  omission  in  the  charge  sheet  of  a  specific  charge 
under  section  75  of  the  Penal  Code  relating  to  previous  convictions, 
ihe  defect  was  cured  by  sections  535  and  537  of  the  Code  of  Criminal 
Procedure,  and  the  Chief  Court  in  appeal  must  decline  to  interfere 
with  the  enhanced  sentences  on  that  ground. 

3  All  W.  N.  110  19  IF.  B.  11  ('V),  22  W>  B.  39  (Cr.),  I.  L.  R.  9 
Mad.  281,  and  1   Gal.  L.  ti.  1ST,  distinguished. 

...    No.  29  P.  R.    (Cr.)  1917. 

(11)  Sections  412  and  414. 

Receiving  property  stolen  in  commission  of  a  dacoity  and  assisting  in 
concealing  it — person  pointing  out  place  of  concealment. 
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Held,  that  the  mere  fact  that  a  person  points  out  a  place  whore 
stolen  property  is  concealed,  if  thai  pluce  is  not  his  own,  does  not 
justify  the  Court  in  drawing  ihe  conclusion  that  the  person  who 
pointed  out  the  stolen  article  had  received  or  retained  it. 

I.  /,.  7?.  17  All.  576  and  20  P.  R  {Or,)  1905,  referred  to. 

Held  also,  that  the  mere  knowledge  of  the  place  of  concealment  does 
not  necessarily  lead  to  the  conclusion  that  the  person,  having  bucd 
knowledge,  actually  received  the  article  or  participated  in  the  act  of 
concealment. 

No.  1  P.R.  (Or.)  1917. 

INTOXICATION. 

May  be  takeu  into  account  in  awarding  punishment  for  an  offence 
under  eectiou  300,  Penal  Code. 

Sec  Indian  Penal  Code,  1869  (1). 

No.  28  P.  R.  (Cr.)  1917. 

J 

JOINT  TRIAL. 

(i)  Of  several  accused  of  several  offences,  when  not  legal. 

See  Criminal  Procedure  Code,  1898  (15). 

No.  17  P.  R.  (Cr.)  1917. 

(2)  Of  several  accused  for  several  offences — when  illegal. 

See  Criminal  Procedure.  Co  le  1898,  (16). 

No.  44  P.R.  (Or.)  1917. 

JUDGE. 

Duty  of — in  criminal  trial— to  elucidate  points  left,  in  obscurity  by 
cither  party. 

See  Criminal  trial  (2). 

No.  23  P.  R.  (Or.)  1917. 

JURISDICTION  (CRIMINAL). 

(1)  In  regard  to  offences  committed  in  Railway  Lands  situate  in  the 
J  hind  State. 

See  OHndnal  Procedure  Cud,  ls'.<8  (20). 

No.  30  P.R.  (Or.)  1917. 

(2)  Appointment  of  Commissioners  under  Defence  of  India  Act 
ousts  jurisdiction  of  regular  Courts. 

See  Defence  of  India  Act,  IV  of  1915. 

No.  38  P.  R  (Cr.^   1917. 
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LOTTERY. 

What  constitutes — 

See  Indian  Penal  Code,  1860  (7). 

...      No.  35   P.  R.  (Op.)  1917. 
M 
MAINTENANCE. 

(1)  Order  for — in  favour  of  a  wife,  must  not  he  conditional. 
See  Criminal  Procedure  Code,  1898  (22). 

No.  14  P.  R.  (Cp.)  1917. 

(2)  Promise  by  father  to  maintain  his  son  on  condition  that   the  son 
lives  with  him. 


No.  22  P.  R.  (Or.    1917. 


No.  47  P.  R.  Or)   1917. 


See  Criminal  Procedure  Code,  1898  (23). 

MANAGER. 

Of  a  Company — meaning  of. 

See  Indian  Companies  Act,  1913. 

MUNICIPAL  ACT. 

Sae  Punjab  Municipal  Act. 
MURDER. 

Homicide  with  consent  of  victim. 
See  Indian  Penal  Code,  1860  (8). 

o 

OBSCENE  PUBLICATION. 

Publishing  passages  from  a  religious  book. 
See  Indian  Penal  Code,  1860  (5). 

OPIUM  ACT,  I  OF  1878. 

Section  9. 

Possession  of  opium  by  a  license-holder  outside  the  place    ivhere  his  shop 
is  situate. 


No.  45  P.  R.  (Or.)  1917 


No.  5  P.  R.  (Op.)  1917. 
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OPIUM  ACT,  I  OF  1878—  concld. 

The  accused  held  a  license  for  retail  vend  of  opium  atKathu  Nangal. 
He  was  captured  upon  the  Amritsar  railway  platfrom  with  11  seers  9 
chataks  of  opium  in  his  possession,  a  quantity  which  he  ,was  admit- 
tedly entitled  to  possess  under  his  license  at  Kathu  Nangal,  but  it  was 
alleged,  not  outside  that  station. 

Held,  that  the  case  was  governed  by  rule  No.  18  of  the  rules  issued 
by  Government  under  section  5  of  the  Opium  Act,  which  allows  a 
license-holder  to  possess  any  quantity  of  opium  subject  to  the  condition 
of  his  license,  <fec,  and  consequently,  as  there  was  no  restriction  in 
accused's  license,  regarding  the  place  in  which,  or  at  which,  the  opium 
was  to  be  possessed,  no  offence  under  section  9  of  the  Act,  had  been 
committted  by  him  'in  this  case.  At  the  time  of  the  grant  of  the 
license  the  Financial  Commissioner's  Notification  No.  15:?,  dated  the 
12th  July  19 lH,  had  apparently  been  overlooked. 

No.  41  P.R.  (Cr.)  1917. 


PENAL  CODE. 

See  Indian  Penal  Code,  1860. 

PROBATE  AND  ADMINISTRATION  ACT  1881. 

Section  89. 

An  action  under  section  323  of  the  Penal  Code  comes  to  an  end  on 
death  of  complainant. 

See  Indian  Penal  Code,  I860  (9). 

No.  26  P.  R.  (Or.)  1917, 

PUNJAB  EXCISE  ACT,   1914. 

Section  61  (1)  (a). 

Conviction  of  messenger  of  a  licensed  vendor  where  latter  himself  had 
acted  illegally. 

One  J.  G.,  a  licensed  vendor  of  liquor,  who  had  gone  to  attend  a 
marriage,  sent  a  ruqa  by  the  hand  of  accused,  one  of  the  guests  pre- 
sent, authorising  his  assistant  at  his  liquor  shop  to  deliver  to  accused 
8  bottles  of  liquor.  The  acoused  was  arrested  with  the  liquor  and 
convicted  of  an  offence  under  section  61  (1)  (a)  of  the  Punjab 
Excise  Act. 

Held  that,  as  under  Government  Notification  No.  840,  dated  12th 
June  1915,  J.  G.  himself  was  not  entitled  to  possess  8  bottles  for  sale, 
or  to  present  them  to  the  marriage  party  without  a  pass,  the  accused 
oould  not  legally  be  in  possession  of  the  liquor  on  his  behalf  and  his 
conviction  was  therefore  correct. 

No  16  P.R.  (Or.)  1917. 
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PUNJAB  MUNICIPAL  ACT,  1911. 

Sections  209  and  228. 

Complaint  by  person  not  authorized  by  Committee— whether  Appellate 
Court  can  pass  a  finding  which  Hrst  Court  could  not  have  passed  and 
validate  complaint — Criminal  Procedure  Code,  Act  V  of  1898  sections 
423  (6)  and   537. 

The  petitioner  was  convicted  by  the  Bench  of  Honorary  Magistrates 
under  seotions  150  and  221  of  the  Municipal  Act.  On  appeal  the  Dis- 
trict Magistrate  held  that  the  sections  quoted  were  inapplicable  and 
altered  the  conviction  to  one  under  section  209  of  tha  Act.  The  case 
was  instituted  by  one  M.  S.  who  had  authority  from  the  Committee 
tojproseoute  offenders  under  certain  chapters  and  sections  of  the  Act, 
but  not  under  section  209. 

Held,  that  section  423  (b)  of  the  Code  of  Criminal  Procedure  does 
not  authorize  an  Appellate  Court  to  pass  any  finding  which  the  first 
Court  could  not  have  parsed,  and,  as  the  complaint  in  this  case  was 
not  by  a  person  prope;ly  authorised  by  the  Municipal  Committee,  so 
far  as  a  charge  under  section  209  of  the  Municipal  Act  is  oonoerned, 
and  the  first  Court  could  not,  therefore,  have  convicted  under  that 
section  (vide  section  228  of  the  Act)  neither  could  the  Appellate  Court. 

I.  L.  R.  25  All.  534,  referred  to. 

Held  also,  that  section  537  of  the  Code  had  no  application  to  a  case 
like  this  where  there  is  a  total  absence  of  a  complaint  as  far  as  sec- 
tion 209  is  concerned. 

Held  further,  that  it  could  not  be  helcL,that  the  Magistrate  took 
cognizance  on  information  of  the  Chief  Sanitary  Inspector  merely 
because  the  latter  appeared  as  a  witness  in  the  case 

No.  4  P.  R.  (Or.)  1917. 

R 

REVISION  (CRIMINAL). 

(1)  By  Chief  Court — in  cases  of  application  by  absconders  for 
restoration  of  attached  property. 

See  Criminal  Procedure  Code,  1898  (3). 

...  ...         No.  39  P.  R.  (Cr.)  1917. 

(2)  Of  Chief  Court — in  cases  under  section  145  of  the  Code. 
See  Criminal  Procedure  Code,  1898  (6). 

...      No  40  P.  R.  (Or.)  1917. 

S 

SANCTION  TO  PROSECUTE. 

(1)  For  offence  under  section  476,  Penal  Code,  not  necessary, 
where  offence  has  been  committed  by  a  witness. 


See  Criminal  Procedure  Code,  1898    (10). 


No.  10  P.  R.  (Or.)  1917. 
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SANCTION  TO  PROSECUTE -crocZrf. 

(2)  Appeal  against  order  of  sanction  by  District  Magistrate  lies  to 
Sessions  Court,  even  if  given  by  former  on  bearing  an  appeal. 

See  Criminal  Procedure  Code,  1898  (11). 

No.  IIP.  R.  (Cr.)  1917. 

(3)  Whetber  necessary,  where  offence  was  committed  during  policn 
enquiry — and  whether  persons  not  named  in  sanction  can  be  tried 
along  witb  tbose  named. 

See  Criminal  Procedure  Code,  1898  (8). 

No.  34P.R.  (Cr/>  1917. 

SECURITY  TO  KEEP  PEACE. 

(1)  Forfeiture  of — by  subsequent  order — wbere  Magistrate  express- 
ly mentions  tbe  fact  in  bis  order  convicting  the  accused. 

See  Criminal  Procedure  Code,  1F9S  (25). 

No  15  P.  R.   Or.)  1917. 

(2)  Not  to  be  taken  merely  on  accused's  statement  that  ho  is  will- 
ing to  give  security. 

See  Criminal  Procedure  Code  1898  (4). 

No  27  P.  R.  (Op)  1917. 
SEPARATE  SENTENCES. 

For  two  or  more  distinct  offences — when  to  be  passed. 
See  Criminal  Procedure  Code,  1898  (1). 

No.  46  P.  R.  (Op.)  1917. 
SESSIONS  COURT. 

Commitment  to — of  a  case,  for  reasons  other  than  incomptency  of 
Magistrate  to  try  the  case. 

See  Criminal  Procedure  Code,  1898  (13). 

No.  18  P.  R.  (Op.)  1017. 


THEFT. 


Removing  fastening  of  a  hass,  worn  by  complainant,  sufficient  "  mov- 
ing "  to  constitute  the  offence. 

See  Indian  Penal  Code,  1860  (10). 

No.  20  P.  R.  (Or.)  1917. 
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WORKMEN'S  LIABILITY  ACT,  1859. 

(1)     Not  applicable  to  cartmen. 

Held,  that  a  cartman  is  not  a  labourer  to  whom  the  provisions  of 
Act  XIII  of  1859  apply. 

1  Weir  690,  referred  to. 

No.  33  P.  R.  (Or.)  1917. 

(2)     Section  2. 

Complaint  after  work  has  been  completed. 

Held,  following  J.  L.  B.  28  Mad.  37,  that  Aot  XIII  of  1859,  section  2, 
does  not  apply,  if  the  work  has  been  completed  when  the  complaint 
is  made,   and  the  complainant  must  seek  his  remedy  in  a  Civil  Court. 

No.  8  P.  R.(Or.)  1917. 
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ACTS. 

IV  OP  1882.— See  Transfer  of  Property  Act,  1882, 

XVI  o?   1837— See  Punjab  Tenancy    Act,  1887, 

XVII  op  1887— See  Punjab  Land  Revenue  Act,  1837. 
XIII  OP   1900— See  Punjab  Alienation  of  Lanl  Act,   1900. 

V  op  1908— See  Civil  Procedure  Code,  1908. 

II  OP  1913 — See  Redemption  of  Mortgages  {Punjab)  Act,  1913. 

ALIENATION  OF  LAND  ACT. 

See  Punjab  Alienation  of  Land  Act. 

c 

CIVIL  PROCEDURE  CODE,  1908. 

Sections  51  and  72 ;  order  21,  rule  30,  section  68  and  schedule 
III. 

Whetlier  a  Revenue  Court  in  execution  of  a  money  decree  can  make  a 
temporary  alienation  of  judgment-debtor's  land  or  take  other  action  in 
respect  of  it — Punjab  Alienation  of  Land  Act,  XI 1 1  of  1900,  section 
16  (1). 

Held,  that  a  Revenue  Court  executing  a  decree  for  money  is  bound 
by  the  Civil  Procedure  Code  and  that  Code  nowhere  confers  on  an 
original  Court  in,  or  for  the  purposes  of,  execution  of  such  a  decree 
a  power  of  temporarily  transferring  the  property  of  the  judgment- 
debtor  to  the  decree-holder  or  to  any  other  person—  vide  section  51 
and  order  21,  rule  30  of  the  Code  of  Civil  Procedure. 

A  temporary  alienation  of  the  immoveable  property  of  the  judg- 
ment debtor  is  only  possible  under  the  conditions  specified  in  section 
72  of  the  Code,  (section  68  and  schedule  III  not  being  in  force  in  the 
Punjab)  and  such  alienation  is  not  made  by  the  executing  Court  but 
by  the  Collector  in  his  executive  capacity  after  he  has  been  formally 
authorised  in  that  behalf  by  the  Court  in  the  manner  described  in 
that  section. 

Chief  Court  Rules  and  Orders,  Volume  I,  Chapter  II,  section  21, 
Part  F.,  and  Financial  Commissioner's  standing  order  64,  para.  9 
et.  seq.,  referred  to. 

Held,  moreover,  that  as  a  sale  in  execution  of  a  decree  of  land  belong- 
ing to  a  member  of  an  agricultural  tribe  is  illegal  under  the  provisions 
of  section  Id  (1)  of  the  Punjab  Alienation. of. Land. Act,  and  section- 5&L 
of  the  Code  of  Civil  ^Procedure  clearly  postulates  and  implies  that 
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CIVIL  PROCEDURE  CODE,  1908— concld. 

the  Collector's  representation  is  to  be  made  with  reference  to,  and  in 
view  of  a  proposal  to,  sell  attached  land,  it  follows  that  no  temporary 
alienation  of  the  land  of  such  member  tan  be  made  by  the  Collector 
under  the  antbority  of  the  latter  section.  The  executing  Court, 
though  it  can  attach  the  land,  can  take  no  further  action  towards 
satisfying  the  decree  by  selling  or  otherwise  dealing  with  that  land. 

4  P.  B.  1903  and  paragraph  56  of  the  portion  of  the  Chief  Court 
Rules  and  Orders  above  quoted,  differed  from  in  that  respect. 

...     No.  8  P.  R.  (Rev.)  1917. 

COLLECTOR. 

Power  of — to  make  temporary  alienation  of  judgment-debtor's  land 
under  authority  of  executing  Court,  explained. 

See  Givil  Procedure  Code,  1908. 

...       No  8  P  R  iRev.)  1917. 

CUSTOM. 

As  to  rights  of  landlord  or  tenant  in  trees  growing  on  occupancy 
lands. 

See  Landlord  and  Tenant. 

...      No.  5  P.  R.  (Rev.)  1917. 

D 

DEPUTY  COMMISSIONER. 

Power  of,  to  fix  proportionate  amount  of  mortgage  debt. 
See  Punjab  Alienation  of  Land  Act,  1900  (1). 

...     No.  2  P.  R.  (Rev.)  1917. 

E 

EXECUTION  OF  DECREE. 

Whether  Revenue  Court  can  make  temporary  alienation  of  judg- 
ment-debtor's land  or  take  other  action  in  respect  of  it. 

See  Civil  Procedure  Code,  1908. 

...     No.  8  P.  R.  (Rev.)  1917. 

L 

LAND  REVENUE   ACT. 

See  Punjab  Land  Revenue  Act. 

LANDLORD  AND  TENANT. 

Suit  by  occupancy  tenant  for  price  of  a  kikar  tree  cut  down  by  the  land- 
lord— respective  rights  of  landlord  and  tenant  in  regard  to  trees  explained 
— Wajib-ul-arz 

The  plaintiff,  occupancy  tenant  of  Mauza  Fatehpur,  Talisil  Gugera, 
sued  the  defendants,  landlords,  for  the  price  of  a  kikar  tree  cut  and 
removed  by  the  latter  from  the  land  of  the  occupancy  tenancy. 
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LANDLORD  AND  TENANT— concld. 

Held,  that  the  entries  in  the  administration  papei'S  of  Manza  Fateh- 
pur  make  it  plain  that  the  trees  growing  in  the  land  of  an  occupancy 
tenancy  are  not  the  property  of  the  occupancy  tenants,  but  they  may 
cut  them  in  order  to  supply  themselves  with  agricultural  imple- 
ments with  the  consent  of  the  landlords,  a  consent,  which  on  the 
principle  laid  down  in  4  P.  W.  U.  (Rev.)  1908  must  not  be  withheld 
without  reasonable  cause. 

Held  also,  that  61  P.  B.  1881  is  applicable  to  occupancy  tenants  of 
Fatehpur  and  that  the  proprietor  is  not  entitled  in  the  absence  of 
reliable  evidence  as  to  his  right,  either  by  custom  or  otherwise,  to 
enter  upon  the  land  in  the  occupation  of  a. hereditary  tenant  and  cut 
and  sell  the  trees  growing  thereon  without  the  said  tenant's  consent, 
.but  this  only  means  that  the  tenant  is  entitled  to  be  safeguarded  in 
the  exercise  of  certain  rights  of  user,  not  that  he  can  claim  the  price 
of  a  tree  which  the  landlord  has  cut. 

Held  consequent! i),  that  as  the  plaintiff  in  this  case  had  not  shown 
that  the  loss  of  the  one  kikar  tree  was  in  any  way  prejudicial  to  his 
agricultural  interests  he  was  not  entitled  to  an  award  of  damages  for 
the  injury  done  and  he,  not  being  the  proprietor  of  the  tree,  was  not 
entitled  to  its  price  or  any  portion  of  it. 

9  P.  R.  (Rev.)  1904,  distinguished. 

...     No.  5  P.  R  (Rev.)  1917. 

M 

MORTGAGE. 

Made  under  section  6  of  the  Punjab  *\lienation  of  Land  Act— - 
whether  redeemable  by  second  mortgagee. 

See  Punjab  Alienation  of  Land  Act,  1900  (2). 

...      No.  7  P.  R.  (Rev.>  1917. 

O 

OCCUPANCY  TENANCY. 

Acquired  by  two  tenants  in  equal  shares— whether  on  death  of  one 
without  issue  his  rights  continue  to  the  survivor. 

See  Punjab  Tenancy  Act,  1887  (4). 

...     No.  6  P.  R.  (Rev.)  1917. 
OCCUPANCY  TENANT. 

(1)  Can  withdraw  from  proceedings  for  sale  after  causing  notice 
to  be  served  on  landlord. 

See  Punjab  Tenancy  Act,  1887  (3). 

...      Nd   1  P.  R.  (Rev.)  1917. 

(2)  Tenants— Morni  hill  tract,  Tehsil  Naraingarh— entitled  to  oc- 
cupancy rights  under  section  8,  Tenancy  Act. 
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OCCUPANCY  TENANT—  concld. 

See  Pun,ab  Tenancy  Act,  1887  (1). 

(3)     Rights  of,  in  regard  to  trees. 
See  Landlord  and  Tenant. 


No.  3.P.  R.  (Rev.)  1917. 


...    No.  5  P.  R.  (Rev.)  1917. 


PARTITION. 

Of  joint  holding — whether  widow  of  a  deceased  co-sharer  can  claim 
partition. 

See  Punjab  Land  Revenue  Act,  1S87  (I). 

...     No.  4  P.  R.    R3V  )  1917. 

PRODUCE. 

Compulsory  division  by  Revenue  Officer — rights  of  parties  after 
division. 

See  Punjab  Land  Revenue  Act,  1887  (2). 

...     No.  9  P.  R.  (Rev.)  1917. 

PUNJAB  ALIENATION  OF   LAND  ACT,  1900. 

(1)     Sections  6,  7  and  8  (2). 

Rigid  of  second  mortgagee  to  redeem  jirst  mortgage — Redemption  of 
Mortgage  {Punjab)  Act,  II  of  \$13—ivhether  applicable — Transfer  of 
Property  Act,  IV  of  1882.  section  74. 

In  1909  F.and  R.,  Gujars  and  members  of  an  agricultural  tribe, 
made  a  usufructuary  mortgage  under  section  6  of  the  Alienation  of 
Land  Act  in  favour  of  a  mahajan.  In  1913  the  mortgagors  effected  a 
second  mortgage  of  the  same  property  in  favour  of  the  applicants, 
J  ate,  belonging  to  an  agricultural  tribe  in  tho  same  group  as  the 
mortgagors,  the  mortgage-deed  expressly  conferring  on  them  a  power 
of  redeeming  the  first  mortgage.  The  second  mortgagees  applied 
under  section  7  (3)  and  (5)  of  the  Act  to  redeem  the  first  mortgage. 
The  Collector  allowed  the  application  but  the  Commissioner,  while 
expressing  an  opinion  that  the  Collector's  order  might  have  stood 
under  Act  II  of  1913,  set  it  aside  on  the  ground  that  the  word 
"mortgagor"  in  section  7  of  the  Act  did  not  include  a  second 
mortgagee. 

1 1  rid,  thai  as  the  proviso  to  section   1    of  the    Redemption  of  Mort- 
ee  Act,  U   of  1913,    excludes    from   its  operation    mortgages  made 
under  section    6  of  the    Alienation   of  Laud  Act,  XIII    of  1900,    the 
former  Act  was  not  applicable  to  the  case. 
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PUNJAB  ALIENATION  OF  LAND  ACT,    \900-concld. 

Field  also,  that  a*  both  parties  to  the  second  mortgage  were  mem- 
bers of  agricultural  tribes  the  terms  and  scope  of  their  contract  were 
in  no  way  restricted  by  the  provisions  of  the  Alienation  of  Land  Act 
and  the  second  mortgagees  were  consequently  entitled  to  redeem  or  pay 
off  the  first  mortgage  both  under  the  express  terms  of  the  contract 
and,  apart  from  that,  as  an  ordinary  incident  of  the  general  law  of 
mortgage,  vide  section  74  of  the  Transfer  of  Property  Act. 

field  further,  that  a  second  mortgage  made  under  section  6  of  the 
Alienation  of  Land  Act,  XIII  of  1900,  cannot'  give  the  mortgagee 
power  to  redeem  or  pay  off  a  prior  mortgage. 

...      No.  7  P.  R.  (Rev.)  1917. 

(2)  Sections  6  (1)  (a)  and  7  (3). 

Redemption  of  mortgage  before  expiry  of  term —paver  of  Deputy  Com- 
missioner to  fix  proportionate  amount  of  mortgage  debt  and  to  find  that 
nothing  more  remains  due. 

Beld,  that  the  power  conferred  upon  the  Deputy  Commissioner  by 
section  7  (3)  of  the  Punjab  Alienation  of  Land  Act,  of  fixing  the  pro- 
portion of  the  mortgage  debt  payable  for  redemption  is  very  wide, 
and  that  it  is  not  only  open  to  the  Deputy  Commissioner  to  enquire 
into  and  to  consider  the  extent  to  which  the  principal  sum  together 
with  reasonable  interest  thereon  has  been  realised  by  the  mortgagee 
from  the  rents  .and  profits  of  the  land  held  under  the  mortgage,  but 
that  he  is  in  fact  required  to  do  so  and  that  if  he  finds  that  the  whole 
of  the  mortgage-money  and  reasonable  interest  thereon  or  more  has 
been  recovered  '  y  the  mortgagee  out  of  such  rents  and  profits  he  may 
declare  that  nothing  more  is  payable  by  the  mortgagor. 

...       No.  2  P.  R. (Rev.)  1017. 

PUNJAB  LAND  REVENUE  ACT,  1887. 

(1)  Sections  111  and  115. 

Joint  holding — application  for  partition  by  widow  of  one  of  the  co-shar- 
ers— hoio  to  be  dealt  with  by  Revenue  Officer. 

Eeld,  following  11  P.  R.  (Rev.)  1895  and  82  P.  R.  1898  (F.  B.)  that 
a  widow  in  possession  of  her  deceased  husband's  undivided  share  in  a 
joint  holding  on  the  ordinary  widow's  life  estate  has  a  locus  standi 
under  section  11 1  of  the  Punjab  Revenue  Act  before  a  Revenue  Officer 
for  claiming,  i.  e.,  for  applying  for  partition,  which  she  may  or  may 
not  be  entitled  to  obtain  in  virtue  of  her  life  estate. 

Held  also,  that  agricultural  custom  generally  does  not  recognise  the 
existence  of  the  widow's  right  to  obtain  partition,  i.e.,  the  entire  separ- 
ation of  her  estate. 

155  P.  W.  R.  1909  and  Ellis'  Notes  on  Punjab  Custom,  p.  54,  refer- 
red to,  also  219  P.  W,  R  1913. 

70  P.  R  1912,  disapproved  in  this  respect. 
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PUNJAB  LAND  REVENUE  ACT,  1887  —omcld. 

But  that  the  widow  is  in  all  cases  entitled  to  sepaiate  possession  of 
her  share  as  distinguished  from  a  definite  partition — such  possession 
can  however  only  be  obtained  and  enforced  by  the  decree  of  a  Civil 
Court 

82  P.  R.  1898,  30  P.  R.  1905  and  155  P.  W.  B.  1909,  referred  to, 
also  11C  P.  li.  1879  and  1 1  P.  E.  (.flee.)  1895, 

Held  therefore,  that  it  is  generally  desirable  in  the  class  of  cases 
under  consideration  that  the  Revenue  Officer  should  proceed  under 
section  117  of  the  Act  rather  than  under  section  115,  due  attention  be- 
ing paid  to  the  instructions  contained  in  paragraph  8  of  Financial 
Commissioner's  standing  order  No.  27.  Where  he  has  prima  fucie 
ground  for  thinking  that  the  widow  is  being  obstructed  by  her  co- 
sharers  in  the  due  and  reasonable  enjoyment  of  her  life  interest  in  a 
share  of  the  undivided  holding  and  the  co-sharers  object  to  partition, 
the  Revenue  Officer  should  himself  proceed  to  decide  the  question  of 
title  as  a  Civil  Court  the  burden  of  proving  the  widow's  right  to  obtain 
partition  being  placed  upon  her.  Where  on  the  other  baud  there 
is  no  such  prima  facie  ground,  and  the  co-sharers  object  the  Revenue 
Officer  should  decline  to  grant  the  application  for  partition  until  the 
question  has  been  determined  by  a  Civil  Court  and,  if  the  Civil  Court 
decides  on  the  question  of  title  that  the  widow  has  a  right  to  obtain 
partition  then  the  mere  fact  of  her  widowhood  would  no  longer  con- 
stitute as  against  her  a  good  and  sufficient  cause  under  section  115  for 
refusing  partition. 

...      No.  4  P.  R.  (Rev.)  1917. 
(2)  Section  144. 

Division  of  produce  by  Iievenne  Officer — compulsory  nature  of  proceed' 
ing — Punjab  Tenancy  Art,  XVI  oj  1887,  sections  12,  17,18  and  19. 

Held,  that  thp  powers  conferred  upon  a  Revenue  Officer  under  sec- 
tion 144  of  the  Land  Revenue  Act  are  compulsory  and  it  is  not  open  to 
any  right-holder  to  prevent  the  division  or  appraisement  of  produce 
by  merely  objecting  to  it. 

Held  also,  that  when  a  division  lias  been  effected  and  confirmed  by 
the  Revenue  Officer  the  parties  become  entitled  each  to  the  exclusive 
possession  of  his  own  share  a6  thus  determined,  on  the  analogy  of 
section  12  of  the  Punjab  Tenancy  Act,  aud  each  becomes  legally  en- 
titled to  remove  his  share. 

...      No.  9  P.  R.  (Rev.)  1917. 

PUNJAB  TENANCY  ACT,  1887. 

(I)     Section  8 

upancy  rigJUa  under   this  section  —  truants   of  tic 
Monti  hilt  tract .   tah.-dl    -V>/ 

Held,  that  having regar 3  to  the  history  of  (he  Morni  tract  tenures 
as  given  in  the  Settlement  Report  And  to  the  proved  fact  of  occupation 
for  28  years,  through  two  generations,  withoul  payment  of  any  rent 
over  and  above  land  revenue  and  cesses  the  applicant,  a  tenant  of 
Mauza  Mauli  Bhoj,  Rajpura,  WAS  entitled  to  occupancy  rights  under 
section  8  of  the  Punjab  Tenancy  Act. 

...    No.  3  P.  R.  (Rev.;  1917. 
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PUNJAB  TENANCY  ACT,  1887— concld. 

(2)  Sections  12,  17,  18  and  19. 

Right  of  each  party  to  exclusive  possession  of  his  share  of    produce 
after  division  by  Revenue  Officer. 

See   Punjab  Land  Revenue  Act,  1887  (2). 

...      No.  9  PR.  (Rev.)  1017. 

(3)  Section  53,   Sub-sections  (3)  and  (5). 

Whether  occupancy  tenant  can,  after  causing  notice  to  be  served  on  the 
landlord,  withdraw  from  the  proceedings. 

Held,  that  the  terms  of  sub-section  (3)  of  section  53  of  the  Puujab 
Tenancy  Act  do  not  deprive  the  occupancy  tenant  of  a  locus  penitentite, 
and  that  it  is  open  to  him  to  withdraw  from  the  proceedings  at  any 
time  prior  to  the  completion  of  the  purchase  by  the  landlord  as  deter- 
mined by  sub-section  (5). 

No  1  P.  R  (Rev.)  1917. 

(4)  Section  59. 

Occupancy  rights  acquired  by  two  tenants  in  equal  shares  and  cultivat- 
ed jointly — whether  on  death  of  one  of  the  co-sharers  without  issue  the 
tenancy  continues  to  the  curvivors  or  is  extinguished  in  resprct  of  that 
tenant's  share. 

B.  S  and  K.  S.  bought  the  occupancy  rights  in  an  area  of  62  bighas 
and  the  deed  stated  that  the  purchase  was  made  in  equal  shares.  The 
same  phraseology  was  used  in  the  mutation  sheet  and  in  subsequent 
Records  of  Rights.  The  vendees  held  jointly  and  cultivated  partly 
in  common  and  partly  separately.  B  S.  died  leaving  sons  and  sub- 
sequently K.  S.  died  without  issue.  The  landlords  then  sued  for  pos- 
session of  31  bighas  6  bisivas on  the  ground  that  the  occupancy  rio-hts 
in  this  area,  had  been  extinguished  by  the  death  of  K.  S   without  heirs 

Held,  that  as  partition  had  not  been  effected,  the  tenancy  as  a  whole 
continued,  as  against  the  landlords,  to  be  the  property  ot  the  surviv- 
ing tenants,  i.e.,  the  sons  of  Be  S.  and  the  landlord's  suit  must  con- 
sequently be  rejected. 

86  P.  U.  1883,  56  P.  R.  1887,  109  P.  R.  1894  (F.  B.)  and  6 
P.  R.    (Rev.)    1902,  referred  to. 

...     No,  6  P.  R.  (Rev,)  1917. 


REDEMPTION  OF  MORTGAGES  (PUNJAB)  ACT,  II  OP   1913. 

Suction   1  proviso. 

Mortgages  made  under  section  6  of  the  Alienation  of  Land  Act  are 
excluded    from  the  operation  of  this  Act. 

See  Puujab  Alienation  of  Land  Act,  1900  (1). 

No.  7  PR.  (Rev.)  1917. 
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T 

TENANCY  ACT. 

See  Punjab  Tenancy  Act. 

TRANSFER  OF  PROPERTY  ACT,  1882. 

Section  74. 

Right  of  second  mortgagee  to  redeem  prior  mortgage. 

See  Punjab  Alienation  of  Land  Act,  1900  ( i). 

...     No. 7  P.  R.  (Rev)  1917. 

TREES. 

In  occupany  lands — whether  property  of  landlord  or  tenant. 
See  Landlord  and  Tenant. 

...       No.  6  P.  R.  (Rev.)  1917. 

w 

WAJIB-VL-ARZ. 

Entry  in — in  regard  to  rights  of  occupancy  tenant  in  trees. 

See  Landlord  and  Tenant. 

No.  6  P.  R.  (Rev.)  1017. 

WIDOW. 

Of  a  deceased    co-sharer  in   a  joint    holding — whether   entitled  to 
partition. 

See  Punjab  Land  Revenue  Act,  1887  (1). 

...      No.  4  P.  R.  (Rev.)  1917. 
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Chief  Court  of  the  Punjab, 
civil  judgments- 
Before  Bon.  Mr.  Justice  Scott- Smith  and  Ron.  Mr.  Justice 
Broadway. 

AMIR   BEG— (Defendant)— APPELLANT, 

Versus 

GHULAM    NABI— (Plaintiff)— RESPONDENT. 

Civil  Appeal  No.  773  of  1914. 

Mortgage — puisne  mortgagee  paying  off  mortgage —principle  of  subroga- 
tion— allegations  of  fact  in  plaint  not  denied  in  pleadings — Cikil  Pro- 
cedure Code,  Act   V  of  1908,  order  8,  rule  5. 

Held,  that  where  the  interest  of  the  puisne  mortgagee  could  not  be 
adequately  protected  except  by  payment  of  a  certain  sum  to  the  prior 
mortgagee  the  former  is  entitled  to  recover  that  sum  from  the  mortgagor 
having  regard  to  the  doctrine  of  subrogation  of  mortgage. 

I.  L.  R.  36  Cal.  193  $21)  (1),  referred  to. 

Held  also,  that  an  allegation  of  fact  in  the  plaint,  not  denied  specifically 
or  by  necessary  implication  or  stated  to  be  not  admitted  in  the  pleadings 
of  defendant,  must  be  taken  to  be  admitted,  vide  order  8,  rule  5  of  the  Code 
of  Civil  Procedure. 

Second  appeal  from  the  decree   of  Major  A.    A.   Irvine,    Divisional 
Judge,  Lahore  Division,  dated  the  19th  May  1913. 

Badr-ud-Din,  for  Appellant. 

Herbert  and  Zia-ud-Din,  for  Respondent. 

The  judgment  of  the  Court  was  delivered  by  — 

Scott-Smith,  J. — This  is  a  second  appeal  from  the  order  1st  June  1916, 
of  the  Divisional  Judge,  Lahore,  granting  plaintiff-respondent 
a  decree  for  Rs.  4,813-0-6  together  with  interest  on  that 
amount  at  9|  per  cent,  per  annum  from  the  date  of  institu« 
tion  of  the  suit  to  the  date  of  realization  in  full  recoverable  from 
certain  mortgaged  property.  Plaintiff  holds  two  mortgages, 
one  for  Rs.  3.0  0  and  the  other  for  Rs.  1,000.  He  claims 
these  sums  together  with  a  sum  of  Rs.  83-3-6  paid  by  him 
to  Mania  Bakhsh,  a  prior  mortgagee,  and  interest  on  the 
principal  mortgage-money.  The  first  Court  held  that  out 
of  the  principal  mortgage-money  two  items  of  Rs  1,200  and 
1,000,  respectively,  had  not  been  paid  and  that  also  the  de- 
fendant was  not  liable  to  pay  the  sum  of  Rs.  83-3-6  which 
plaintiff    had   paid  to  Maula  Bakhsh  without  his   (defendant's) 

(1)     (1907)   /.   L.   R.   36   Cal.   193   (221)    (Gurdeo  Singh  v.   Chandri 
Kah  Singh). 
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permission.  It  also  disallowed  interest.  In  appeal  the 
learned  Divisional  Judge  held  that  the  items  of  Rs.  1,200 
and  Rs.  1,000  had  actually  been  paid  and  the  defendant  was 
also  liable  to  pay  the  item  of  Rs.  83-3-6.  He  also  held  that 
under  the  terms  of  certain  leases  executed  at  the  same  time  as 
the  mortgage-deeds  plaintiff  was  entitled  to  the  interest  claimed. 
On  these  findings  he  decreed  the  claim  in  full. 

Defendant  has  filed  a  second  appeal  in  this  Court  and  his 
counsel  in  arguing  the  case  has  stated  that  the  judgment  of 
the  Lower  Appellate  Court  is  contrary  to  law  in  four  points, 
as  follows  : — 

(1)  because  it  accepted  the  appeal  as  to  the  item  of 
Rs.  1,200  though  no  issue  was  framed  in  regard 
to  it-  It  was  contended  that  defendant  never  ad- 
mitted the  receipt  of  this  item  and  if  an  issue 
had  been  framed  regarding  it  defendant  could  have 
adduced  evidence  to  prove  that  he  had  never  re- 
ceived it  ; 

(2)  because  plaintiff  paid  the  sum  of  Rs.  83-3-6  to 
Maula  Bakhsh  without  being  authorized  to  do  so 
by  the  defendant-appellant  ; 

(3)  because  in  regard  to  the  item  of  Rs.  1,000,  it  is  not 
in  accordance  with  law  ;    and 

(4)  because  the  interest  has  been  wrongly  calculated. 
We  proceed  to  deal  with  these  points  seriatim. 

As  regards  the  item  of  Rs.  1,200,  plaintiff  in  the  first 
paragraph  of  his  plaint  clearly  alleged  that  it  had  been 
paid  to  the  defendant.  Defendant  in  his  written  reply  to 
this  never  specifically  denied  the  receipt  of  this  sum.  The 
first  paragraph  of  his  pleas  is  not  very  clear,  but  so  far  as 
we  can  understand  it,  it  seems  to  mean  that  Rs.  400  was 
not  paid  to  Zia-ud-Din,  prior  mortgagee,  by  the  plaintiff 
but  that  that  sum  was  still  in  deposit  with  the  plaintiff, 
and  that  it  had  actually  been  paid  out  of  the  sum  of 
Rs.  1,200  which  was  shewn  in  the  deed  as  having  been 
taken  by  the  mortgagor  himself  prior  to  registration.  Now 
whether  this  is  the  correct  interpretation  of  the  pleas  or 
not,  it  is  quite  clear  that  the  defendant  never  specifically 
denied  the  receipt  of  this  item.  Order  8,  rule  5,  Civil  Pro- 
cedure Code,  is  as  follows  : — 

"  Every  allegation  of  fact  in  the  plaint,  if  not  denied 
"specifically  or  by  necessary  implication,  or  stated  to  be 
"not  admitted  in  the  pleading  of  the  defendant,  shall  be 
"taken   to  be   admitted    except   as   against    a   person   under 
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"  disability."  Having  regard  to  this  rule  we  must  hold  that 
the  receipt  of  this  sum  of  Ks.  ],200  was  admitted  by  the 
defendant.  Its  payment  is  also  proved  as  shewn  in  the  judg- 
ment  of  the  Lower  Appellate  Court. 

As  regards  the  item  of  Rs.  83-3  6,  it  is  proved  to  have 
been  paid  to  Maula  Bakhsh,  prior  mortgagee,  by  the  plaintiff. 
The  Lower  Appellate  Court  considers  that  the  plaintiff  is 
entitled  to  recover  this  sum  having  regard  to  the  principle 
of  subrogation  of  mortgage  and  refers  to  I.  L.  B.  36  Gal. 
page  193  at  page  221  (i).  The  plaintiff's  interest  could 
not  otherwise  be  adequately  protected  except  by  the  pay- 
ment of  this  sum  to  the  prior  mortgagee  and  we  therefore 
hold   that   the   doctrine  of  subrogation  is  clearly  applicable. 

As  to  the  third  point  raised,  the  learned  Divisional  Judge 
after  discussing  the!  evidence  as  to  the  payment  of  Rs.  1,200 
says  "  My  above  remarks,  mutatis  mutandis,  apply  to  the 
"  Rs.  1,000  of  the  second  deed."  He  then  refers  (page  15 
of  the  paper-book)  to  certain  inaccuracies  in  the  judgment 
of  the  lower  Court  and  to  the  evidence  of  certain  witnesses 
who  depose  to  the  payment  of  the  money.  We  therefore 
see  no  reason  to  suppose  that  the  learned  Divisional  Judge 
did  not  consider  all  the  evidence  and  his  finding  that  the 
sum  of  Rs.  1,000  was  actually  paid  is  a  finding  of  fact  which 
cannot  be  contested  in  second  appeal. 

Counsel's  fourth  objection  was  as  to  the  amount  of  in- 
terest. It  appears  that  the  items  of  Rs.  600  and  Rs  800 
due  to  two  of  the  prior  mortgagees  were  only  paid  very 
shortly  before  the  institution  of  the  suit  and  Mr.  Kureshi 
nrged  that  interest  should  not  have  been  allowed  on  these 
items.  We  have  however  made  calculations  in  the  presence 
of  counsel  and  have  found  tint  interest  has  not  been  allowed 
on  these  sums.  The  learned  Divisional  Judge  also  says  in  his 
judgment  (page  15  of  the  paper-book,  paragraph  3),  "It 
"  has  not  been  denied  in-  this  Court  by  the  respondent  that 
"in  calculating  interest,  the  appellant  has  calculated  from 
"the  dates  when  the  prior  mortgagees  were  paid  off."  As 
already  remarked  it  now  appears  that  the  interest  has  been 
quite  correctly  calculated.  The  Lower  Appellate  Court  allow- 
ed interest  at  the  enhanced  rate  and  this  was  within  its 
power  and  not  contrary  to  law.  We  therefore  see  no  reason 
to   interfere    with  the  oi'der   appealed  against   and  we  dismiss 

the  appeal  with  costs. 

Appeal  dismissed. 


(1)    (1907)  I.  L.  R.  36  Cal.  193  (221)   {UitrJco  Singh  v.  Ckandri 
Kah  Singh). 
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No-  2. 

Before  Ron.  Mr.  Justice  Scott-Smith  and  Hon.  Mr.  Justice 
Broad  way. 

SULTAN"  AHMAD  AND  OTHERS— (Plaintiffs)— 
APPELLANTS, 

Versus 

PARSA  RAM  AND  OTHERS— (Defendants)— 
RESPONDENTS. 

Civil  Appeal  No.  754  of  1914. 

Shamilat  deh  —  rights  of  adna  maliks  to  share  in — Mauza  Patti 
Allanicala— Tahsil  Jhang -whether  question  of  adna  malik's  rights  is  one 
of  custom  or  of  law  -whether  entry  in  Wajib-ul-arz  confers  a  right  to  all 
khewatdars— the  position  of  hathrakhidar,  tarraddadkar  and  taluqdar, 
explained. 

Held,  that  in  the  Jhang  District  the  adna  malik  may  be  said  to  be  the 
present  equivalent  of  the  hathrakhidar  or  tarraddadkar  or  he  may  be  a 
proprietor  as  created  by  Dewan  Sawan  Mai. 

Held  also,  that,  as  Dewan  Sawan  Mai  recognised  no  rights  in  land 
that  was  not  being  actually  cultivated,  proprietorship  acquired  through 
him  could  only  refer  to  the  actual  holding  then  under  cultivation  and  not  to 
waste  lands  such  as  shamilat. 

33  P.  R.  1903  (1)  and  the  case  of  Mehar  Inayat  v.  Sukhu,  etc.,  decided 
by  Mr.  Gore  Ousley,  Financial  Commissioner,  on  31st  August  1877 
(unpublished),  referred  to— Also  Douie's  Punjab  Settlement  Manual,  revised 
edition,  1909,  pages  72— 8-1  and  Steedman's  Report  on  the  Jhang  District, 
page  05,  paragraph  83. 

Held  further,  that,  as  rights  in  shamilat  are  not  accessory  to  land 
separately  held  in  a  village,  the  predecessors  in  title  of  the  defendants  only 
acquired  the  proprietary  rights  as  adna  maliks  in  the  lands  they  actually 
cultivated  whether  they  got  possession  of  these  lands  with  the  permission 
of  the  original  owners  or  under  a  grant  from  Dewan  Sawan  Mai,  and  the 
defendants  were  accordingly  not  entitled  to  a  share  ia  the  shamilat  deh 
which  belonged  exclusively  to  the  ala  maliks. 

113  P.  R.  1901  (2),  75  P.  W.  R.  1910  (3)  and  3  P.  R,  1917  (1),  referred 
to. 

Held  also,  that  as  this  was  the  first  time  that  the  shamilat  in  this 
village  had  been  partitioned,  the  question  of  the  rights  of  ala  and  adna 
maliks  inter  se  was  one  of  law  and  not  of  custom. 

Held  lastly,  that  'the  entry  in  the  Wajib-ul-arz  of  the  village  to  tho 
effect  that  partition  of  shamilat  deh  shall  be  hasab  rasad  kheicat,  etc., 
merely  laid  down  a  basis  or  mode  of  partition  and  created  or  gave  no  right 
to  share  to  any  person. 

75  P.  W.  R.  1910  (3),  referred  to. 

(1)  33   P.  R.    1903  (Ahmad  Shah  v.  Khuda  Bakhsh). 

(2)  113  P.  R.  1901  (Ram  Das  v.  Amir  Shah). 
(8)  75  P.  W.  R   1910  (Ahmad  v.  Ahmad). 

(4;  3  P.  R.  1917  (Salch  v.  Mussammat  Bakhtaicar). 
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Second  appeal  from  the  decree  of  B.  H.  Bird,  Esquire, 
Additional  Divisional  Judge,  Shahpur  Division,  at  Lyallpur, 
dated  the  15th  November  1913. 

Shah  Nawaz,  for  Appellants. 

Nanak  Ohand,  for  Respondents. 

The  judgment  of  the  Court  was  delivered  by — 

Broadway,  J.— This  case  has  arisen  out  of  the  partition  5th  June  1916 
of  waste  lands — shamilat  deh  attached  to  village  Patti 
Allan wala,  in  the  tahsil  and  district  of  Jhang.  Owing  to  the 
advent  of  a  minor  canal  which  passed  through  or  commanded 
the  shamilat  area  of  this  village,  Lai,  one  of  the  appellants,  on 
the  11th  October  1902,  applied  to  the  Revenue  authorities 
asking  that  the  shamilat  be  partitioned  in  accordance  with 
the  terms  of  the    Wajib-ul-arz. 

All  the  proprietors  in  the  village  were  willing  that  a 
partition  should  be  effected,  and  on  the  5th  November  1902 
the  same  Lai  made  a  statement  in  support  of  his  application, 
in  which  he  said  that  the  partition  should  be  made  in  accord- 
ance with  the  conditions  laid  down  in  the  Wajib-ul-arz,  and 
that  the  division  of  land  should  be  in  the  proportion  of  the 
land  revenue  paid  by  each  khewatdar.  All  the  parties  concerned 
accepted  this  as  the  basis  of  partition,  and  among  those  who 
signified  their  agreement  was  Bhai  Parsa  Ram,  one  of  the 
respondents. 

Partition  was    accordingly    effected   and    the    lands   duly 
allotted  and  demarcated. 

Some  of  the  shamilat  lands  partitioned  related  to  two 
wells  known  as  the  Charkhiwala  and  Sadhanwala  wells,  res- 
pectively, and  these  lands  on  partition  were  allotted  and  made 
over  to  Bhai  Parsa  Ram,  etc.,  respondents.  Upon  this  on  the 
10th  March  1905  an  application  was  filed  by  Lai  and  others 
before  the  Revenue  officials  concerned  in  which  it  was  stated 
that  Bhai  Parsa  Ram,  etc.,  were  only  the  adna  maliks  of  the 
land  attached  to  well  Charkhiwala  and  as  such  were  not 
entitled  to  share  in  the  shamilat,  it  was  prayed  that  the 
applicants  as  ala  maliks  of  the  said  well  should  be  allotted 
the  share  of  shamilat  given  to  Bhai  Parsa  Ram,  etc.  The 
partition  records  do  not  show  what  steps  were  taken  on  this 
application,  but  apparently  on  the  25th  April  1905  the  Assis- 
tant Settlement  Officer  (Lala  Ganga  Ram)  ordered  that  Lai, 
etc.  should  be  entered  in  the  Revenue  Records  as  the  ala 
maliks  of  the  shamilat  land  allotted  to  Bhai  Parsa  Ram  on 
partition. 
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This  order  was  upheld  by  the  Settlement  Collector  (Mr. 
E.  R.  Abbott)  on  the  17th  July  1905. 

Both  parties  were  dissatisfied  with  these  orders  and  the 
matter  then  came  up  before  the  Financial  Commissioner 
(Mr.  T.  Gordon  Walker)  who  on  the  17th  August  1906  set 
aside  the  orders  of  the  Assistant  Collector  and  Collector,  and 
maintained  the  original  allotment  of  the  laud  to  Bhai  Parsa 
Ram,  etc.,  leaving  it  to  Lai,  etc.,  to  establish  their  rights  to  the 
area  added  to  these  ivells  from  the  shamilat  at  the  time  of 
partition. 

Accordingly  some  six  years  later,  on  the  4th  October 
1912,  the  present  appellants  (Lai,  etc)  brought  this  suit 
against  Bhai  Parsa  Ram  and  others  in  which  they  asked  to 
be  given  possession  of  the  lands  allotted  to  Bhai  Parsa  Ram, 
etc.,  at  the  time  of  the  partition  in  1905. 

Their  claim  was  decreed  by  the  learned  Subordinate 
Judge  on  the  16th  June  1913,  but  was  dismissed  on  appeal  by 
the  learned  Additional  Divisional  Judge,  Shahpur,  on  the  15th 
November  1913.  Against  this  order  of  dismissal  the  appellants 
have  preferred  this  second  appeal  to  this  Court. 

The  appellant's  claim  was,  and  is,  that  they  and  their 
ancestors  have  been  regularly  shown  in  the  Revenue  Records 
as  the  original  owners  known  as  taalakdars  or  ala  maliks  of  the 
two  wells  Charkkiwala  and  Sadhanwala,  while  the  defendants 
and  their  ancestor's  have  consistently  been  recorded  as 
taraddadkars  or  adna  maliks  of  these  wells,  and  that  by  law 
and  custom  an  adna  malik  has  no  right  or  interest  in  the 
shamilat  land  of  the  wells,  which  belongs  to  and  is  the  pro- 
perty of  the  original  owners  or  ala  maliks.  The  defendants 
having  secured  an  entry  in  their  favour  in  the  Revenue 
Records  at  the  partition  in  1905,  and  being  in  possession  of 
the  land  so  entered  in  their  names,  the  appellants  prayed  that 
their  superior  claims  be  recognized  and  the  land  made  over  to 
them. 

The  defendants-respondents  denied  the  claim  and  pleaded 
that  the  plaintiffs  appellants  had  no  taalakdari  rights  in  the 
shamilat  of  the  villnge  ;  that  the  land  in  question  was  rightly 
allotted  to  them  at  partition,  they  being  the  kheivatdars 
and  so  entered  in  the  Revenue  Records  relating  to  the  two 
wells  since  the  time  of  the  1st  Regular  Settlement;  that 
the  partition  was  made  among  the  khewatdars  according  to 
their  proportionate  shares  as  laid  down  in  the  Wajib-ul-arz  ; 
that  they  have  been  consistently  paying  the  land  revenue 
demand  on  these   two    wells,    and  have   been  in  possession   as 
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adna  maliks  throughout,  whereas  the  plaintiffs-appellants  have 
neither  paid  the  revenue  nor  held  possession  of  the  lands,  and 
are  not  khewatdars  on  these  two  walls. 

A  farther  plea  of  limitation  was  decided  against  the 
defendants-respondents  and  has  not  been  raised  or  referred  to 
in  this  Court. 

The  parties  produced  no  witnesses,  one  of  the  plaintiffs 
alone  being  examiued  by  the  defendants  in  connection  with 
certain  receipts  relating  to  the  payment  of  revenue,  but  both 
sides  produced  copies  of  documents  from  which  they  claimed  to 
establish  their  respective  allegations.  As  said  above,  the 
plaintiff's  suit  was  dismissed  by  the  Low.r  Appellate  Court  on 
the  15th  November  1913.  In  the  course  of  his  judgment  the 
learned  Additional  Divisional  Judge  remarked  that  "  a  great 
"  deal  can  be  said  for  plaintiffs'  point  of  view  "  and  then  toward.? 
the  end  came  to  the  conclusion  that  "  though  the  case  was 
"not  free  from  difficulty  he  thought  that  the  Subordinate 
"  Judge  was  wrong  in  awarding  the  shamilat  to  the  plaintiffs  " 
—he  has  however  recorded  no  reasons  for  coming  to  this 
conclusion. 

On  the  17th  November  1913  he  granted  a  certificate  to 
the  appellants  certifying  that  there  was  a  question  of  custom 
involved  in  the  case  sufficiently  important  in  his  opinion  to 
justify  a  farther  appeal.  The  custom  involved  is  stated 
to  be  one  relating  to  "  the  partition  of  sliamilat  land  between 
"  adna  and  ala  maliks." 

Mr.  Shah  Nawaz  for  the  appellants  has  contended  that 
as  both  these  wells  were  originally  sunk  by  his  clients' 
ancestors  who  were  the  original  owners,  they,  the  appellants, 
and  they  a]one  have  any  rights  to  the  shamilat  of  the  village. 
As  ala  maliks  they  receive  a  definite  share  of  the  produce  of 
the  lands  attached  to  the  wells,  as  well  as  of  the  trees  grow- 
ing in  these  lands,  and  they  are  still  responsible  for  the 
repair  and  maintenance  of  the  wells  and  their  accessories. 
The  defendants'  ancestors  originally  came  from  another  vil- 
lage, Kot  Isa  Khel,  and  were  permitted  to  settle  on  the  wells 
and  to  cultivate  the  lands  attached  to  them  as  adna  maliks 
only  ;  and  that  by  doing  so  they  did  not  acquire  any  rights 
of  any  kind  whatsoever  in    the   shamilat  of  the  village. 

A  reference  was  made  to  Douie's  Settlement  Manual 
from  which  it  appears  that  in  the  Multan  and  Muzaffargarh 
Districts  the  ala  maliks  are  considered  to  be  the  proprietors 
of  all  waste  lauds.  Various  decisions  of  this  Court  were  also 
referred  to  which  will  be  dealt  with  in  due  course. 
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He  pointed  out  that  in  the  case  of  "  malikan  qabza  " 
it  has  heen  definitely  decided  that  such  proprietors  are  merely 
proprietors  of  their  holdings  and  that  they  have  no  rights  in 
the  waste  lands  of  the  village.  A  "  malik  qabza  "  however  could 
sell  or  mortgage  his  holding  and  that  as  an  adna  malik 
was  not  able  to  do  that,  the  latter's  status  was  even  inferior 
to  that  of  a  -malik  qabza,  and  consequently  it  was  out  of  the 
question    that  he  could  be  given  a  share  in    shamilat. 

He  further  contended  that  the  Lower  Appellate  Court 
had  misunderstood  and  misinterpreted  clause  XIV  of  the 
Wajib-ul-arz,  which  gave  no  right  to  the  khewatdar  as  such, 
but  only  laid  down  the  mode  of  partition  which  was  to  be 
adopted  when  partition  should  take  place. 

With  regard  to  the  partition  proceedings  which  ended  in 
1905  it  was  urged  that  there  was  no  contention  as  to  the 
point  now  at  issue,  and  that  consequently  those  proceedings 
cannot  assist  either  side.  Bhai  Parsa  Ham,  while  holding  as 
adna  malik  in  these  wells,  has  full  proprietary  rights  in 
another  well  in  the  village  known  as  Chah  Rahmanwala, 
and  also  has  acquired  ala  malkyat  rights  to  some  small  extent 
in  the  wells  in  dispute.  In  these  circumstances  his  presence 
during  the  partition  proceedings  was  necessary,  and  it  was 
only  when  the  ultimate  result  became  known  that  the  plain- 
tiffs became  aware  of  the  error  and  that  then  at  once  they 
raised  the  question  and  endeavoured  to  have  the  mistake  re- 
medied. On  the  question  of  custom  it  w«  urged  that,  as 
prima  facie  an  adna  malik  has  no  right  to  share  in  shamilat 
deh,  the  onus  of  proving  a  special  custom  giving  them  a  right 
was  on  the  defendants,  and  as  they  had  failed  to  discharge 
this  onus  the  ala  maliks  should  be  held  to  be  the  proprietors 
of  the  waste  lands. 

Mr.  Nanak  Chand  for  the  respondents  leferred  us  to  the 
"  Report  on  the  Revised  Settlement  of  the  .Thang  District  " 
by  Mr.  Steedman,  pages  64,  to  70,  and  contended  that  there 
had  been  no  misinterpretation  of  the  Wajib-ul-arz.  He  referred 
us  to  the  Revenue  papers  relating  to  these  two  wells 
and  contended  that  from  them  it  was  established  that  his 
clients'  ancestors  or  predecessors  in  title  were  granted  their 
rights  in  the  wells  in  the  time  of  De»van  Sawan  Mai,  and  that 
they  held  as  proprietors.  That  on  the  advent  of  British 
Rule  the  revenue  was  settled  with  the  adna  maliks,  who 
had  been  consistently  described  as  khcintldars,  and  as  such 
were  entitled  to  share  in  the  waste  lands  when  partitioned. 
He  contended  that  the  dues  paid  to  the  ala  maliks  were  merely 
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as  payment  for  I  he  wafer  used  for  tlie  iriigation  of  the  lands, 
and  that  an  ailna  malik  had  a  superior  status  to  a  malik 
qabza.  As  to  the  onus,  he  contended  that  whether  the  ques- 
tion be  one  relating  to  a  title  in  law  or  by  custom,  section 
105  of  the  Evidence  Act  placed  the  burden  of  proof  on  the 
plaintiffs  who  were  seeking  to  oust  the  defendants,  and  that 
it  was  therefore  for  the  plaintiffs  to  prove  that  they  had  a 
title  to  the  land  either  under  the  ordinary  law  or  according 
to  some  custom.  As  they  had  failed  to  establish  their  title 
he  claimed  that  the  Lower  Appellate  Court's  decision  sbould 
be  upheld.  Before  proceeding  to  consider  the  authorities 
quoted  by  the  learned  counsel  on  both  sides,  it  will  be  as 
well  to  examine  the  history  of  the  village  as  well  as  of  these 
two  wells. 

A  copy  of  a  statement  made  by  the  proprietors  of  this 
village  during  the  settlement  of  1 880  is  on  the  record  and 
from  it  it  appears  that  during  the  period  when  the  Choghattas 
were  in  power  Jewan  aud  Khewa  with  the  permission  of  the 
then  rulers  settled  on  these  lands  which  were  then  waste, 
They  brought  the  land  into  cultivation  aud  sank  wells  as 
was  necessary.  As  time  went  on  their  descendants  were  un- 
able to  carry  on  the  cultivation  of  the  land  that  had  been 
reclaimed  and  wells  were  allowed  to  fall  in.  It  was  then  that 
others  came  to  their  assistance,  and  among  others  one  Bhai 
Bela  was  allowed  to  take  over  a  well,  and  resinking  it  canned 
on  the  cirltivation  of  the  lands  attached  to  it,  thus  acquiring 
certain   rights,  now  termed  the  rights  of  an  adna  malik. 

A  separate  account  or  history  of  the  two  wells  in  question 
is  given  in  the    khewat  oc.  the  village  prepared  in  1880. 

That  relating  to  the  Sadhanwala  well  shows  that  the 
proprietary  rights  in  it  were  acquired  in  the  same  manner  as 
the  proprietary  rights  in  the  rest  of  the  village.  The  ances- 
tors of  the  present  plaintiffs  originally  sank  it,  and  when, 
after  some  years,  they  became  too  poor  to  continue  cultivat- 
ing the  lands  attached  to  it,  it  was  made  over  to  Bhai  Bhalla 
Ram  (or  Bhai  Bela)  Faqir  Sewa  Panthi,  as  adna  malik.  The 
Bhai  (from  whom  the  defendants  derive  their  title)  was  to 
pay  the  land  revenue  and  get  the  proprietary  share  of  the 
produce  from  the  tenants.  Out  of  this  proprietary  share  he 
was  to  give  a  certain  definite  share  to  the  original  proprie- 
tors, i  e  ,  to  the  Khokkar  Patriyas.  The  adna  maliks  brought 
a  suit  in  lb58  when  there  was  a  re-adjustment  of  the  share 
to  be  given  to  the  ala  maliks.  The  ala  maliks  were  to  keep 
the  well  and  well-gear   in   proper  repair,    and    were    to   take 
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also  a  share  in  the  produce  of  the  trees.  Neither  the  ala 
nor  the  adna  maliks  could  sell  the  trees  except  by  mutual 
consent,  although  the  ala  maliks  had  the  right  to  cut  down 
trees  in  order  to  obtain  wood  for  the  repair  of  the  wells. 
Both  the  adna  and  ala  maliks  were  entitled  to  alienate  their 
respective  rights  which  were  to  be  regarded  as  heritable. 
The  adna  maliks  paid  the  revenue  and  saw  to  the  cultivation 
of  the  lands  attached  to  the  well. 

The  well  fell  in  and  auother  was  sunk  by  the  ala 
vialiks.  Owing  to  the  well  being  in  the  possession  of  a  Sadh, 
it  was  named  Sadhanwala. 

The  account  or  history  given  of  the  Charkhiwala  well 
is  similar  in  most  respects  to  that  given  of  the  Sadhanwala 
well.  It  was  sunk  by  the  plaintiffs'  ancestors  in  waste  lands 
reclaimed  by  them,  and  similarity  fell  into  disuse.  In  the 
time  of  Dewan  Sawan  Mai.  one  Jodha  Sapra  got  possession 
of  it  and  paid  dues  to  the  ala  maliks.  Jodha  Sapra  gifted 
the  well  or  his  rights  in  it  to  Bhai  Bhaua  Faqir  (from  whom 
also  the  defendants  deiive  their  title).  The  descendants  of 
the  original  owners— the  Kbokkar  Patriyas  —brought  a  suit 
regarding  their  dues  which  were  fixed  by  order  of  Captain 
Lane,  dated  1st  June  1865.  The  same  incidents  as  to  the 
trees  and  revenue  attached  to  this  well,  and  in  the  same 
way  it  fell  in  and  another  was  sunk  by  the  all  maliks. 

In  the  case  of  both  wells  fhe  lands  were  cultivated  not 
by  the  adna  maliks  themselves  but  through  tenants  arranged 
for  by  them. 

From  the  above  it  would  appear  that  the  Sadhanwala 
Avell  at  least  was  entered  upon  by  the  defendants'  ancestors 
with  the  permission  of  the  original  owners,  and  that  in  the 
case  of  the  Charkhiwala  well,  whether  the  entry  was  with  the 
permission  of  Dewan  Sawan  Mai  alone  or  with  the  consent 
of  Khokkar  Patriyas  as  well,  the  latters'  rights  as  ala  maliks 
were  recognized  and  ei.foiced  by   the  British  Courts  in  1865. 

The  rulings  cited  at  the  bar  afford  little  or  no  assis- 
tance in  the  decision  of  the  question  which  is,  whether  an 
adna  malin  lias  a  right  to  share  in  the  common  lands  of 
the  village  in  which  his  holding  is  situated.  This  matter 
never  appears  to  have  come  before  this  (.'ourt  in  that  form, 
although  in  33  P.  II.  10Ui5  (1),  it  was  held  that  when  any 
land  belonging  to  an  adna  malik  became  submerged,  he  could 
on  its   reappearance    again    enter   into    possession  of  it  on  the 

(l)  33  V.  R.  1903  [Ahmad  Shah  v.  Kiw.du  Bakhsh). 


January,  1917.  ]  CIVIL  JUDGMENTS- No.  2.  11 

payment  of  "  hak  juri  "  to  the  ala  maliks.  This  was  a 
case  from  the  Muzaffargarh  District  and  the  decision  was 
based  on  a  specific  provision  of  the  Wajib-ul-arz  of  the  vil- 
lage concerned.  Extracts  from  a  decision  by  Sir  J.  B.  Lyall 
were  embodied  in  this  judgment  and  at  page  103  he  is  quoted 
to  have  remarked  that  "  In  a  certain  number  of  estates  also 
"  the  rule  has  come  to  be  that  an  adna  malik,  though  not 
"  entitled  to  break  up  waste  generally  without  leave  or  only 
i:  entitled  to  do  so  as  a  tenant,  yet  has  a  right  to  recover 
"  possession  as  adna  malik  of  land  reforming  on  the  site  of  land 
"  originally    held  by  him  in  adna  malkiyat  generally " 

In  the  "  Punjab  Settlement  Manual  "  by  Sir  J.  M.  Douie 
(Revised  Edition,  1909),  pages  72—84,  the  rights  of  the  ala 
maliks  in  the  neighbouring  districts  are  considered,  and  it 
would  seem  that  in  these  districts  at  least  it  is  the  ala  malik 
who  is  the  proprietor  of  the  shamilut  and  not  the  adna 
malik.  With  reference  to  the  Multan  District  at  page  78 
occurs  the  following  :  — 

"  Of  course  if  he  (adna  malik)  abandoned  his  land  it 
"  reverted  to  the  zamindar  (ala  malik),  but  this  was  because  the 
"  latter  was  the  owner  of  all  the  waste  land  .  .  .  ."  and  again  at 
page  79  in  discussing  the  state  of  affairs  in  the  Muzaffargarh 
District  we  find  that  the  rights  of  the  ala  malik  "  are  restrict- 
"  ed  to  receiving  their  fee  in  grain  or  cash  and  to  disposing 
"  of  the  unappropriated  waste  in  the  village  .  .  .  ."  because  "  the 
"  unappropriated  waste  belongs  to  the  superior  proprietors." 

Mr.  Xanak  Chand  has  contended  that  it  does  not  follow 
that  the  custom  or  law  is  the  same  in  the  Jhang  District, 
but  as  pointed  out  by  Sir  J.  M.  Douie  at  page  81  "In  Jhang 
"  and  Multan  the  tenure  of  the  hathrakhidnr  was  in  its  origin 
"  similar  .  .  .  .",  and  it  seems  therefore  to  be  fair  and  equitable 
to  consider  the  position  of  the  hathrakhidar  in  the  Jhang  Dis- 
trict in  the  light  thrown  on  his  position  by  the  state  of 
affairs  in  the  Multan  District. 

Sir  J.  M.  Douie  refers  to  Mr.  Steedman's  Report  on  the 
Jhang  District  and  we  therefore  may  go  direct  to  that  Re- 
port to  ascertain  what  rights  the  hathrakhidar  had.  At  page 
65,  paragraph  83  of  that  Report  the  origin  of  this  tenure 
is  discussed  and  briefly  it  may  be  stated  to  have  been  as 
follows  : — 

The  original  proprietor  who  was  also  the  cultivator  of 
the  soil  "  finding  the  demands  and  exactions  on  account  of 
'*  revenue  absolutely  unbearable  made  over  the  proprietary 
"  share  of  the   produce  and   with   it  the  responsibility   for  the 
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"  revenue  to  some  influential  man  whom  the  Government  " 
of  the  times  "  treated  with  consideration,  who  assented  to  the 
"  arrangement,  thinking  that  lie  would  probably  be  able  to 
"  make  something  out  of  the  contract,  for  a  contract  it  was 
"  at  the  outset  and  nothing  more."  The  contractor  who  thus 
took  over  the  proprietary  slnue  of  the  produce  was  called 
the  Kathrakhidar,  Either  party  was  able  to  terminate  the 
contract  at  will.  And  apparently  the  harassed  owner  and 
cultivator  generally  selected  a  man  of  some  influence  with  the 
authorities  or  a  religious  devotee  who  was  held  in  reverence 
and  shown  much  consideration  by  the  Rulers  especially  in  the 
Sikh  times. 

At  first  the  hathrakhidar  had  no  power  to  alienate  his 
rights  and  the  reason  was  obvious  "  for  the  pioprietor  might 
"  not  have  confidence  in  the  third  party  to  whom  the  hathra- 
"  khidar  wished  to  transfer  his  privilege."  This  was  the 
opinion  of  the  Revenue  officials  after  the  advent  of  the  Bri- 
tish, but  it  was  not  definitely  laid  down  and  the  revenue 
was  settled  with  the  kathrakhidar  without  any  condition  what- 
ever as  to  the  nature  of  his  tenure.  To  qnote  from  the  Re- 
port : — "  The  hathrakhidars,  being  men  of  power,  have  heen 
"steadily  encroaching  on  the  rights  of  the  original  proprietor 
"  even  since  the  last  settlement,  and  have  acquired  by  pres- 
"  cription  certain  privileges  in  regard  to  trees  and  bhusa  to 
"  which  I  feel  convinced  they  originally  had  no  right  what- 
"  ever." 

In  paragraph  84  Mr.  Steedman  discusses  the  position  of  the 
"  tarraddadkar  "  and  the  "  taluqdar."  Tlie  former's  tenure 
is  closely  allied  to  the  adhlapi  and  ihdkdari  tenure  in  Multan 
and  that  neighbourhood.  If  tho  well  was  made  over  to  the 
tarraddadkar,  the  rights  weie  inalienable  but  hereditary.  If 
the  tarraddadkar  constructed  the  well  at  his  own  expense,  in  the 
absence  of  any  express  agreement  he  was  full  proprietor  of 
half  of  the  holding. 

In  the  Jhang  District  the  terms  "  hathrakhai "  and 
"  taluqdari  "  have  apparently  become  somewhat  confused,  and 
rights  similar  to  those  of  superior  proprietary  i ights  are  also 
styled  "  taluqdari."  In  Dewan  Bawan  Mai's  times  the  position 
was  somewhat  altered-  That  Ruler  disregarded  rights  of 
individuals  to  a  great  extent,  and  any  one  who  could  bring 
land  into  cultivation  was  granted  Ihe  land  as  pioprietor, 
and  any  one  who  brought  a  disused  well  into  working  order 
became  pioprietor  of  it,  and  snnh  persons  paid  the  revenue 
direct  to  the  State. 
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The  land  belonged  to  the  ala  maliks  but  the  adna  maliks, 
having  been  in  possession  of  it  for  a  long  period  and  having 
paid  revenue  direct,  were  deemed  to  be  entitled  to  the  pro- 
prietorship of  it,  subject  to  the   payment  of  a  proprietary  fee. 

The  adna  maliks  therefore  may  be  said  to  be  the  present 
equivalent  of  the  hathrakhidar  or  tarraddadkar,  or  he  may  be 
a  proprietor  as  created  by  Dewan  Sawan  Mai.  We  have  to 
see  in  what  category  the  defendants  in  this  case  can  be  said 
to  fall. 

In  any  event  it  seems  clear  that  the  plaintiffs'  ancestors 
were  the  original  owners  of  the  village  and  of  these  two 
wells. 

The  history  of  the  Sadhanwala  well  shows  that  the  de- 
fendants' ancestors  obtained  possession  of  this  well  with  the 
permission  of  the  original  proprietors.  It  was  in  a  tumbled 
down  condition  and  was  put  into  working  order  by  the  adna 
maliks.  It  was  however  repaired  at  the  expense  of  the  ori- 
ginal owners  and,  when  it  finally  fell  in,  another  well  (the 
existing  one)  was  sunk  by  the  ala  maliks,  who  have  regularly 
received  the  "  talnqdari  "  dues  and  in  1858  were  able  to  enforce 
the  payment  of  these  righ's  and  dues,  which  are  all  pay- 
able by  the  adna  maliks  out  of  the  proprietary  share  of  the 
produce. 

This  is  a  strong  indication  that  the  original  tenure  created 
was  a  hathrakhai  one.  Similarly  in  the  case  of  the  Charkhi- 
wala  well,  although  it  appears  that  Jodha  Sapra  took  over 
the  well  in  the  times  of  Dewan  Sawan  Mai,  he  and  his 
successors  in  interest  have  been  paying  the  "  taluqdari  "  dues 
to  the  ala  maliks  out  of  the  proprietary  share  of  the  produce, 
and  further,  in  1865  the  ala  maliks  were  able  to  enforce  these 
rights  as  against  the  adna  maliks. 

In  these  circumstances  it  would  appear  that  this  well  was 
held  on  a  tenure  very  similar  to  that  on  which  the  Sadhan- 
wala well  was  held  by  the  defendants'  ancestors.  Whether 
this  be  the  case  or  not,  one  thing  seems  to  be  perfectly  clear, 
namely,  that  Dewan  Sawan  Mai  recognized  no  rights  in  land 
that'  was  not  being  actually  cultivated.  It  would  follow  there- 
fore that  the  proprietorship  acquired  through  him  could  only 
refer  to  the  proprietorship  of  the  actual  holding,  then  under 
cultivation,  he  granted  no  rights  to  any  one  in  ivaste  land 
as   waste. 

Village  boundaries  have  only  been  fixed  since  the  advent 
of  British  rule  and  therefore  it  is  impossible  to  hold  that 
persons   acquired  any  rights  in  the  shamilat  when  they  acquired 
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proprietary  rights  in  their  holdings  through  Dewan  Sawan 
Mai. 

The  enforcement  of  "  hathrakhai  "  or  "  taluqdari  "  rights 
is  a  clear  indication  that  the  original  owners  were  recognized 
as  the  superior  proprietors  by  the  British  Government. 

One  of  the  cases  brought  to  our  notice  by  Mr.  Shah 
Nawaz  is  a  decision  of  Mr.  Gore-Ousley,  Financial  Commis- 
sioner, dated  31st  August  1877,  Mehr  I  nay  at  v.  Sukhn,  etc. 
This  case  related  to  village  Khewa  in  the  Jhang  District, 
and  Mr.  Gore-Ousley  held  that  the  ala  maliks  alone  were 
entitled  to  a  share  in  the  shamil  it.  He  said  in  the  course  of 
this  judgment  aiter  giving  a  list  of  certain  wells  held  by 
adna  maliks  (among  whom  the  name  of  Baba  Pars  Ram  appears)  : 
"  Now  it  is  obvious  that  butchers,  Faquirs,  Sadhs  ....  cannot 
"  advance  any  claim  to  proprietary  rights  in  any  lands  except 
"  those  which  they    ctfltivatewand    which  are   attached  in    the 

"  \ieasurement   papers    to   their    wells "     He    held 

that  the  ala  maliks  or  original  owners  were  entitled  to  the 
shamilat  as  against  the  adna  maliks.  Special  importance 
attaches  to  this  case,  for  it  appears  that  the  then  plaintiffs 
claimed  to  be  the  owners  of  the  shamilat  by  virtue  of  a-  grant 
made  to  them  by  Dewan  Sawan  Mai.  The  original  owners 
were  the  Mahnis  and  Dewan  Sawan  Mall  granted  all  the 
rights  possessed  by  the  Mahnis  to  the  .plaintiffs,  and  Mr.  Gore- 
Ousley  therefore  held  that  this  grant  conveyed  to  the  plaintiffs 
the  rights  of  the  Mahnis  in  the  waste  lands.  This  related  to 
another  village  in  the  Jhang  District  but  is  instructive  on  the 
point  which  is>    now  before  us. 

We  are  not  pressed  by  the  argument  that  because  a 
"  malik  qahza  "  is  not  entitled  to  a  share  in  the  shamilat  there- 
fore an  adna  mali k  is  not  entitled  either,  and  we  do  not  see 
any  necessity  for  discussing  the  rulings  cited  by  Mr.  Shah 
Nawaz  which  relate  to  the  rights  of  a  malik  qahza — for  the 
same  reason  '♦we  do  not  propose  to  refer  to  the  paragraph  cited 
from  "  Rattigan's  Digest  of  Customary  Law." 

Two  decisions  have,  however,  been  quoted  and  both  sides 
have  asked  us  to  consider  them  as  decisions  in  their  favour. 
These   are    113    P.  B.    1901    (1)  and    75  P.  W.  R.    1910  (2). 

In  those  cases  it  was  held  that  a  sale  of  land  in  a  vil 
lage  did  not  per  se  carry  with  it  a  right  to  the  share  of  the 
vendor  in  the  shamilat  of  the  village. 


(1)  113  P.  R.  1901  (Ram  Das  v.  Amir  Shah). 

(2)  75  P.  W.  1910  {Ahmad  v  Ahmad). 
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The  ratio  decidendi  in  these  cases  was  that  the  rights  of 
a  proprietor  in  the  shamilat  of  a  village  are  not  a  mere 
accessory  to  the  laud  separately  held  by  him,  and  that  there - 
foie  a  sale  of  land  by  a  proprietor  without  an  express  sale  of 
his  rights  in  the  shamilat,  gave  the  vendee  no  rights  in  the 
shamilat.  With  this  view  of  the  law  we  agree,  and  these  rul- 
ings have  beeu  followed  by  us  recently  in  Second  Appeal 
No.  2903  of  1915,  (1)  Sal  eh  v.  Mussammat  Bakhtawar,  etc. 
decided  on  the  3 1st  May  1916. 

As  rights  in  shamilat  are  not  accessory  to  land  sepa- 
rately held  in  a  village,  it  would  seem  that  the  predecessors 
in  title  of  the  defendants  only  acquired  the  proprietary 
rights  as  adna  maliks  in  the  land  they  actually  cultivated 
whether  they  got  possession  of  those  lands  with  the  permis- 
sion of  the  original  owners  or  under  a  grant  from  Dewan 
Sawan  Mai.  Neither  the  "  permission  "  nor  the  "  grant  " 
carried  with  it  rights  in  any  lands  other  than  those  actually 
made  over,  and  it  thus  follows  that  it  is  the  ala  maliks  and  not 
the  adna  maliks  who  are  entitled  to  the  shamilat  lands  of  this 
village. 

"We  fail  to  see  how  any  question  of  custom  can  arise  in 
this  case,  as  this  is  the  first  time  that  the  shamilat  has  been 
partitioned  in  this  village.  In  our  opinion  the  question  of  the 
rights  of  the  ala  and  adna  maliks  inter  se  is  one  of  law  which 
has  to  be  decided  upon  all  the  materials  before  the  Court. 

We  next  come  to  the  question  as  to  the  meaning  of  the 
Wajib-ul-arz,  clause  XIV  runs  thus  : 

"  Taqsim  shamilat  deh  hi  hasab  rasad  khewat  ba  darkhast  har 
"  ek  hissedar  ke  ho  sakti  hai,  jis  qadar  kheioat-daran  andrun 
"  shamilat  deh  hazariah  banjar  shigafi  ba  razamandi  kheivat-daran 
"  qabiz  erazihon  ba  toaqat  taqsim  kuch  lehaz  qabza  kissi  khewatdar 
"  ka  nahin  hoga.  Paidaivar  erazi  shamilat  deh  ko  jumla  khewat* 
"  daran  taqsim  karenge.  Bajnz  razamandi  jumla  kheivat-daran 
"  ke  kui  khewat-dar  raqba  shamilat  deh  ko  na  abad  kar  sakta  hai 
"  na  khuh  laga  sakta  hai  .  .   .  .  " 

Mr.  Nanak  Chand  claims  that  this  gives  the  khewatdars 
a  right  to  a  share  in  the  shamilat.  We  however,  agree 
with  Mr.  Shah  Nawaz  in  his  contention,  and  think  that  this 
merely  lays  down  a  basis  or  mode  of  partition  and  creates 
or  gives  no  right  to  share  to  any  person. 

This  was  the  interpretation  placed  on  a  similar  clause 
in     75   P.     W.   B.    1910  (2)  and  the    point  requires  no  further 

(1)  Published  as  No.  3  P.  R.  1917  {Salehv.  Mussammat  Bakhtawar). 
(2;  75  P.  W.B.  1910  {Ahmad  v.  Ahmad). 
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discussion.  The  defendants  can  claim  no  right  to  share  from 
the  wording  of  this  provision   in  the  Wnjih-ahurz. 

The  partition  proceedings  cannot  be  held  to  support 
either  side  and  we  consider  that  it  is  not  necessary,  in  the 
circumstances  of  this  case,  to  discuss  what  occuued  while  the 
partition  was  being  made. 

Whether    the    onus   was   or  was  not  rightly  placed  on  the 

defendants  is  of  small  consequence,  as  we  consider  that  tbe 
<ila  vialiks  have  proved  that  they  and  they  only  are  entitled 
to  share  in  the  shamilat  of  tliis  village. 

We  therefore  accept  ibis  appeal  and  setting  aside  the 
decree  of  tbe  Additional  Divisional  Tudge  restore  that  of  the 
Subordinate  Judge. 

In  the  circumstances,  however,  we  think  that  the  parties 
should  bear  their  own  costs  throughout  and  order  accordingly. 

Appeal  accepted. 


No.  3- 
Before  Hon.  Mr  Justice  Scott-Smith  and  Hon.   Mr.  Justice 

Broad/way. 

SALEH—  (Defendant)— APPELLANT, 
Versus 
MUSSAMMATBAKBTAWAR  AND  OTHERS— 
(Plaintiffs)— RESPONDENTS. 

Civil  Appeal  No.  2903  of  1915. 

Shamilat  deh— sale  of  land  -whether  it  includes  shamilat— onus  pro- 
bandi — second  appeal — whether  intention  of  parties  to  include  shamilat  or 
not  is  a  question  of  fact  or  of  law— Indian  Evidence  Act,  section  3,  illus- 
tration (d). 

Held,  that  where  no  sale-deed  is  forthcoming  the  onus  probandi 
thai  the  sale  included  the  shamilat  appertaining  to  the  land,  lies  on  the 
person  asserting  it. 

113  P.R.  1901  (I)  and  75  P.  W.  R,  1910  (2),  referred  to. 

10  P.  R.  1894  (3),  dissented  from. 

Held  also,  that  the  question  whether  the  parties  intended  the  sale  to 
include  shamilat  in  the  prestnt  case  or  not  was  one  of  fact  and  not  of 
law  and  did  not  therefore  furnish  any  ground  for  a  second  appeal. 

I.  L.  R.  36  Mad.  153  0)  and  LOS  P.  R.  191G  (5),  referred  to  ; 

also   Indian  Evidence  Act,  section  3,  illustration  (d). 

57  P.  R.  1915  (6),  distinguished. 


(1)  113  P.  It.  1901   (Rum  Das  v.  Amir  Shah). 

(2)  75  P.  W.  R.  L910  {Ahmad  v.  Ahmad). 

(3)  10  P.R.  1894  (Parem  Ohand  v.  8ardara). 
h)  (1911)  /.  L.  /'.  36  Mad  153  {Re  N.  Jaladu). 

(5)  102  P.  u.  191G  {Ear  Parshad  v.  Bhagat  8ingh). 

(6)  57  P.  R.  1915  {Shahamad  v.  Ibrahim). 
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Second  appeal  from  the  decree  of  J.  A    Ferguson,  Esquire,   Vint  rid 
Judge,  Jhang,  at  Saryodhu,  dated   the  29th  July  1915. 
Nabi  Bakhsli,  for  Appellant. 
Shah  Nawaz,  for  Respondent. 
The  judgment  of  the  Court  was  delivered  by — 

Scott-Smith,  .1.— The   facts  of  the  case  on t  of  which  this    6th  June  1910. 
appeal    arises  aie  briefly  as  follows  : — 

lu  1881  plaintiffs'  father,  Bahadur  Khan,  sold  half  of  the 
Wasawewala  well  to  Saleh,  defendant-appellant.  He  also 
made  him  Taraddad-kar  of  the  other  half.  In  this  way  the 
defendant  obtained  possession  of  the  whole  land  attached  to 
the  well. 

In  190-i,  in  partition  proceedings,  Saleh  was  allotted  a 
share  of  the  shamilai-deh  in  proportion  to  the  half  of  the 
well  land.  Plaintiffs,  who  ate  daughters  of  Bahadur  Khan, 
brought  the  present  suit  for  possession  of  the  shamilat  so 
awarded,  on  the  ground  that  no  share  of  the  shamilat  was 
sold  along  with  the  khewat  lanl.  Neither  the  deed  of  sale 
nor  a  copy  thereof  was  produced  in  either  of  the  lowei 
Courts  which  held  following  No.  113  P.  B.  1901  (1)  and 
No.  75  P.  W.  li.  1910  (2),  that  the  shamilat  was  not  a  mere 
accessory  to  the  land  held  by  any  proprietor  and  that  the  sale 
of  the  latter  does  not  ipso  facto  convey  any  rights  in  the  former, 
and  that  therefore  the  onus  was  on  the  defendant  to  prove  that 
the  share  in  the  shamilat  had  been  sold  to  him  and  that  he 
had  not  discharged  the  onus.  Plaintiffs'  suit  was  accord 
rugly  decreed  and  the  defendant  has  tiled  a  second  appeal  in 
this  Court. 

Lengthy  arguments  have  been  addressed  to  us  and  a 
number  of  authorities  have  beeu  cited,  but  in  the  view  that 
we  take  of  the  case  it  is  not  necessary  to  discuss  all  these 
in  details.  It  is  clear  that  according  to  the  latest  authori- 
ties quoted  by  the  lowor  Courts  and  referred  to  above  the 
onus  was  on  the  defendant-appellant  to  prove  that  the  share 
in  the  shamilat  was  sold  to  him  along  with  the  khewat  land  by 
Bahadur  Khan.  In  No.  10  P.  B,  1891  (3j  no  doubt  it  was 
held  that  the  presumption  in  a  case  of  this  kind  was  thai  i1 
share  in  the  shamilat  had  passed  along  with  the  khewat  land 
sold,  but  this  vie. v  was  dissented  from  in  subsequent  rulings 
of  this  Court    such    as  No.  113    P.  R.  1901  (I)  and  other  cases 


(P  113  /'.  R.  1901  (Ram  Da*  v.  Amir  Shah). 
(i'»  75  /'.  W.  R.  1910  (Ahmad  v.  Ahmad). 
t,o;  10  1'.  li.  lo'Jl  {I'arcia  Chund  v.  Sardara). 
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referred  to  therein  at  page  394  of  the  record.  Chaudhri  Nabi 
Bakhsh  for  the  appellant  has  urged  that  it  was  the  intention 
of  the  parties  to  the  sale  that  a  proportionate  share  of  the 
shamilai  should  pass  along  with  the  kheicat  land  and  he  urges 
that  the  question  of  intention  is  a  question  of  law  and  fur- 
nishes a  ground  for  second  appeal.  He  refers  to  57  P.  B. 
1915  (l),in  which  the  same  question  was  in  dispute.  That  also 
was  a  second  appeal  and  he  urges  that  it  would  not  have  Leen 
admitted  as  such  had  this  Court  not  been  of  opinion  that  the 
question  of  the  intention  of  the  parties  was  a  question  of 
law.  In  the  ruling  in  question  there  is  no  discussion  on  this 
point  and  it  appears  that  it  was  never  raised  and  we  cannot 
therefore  legard  it  as  an  authority  for  the  proposition  that  the 
question  of  the  parties'  intention  is  one  of  law. 

In  section  3  of  the  Evidence  Act,  illustration  (d),  that  a 
person  has  a  certain  intention  is  treated  as  a  fact,  and  the 
Madras  High  Court  acting  upon  this  in  I.  L  R.  36 
Mad.  page  453  (2)  held  that  a  misrepresentation  as  to  the 
intention  of  a  person  was    a  misrepresentation  of  tact. 

In  Civil  Revision  No.  ;iS8  of  1915  (3),  a  Divisiou  Bench 
of  this  Court  held  on  the  27th  of  March  191b'  that  the  ques- 
tion whether  the  intention  of  a  person  in  making  a  transfer 
of  his  property  was  to  defeat  or  delay  his  creditors  was  one 
of  fact  and  not  of  law.  In  that  decision  the  Bench  followed 
No.  36  P.  B.  1899  and  referred  with  approval  to  the  30 
Madias  case  quoted  above.  We  hold  therefore  that  the  ques- 
tion of  the  intention  of  the  parties  to  the  sale  in  dispute  in 
the  present  case  is  one  tf  fact  and  not  of  law  and  does  not 
therefore  furnish  any  ground  for  a  second  appeal. 

The  only  other  point  urged  on  behalf  of  the  appellant 
was  that  the  plaint  ill's  were  estopped  by  their  long  silence 
from  claiming  the  laud  in  dispute.  It  is  pointed  out  that  the 
defendant-appellant  has  been  cultivating  part  of  the  shamiUit 
land  since  1889  without  any  objection  hist  fioiu  Bahadur 
Khan  and  subsequently  from  his  daughters.  We  do  not, 
however,  see  how  this  tart  estops  the  plaintiffs.  Defendant's 
I  obsession  of  part  of  the  ahamilat  may  easily  be  referred  i" 
the  fact  that  he  was  Tar  add  ad  kar  of  half  the  well  and  there- 
fore he  may  have  cultivated  the  shainilai  as  ;i  tenant  and  as 
an  adjunct  to  the  land  of  which  he  was  a  Taraddad-kar.  In 
any  case  Chaudhri  Nabi  Bakhsh  has  not  explained  how  the 
giluuce of  Bahadur   Khan    and   his  daughters  caused  his    client 

I    67  /'.  /.'   1915  Shahamad  v.  Ibrahim). 

g     him    /  /,.  i:.  :;r,  Had    153  lit  N.  Jaludu). 

No  H':'  r  U.  lyiti   Uar  Farthad  r, tihagat Singh)t 
•■  L\  H,  18W  {Uudha  Mai  v.  UuUib) , 
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to  change  his  position  or  to  do  anything  which  he  otherwise 
would  not  have  done.  Tn  our  opinion  no  estoppel  has  been 
made  out   and  we  dismiss  the  appeal  with  costs. 

Appeal  dismissed. 


No.  4- 

Before  Hon.  Mr.  Justice  Shadi  Lai. 

SIJNDAR  AND  OTHERS— (Defendants)— APPELLANTS, 

Versus 

NAG  AND  OTHERS— (Plaintiffs)— BAKHSHI  AND 

OTHERS— (Defendants)— RESPONDENTS. 

Civil  Appeal  No.  1573  of  1913. 

Easement— respecting  the  working  of  a  icater  mill — for  which  a  small 
minimi  rent  was  paid  to  the  proprietors:  of  the.  Tika — Indian  Limitation 
Act,  IX  of  1908,  section  26. 

The  plaintiffs  sued  for  a  declaration  that  they  had  the  right  to 
continue  to  work  in  Tika  Jasaura,  Mauza  Thai,  a  certain  water  mill. 
Tl  was  found  as  a  fact  that  the  plaintiffs  and  their  ancestors  had  been 
working  the  mill  for  nearly  50  years  and  that  they  had  paid  an  annual 
rent  of  one  rupee  to  the  proprietors  of  the  Tika  for  the  privilege  of 
working  the  mill. 

Held,  that  the  fact  that  plaintiffs  paid  rent  was  fatal  to  their  claim 
as  this  shewed  that  they  were  not  working  the  mill  "  as  of  right  "  as 
required  under  section  26  of  the  Limitation  Act. 

2  Ch.  510  (511)  (1)  and  (1903)  Ap.  Cases,  229  (2),  referred  to. 
Second  appeal  from  the  decree   of  P.  J.  Anderson,  Esquire,  District 
Judge,  Kangra,  at  Dharmsala,   dated  the  30th  April  1013, 

Tek  Chand,  for  Appellants. 
Nand  Lai,  for  Respondents. 
The  judgment  of  the  learned  Judge  was  as  follows  :— 

Shadi  Lal,  J. — The  facts  of  this  case  are  set  forth  in  the  g^  jnjy  1913 
order  of  remand  made  by  the  Hon'ble  Mr.  Justice  Chevis  on 
the  2nd  of  May  191-4.  The  learned  Judge,  after  hoi  ling  that 
the  plaintiffs,  who  claimed  the  right  to  work  a  water  mill  on 
the  land  of  the  defendants,  had  failed  to  establish  a  grant, 
directed  further  enquiry  into  the  point  whether  they  had 
worked  the  mill  as  an  easement,  and  as  of  right,  without 
interruption  for  twenty  years.  Now,  the  report  submitted 
by  the  Munsif  shows  that  the  plaintiffs  have  been  enjoying 
the  right  for  nearly  50  years,  but  the  question  is  whether 
all    the   conditions    laid   down    by    section    26    of  the    Indian 

(1)  (1901)2  Ch.   510  (511)   (Burroics  v.  Lang). 

(2)  (190:5)    Ap.  Cases   229  (Gardner  v.  Hodgson's    Kingston  Brewery 
Company,  Ltd.), 
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Limitation  Act   as    to   the  acquisition  of  an  easement  by   pre- 
scription have  been  fulfilled. 

Tt  is  a  firmly  established  doctrine  that  the  enjoyment  of 
the  right  on  the  part  of  dominant  owner  should  be  nee 
ri  nee  clam  nee  precario,  that  is>  should  be  peaceable, 
open,  and  as  of  right.  From  the  Facts  proved  in  this 
pane  if  may  be  safely  inferred  that  the  riser  was  neither 
forcible  nor  clandestine  ;  but  can  it  be  said  that  it  was 
not  precarious  ?  Now,  the  plaintiffs  in  their  plaint  allege, 
and  to  the  same  effect  is  the  evidence  given  by  their 
witnesses,  that  they  have  been  paying  Re.  1  per  annum  in 
lieu  of  the  privilege  of  working  the  water  mill.  This  pay- 
ment leaves  no  doubt  whatever  that  the  enjoyment  was  not 
as  of  right.  The  words  ':  as  of  right  "  connote  that  the 
person  claiming  the  easement  must  have  exercised  it  as  if 
he  I  a<l  been  the  true  owner,  without  permission  or  license 
from  any  ne.  The  enjoj-ment  in  this  case  depended,  not  on 
right,  but  on  the  will  of  the  servient  owner.  As  observed 
by  Farwell  J.,  in  Burrows  v.  Lang  (190;)  2  Chancery  at 
pages  ")|0  and  511  (1),  "  if  the  servient  owner  can,  whether 
"  the  dominant  owner  likes  it  or  not,  put  a  stop  to  the  case 
"  inent,  there  is  really  no  easement,  because  the  very  idea 
"of  right,  which  necessarily  underlies  an  easement,  is  nega- 
"  iived." 

The  paj'ment  made  periodically  may  be  evidence  that 
the  user  of  the  alleged  easement  was  not  user  as  of  right, 
but  with  the  license  of  the  owner  of  the  servient  tenement. 
"  One  of  the  most  common  modes  of  preventing  such  a  user 
"  growing  into  a  right,"  observed  Lord  Halsbnry  in  Gardner 
v.  Hodgson's  Kingston  Brewery  Company,  Limited,  Appeal 
Cases  (1903),  p.  229  (2),  "  is  to  insist  upon  a  small 
"  periodical  payment,  and  if  such  evidence  as  we  have  here 
"  were  permitted  to  he  evidence  of  a  right,  not  only  to  the 
"  user  upon  terms  of  payment,  but.  of  a  righl  to  make  the 
"  pay  men  I  and  continue  the  user  in  perpetuity,  it  would  be 
"  a  very  formidable  innovation  indeed.  Those  who  drafted 
"the  Prescription  Ac!  knew  well  what  they  were  about  when, 
"  in  dealing  with  the  con6ccpaences  which  have  to  follow  from 
4   long   continued    user,  they  used  the  words  as  of  light." 

"  1  cannot  help  thinking  there  has  been  a  certain  play 
"  upon  words  in  commenting  upon  them.  In  a  certain  sense 
"a    man    lias    a    pighl     to    enjoy    what    he    has     paid     for,    and, 


^1)  (1901) 2  Ok.  ."'1<»  "'II     Burrows  v.  Lang). 

(2)  (1903)  Ap.    Case-  :':'!)  {<]<iiJner  v.  //        ■.'    Kingston    Brewery 

iiitj,  Ltd.). 
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"  therefore,  if  the  appellant  here  at  any  time  during  the  year 
"  when  she  had  paid  for  the  right  to  use  this  way  had  been 
"hindered,  she  would  have  had  a  right  to  complain  that  what 
"  1    will   call  her  contract   had  been  broken,   and  that  daring 

I  tli.'  year  »he  had  aright  to  use  the  way.  T  do  not  think 
"  that  this  would  have  established  a  right  in  the  proper  sense, 
"  because,  being  but  a  parole  license,  it  might  be  withdrawn, 
"  and  her  action  would  be  for  damages,  but  she  would  have 
"  no  right  to  the  way.  And  in  no  sense  could  the  right  be 
"  the  right  contemplated   by    the     Act.     That   right   means    a 

II  right  to  exercise  the  right  claimed  against  the  will  of  the 
"  person  over  whose  property  it  is  sought  to  be  exercised. 
"  It  does  not'  and  cannot  mean  an  user  enjoyed  from  time 
"  io  time  at  the  will  and  pleasure  of  the  owner  of  the  property 
"  over  which  tlie  user  is  sought." 

The  fact  of  pvyment  is  fatal  to  the  plaintiffs'  case. 
They  have  certainly  proved  that  their  enjoyment  has  not 
been  either  vi or  clam,  bat  they  have  failed  to  establish  that 
if  has  not  been  precario.  Accordingly,  T  aeeept  the  appeal, 
and  setting  aside  the  decrees  of  tho  Courts  below  dismiss 
the  suit.  In  view  of  all  the  circumstances  I  leave  the  parties 
to  bear  their  own  costs  in  all    the  Courts 

Appeal  accepted. 


No.  5. 

Before,  JTon.  Mr.  Justice  Shah   Din. 

TULSf  RAM  AND  OTHERS— (Plaintiffs) — 

APPELLANTS, 

Versus 

NATHU  AND   OTHERS -(Dependants)— RESPONDENTS. 

Civil  Appeal  No.   190  of  1916. 

Custom— alienation— Brahmans  of  village  Man,  Tahsil  Phillour,  Jul- 
lundur  District— whether  governed  i>y  custom  or  Hindu  Low— onus  proband i. 

Held,  that  Brahmans  of  village  Man,  Tahsil  Phillom  in  the  Jullimdur 
Di  trict,  were  presumably  governed  by  Hindu  Law  and  not  by  custom,  and 
that  the  onus  lay  on  the  plaintiffs  to  prove  that  the/  are  governed  by 
custom  in  matters  of  alienation. 

Held  also,  that  plaintiffs  had  failed  to  prove  that  the  sale  of  ancea 
fcral  land  made  by    their  fathers  was  invalid  for  want  of  legal  necessity. 

Second  appeal  from  the   decree   of  W.   defyf.  Malan,  Esquire, 
District   Judge,  Jullundur,   dated  the   23rd  October  1915, 

Nand  Lai,  for  Appellants. 

Manohar  Lai,  for  Respondents. 
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'i'lie  judgment  of  the  learned  Judge  was  as  follows  : — 
$th  Jul/  1916  gHAB  j)lx    .i._The  facts  are  hilly  stated  in  the  judgment 

of  the  Mnnsif.  The  sole  question  for  decision  in  this  appeal 
is  whether  the  plaintiffs,  who  are  Brahmans  of  village  Man 
in  TahsM  Phillonr  of  the  Jullundor  District,  are  governed 
in  matters  of  alienation  by  custom  or  by  Hindu  Law.  The 
Mnnsif  lias  held  that  the}-  are  governed  by  custom  ;  and 
l.e  has  accordingly  given  them  a  decree  to  the  effect  that 
a  sale  of  ancestral  laud  made  hy  their  respective  fathers 
in  favour  of  a  Jat  proprietor  of  the  same  village  cannot 
1).'  binding  upon  thorn  except  to  the  extent  of  that  part  of 
the  consideration  money  For  which  legal  necessity  has  been 
proved.  On  the  other  hand,  the  learned  District  Judge  is 
of  opinion  thai  the  plaintiff*  have  failed  to  prove  that  they 
are  governed  by  custom  and  not  by  Hindu  Law,  and  he 
has  accordingly  dismissed  tlie  suit  on  the  ground  that  their 
fathers'  power  of  alienation  was  unrestricted 

The  learned  District  Judge  has  granted  a  certificate  to 
the  plaintiffs  under  aection  -J  1  (."»;  of  the  Punjab  Courts 
Act,  and  rn  the  strength  of  that  certificate  a  second  appeal 
has  been  preferred  to  this  Court  on  the  cpiestion  as  to 
whether  the  plaintiffs  are  governed  by  Hindu  Law  or  In- 
ordinary agricultural  custom.  After  hearing  counsel  on  both 
sides  and  referring  to  the  documentary  evidence  on  the  re- 
cord (for  the  oral  evide  ce  on  each  side  is  of  little  value). 
I  am  of  opinion  that,  the  view  taken  by  the  District  Jndge 
is,  on  the  whole,  sound  and  must  he  maintained. 

The  village  Man  in  which  the  land  in  suit  is  situated 
and  where  the  parties  reside  is  a  Jat  village  inhabited  by 
both  Hindu  .lats  and  Muhammadau  .lats  who,  it  is  said, 
almost  equally  divide  the  village  lands  between  them.  There 
are  only  three  Brahman  families  in  the  village,  including 
that  of  the  plaintiffs  ;  the  fathers  of  the  two  sets  of  plaintiffs 
sold  the  greater  part  of  their  land  some  time  ago,  and 
subsequently  either  they  or  the  present  plaintiffs  mortgaged 
the  rest  of  their  "land  and  migrated  to  the  new  Chenab 
Colony  where  they  are  said  to  have  taken  some  land  an 
tenants.  It  is  alleged  that  the  plaintiffs  bad,  through  their 
ancestors,  held  land  in  this  village  for  about  four  genera 
tions,  but  it  is  admitted  tliat  the  land  had  been  gifted  to 
their  remote  ancestors  by  the  .lats,  which  gift  must  have 
been  >ne  of  the  natuie  of  a  charitable  gift,  and  these  lhaliman-, 
have  over  since  lived  in  the  village  under  the  protection 
of   the   Jat    proprietors.     There   has    been    no  enquiry    in  this 
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case  as  to  whether  the  plaintiffs  carry  on  any  priestly  func- 
tion or  not,  but  the  probability  i.s  that  they  do  so  at  least 
in  some  minor  degree,  for  otherwise  it  is  difficult  to  see 
who  ministers  to  the  spiritual  wants  of  the  Hindu  Jat  com- 
munity   in   (he    village. 

It  is  manifest  that  the  Brahmans  in  this  village  whose 
number  is  very  small  form  but  a  small  part  of  the  village 
population,  and  it  is  not  at  all  clear  that  they  are  mem- 
bers of  the  compact  village  community  of  the  Hindu  Jats 
who  are  doubtless  governed  by  custom.  It  is  quite  possible 
that  these  Brahman  families  hav  been  influenced  in  matters 
of  succession  and  alienation  by  the  custom  of  their  Jat 
neighbours, '  but  even  so,  it  is  for  the  plaintiffs  to  prove  by 
satisfactory  evidence  to  what  extent  they  have  been  in- 
fluenced in  this  direction.  Being  Brahmans,  the  plaintiffs  are 
presumably  governed  by  Hindu  Law,  and  the  onus  lies  upon 
them  of  proving  that  they  are  governed  by  custom  in  matters 
of    alienation. 

The  plaintiffs  have  produced  copies  of  two  judicial  de- 
cisions-one in  the  case  of  Basanta  Earn  and  others  versus 
Ifdku  Ram  and  others,  and  the  Other  in  the  case  of  Radha  Ham 
ami  otliers  versus  Narain  and  others — to  show  that  Biahmaus 
in  some  parts  of  the  district  of  Jullundur  follow  custom  at 
variance  with  Hindu  Law.  But  the  decisions  in  question 
are  not  in  point.  In  the  case  of  Basanta  and  others  versus 
Udhu  Ram  and  others  the  parties  were  Brahmans  of  Mauza 
Khiwa  in  Tahsll  Nakodar  and  it  was  found  that  that  village 
was  owned  entirely  by  Brahmans  :  was  named  after  its 
Brahman  founder  ;  and  all  the  proprietors  tilled  the  soil 
with  their  own  hands  and  none  of  them  followed  priestly 
functions.  Similarly,  the  parties  in  the  other  case  were 
Brahmans  of  village  Shanku1  in  Tahtril  Nakodar  and  they 
formed  a  compact  village  community,  the  village  having 
been  founded  by,  and  named  after,  their  common  ancestor 
between  2U0  and  oCO  years  ago-  It  is  clear  that  these  two 
judicial  decisions  have  no  beaiing  on  the  present  case  ;  for 
tlie  constitution  of  the  village  Man  is  wholly  different  from 
the  constitution  of  the  villages  of  Khiwa  and  Shankar  to 
which    the    cases   juot    mentioned  relate. 

For  these  reasons  I  ague  with  the  learned  District 
Judge  in  boiling  that  the  plaintiffs  upun  whom  the  onus 
lay  have  failed  to  prove  that  they  are  governed  by  agricul- 
tural   custom  and  not  by  Hindu  Law.     I  accordingly  maintain 
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the    decree   uf    tlie    District   Judge  and     dismiss    this    appeal 

with   cost. 

Appeal  din  mimed. 


No  6- 

Before  Hun.  ISir  Donald  Johnstone,  Kt.,  Chief  Judge. 

SHER  AND  OTHERS— (Plaintiffs)— APPELLANTS, 

Versus 
ALLAH  DAD  AND  OTHERS— (Defendants)— 
RESPONDENTS. 
Civil    Appeal   No.  1852  of    1916: 

Punjab   Tenancy  Act,  XVI  of  18S7,  sections  53,  56,  59  and  60— poicci 

collaterals  to    control    power   of  alienation   of    an    occupancy  truant  - 

ancestral    tenancy— Custom — Tdi?    of  ftfauza    Budhiul,    Tuhsil    Chakwul, 

District  J 'ltd urn — second  appeal  or  revision  on  point  of  custom  when  Loner 

Appellate  Court  refused  certificate. 

Held,  lint  sections  53,  56  and  60  are  the  only  sections  of  the  Punjab 
Tenancy  Act  touching  power  of  alienation  l>y  occupancy  tenants  and 
there  the  relative  power  of  tenant  and  landlord  only  are  dealt  with, 
there  being  no  suggestion  of  the  rights  ol  reversioner. 

Udd  also,  that  as  the  Lower  Appellate  Court  had  found  that  bj 
custom  among  these  telis  a  reversioner  has  no  power  of  control  over 
alienations  and  had  refused  to  grant  a  certificate  for  second  appeal, 
the  Chief  Court  had  no  jurisdiction    t"  go  into  the  question  of  custom. 

Ueld  further,  that  the  Chief  Court  could  not  on  the  revision  side 
consider  whether  the  action  of  the  Lower  Appellate  Court  in  refusing  a 
certificate   was   reasonable    or    not,  no  revision  being  competent. 

Second  appeal  from  the  decree  of  L  11.  Leslie  .lone*,  Esquire,   l't- 
trict  Judge,  Rawalpindi,  dated  the  \6th  April  K>10. 
Taj-ud«Din,  for  Appe Hants. 
The  ordei  of  the  learned  Chief  Judge  was  as  follows  : — 

12th  July  1916.  Sib  Donald  Johnstone,  0.  J.— I    must  reject  this  appeal. 

Section  59,  Tenancy  Act,  has  no  hearing  whatever  on  the 
qnestion  of  power  of  alienation  by  an  occupancy  tenant  or 
of    the    right    of    an    heir    to    control    the    actual   ladder. 

Sections    •'>.".,  .V,    and    60    me    the    only    sections    touching 
power   of   alienation    by    occupancy     tenants,    and    there    lb" 

relative  powers  of  tenant  and  landlord  only  are  dealt  With, 
there  being  not  the  srrallest  suggestion  of  the  rights  ol 
reversioners. 

Then    ah    to   the    question    whether  among    these  Telis  re- 
versioners   have    the   power   of   control,   the    Lower  Appellate 

Court  has  held  in  the  plainest  language  tint  it  does  not 
lji  i.     This    decision    may    be    right   or     wrong:    with    that 
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I  have  no  concern.  What  I  am  concerned  with  is  whe- 
ther this  Court  has  jurisdiction  to  take  up  that  question 
in  second  appeal,  the  Lower  Appellate  Court  having  refused 
to  grant  the  certificate  which,  under  sub-section  (3)  of 
section  41,  Punjab  Courts  Act,  is  a  condition  precedent  to 
the  assumption  of  jurisdiction  by  this  Court. 

Mr.  Tiij-ud-Uin  suggests  that  this  Court  can,  on  the 
revision  side,  consider  whether  the  Lower  Appellate  Court's 
action  in  refusing  certificate  was  reasonable  or  not,  »nd,  if 
this  Court  fiuds  it  was  not  reasonable,  the  certificate  should 
be  taken  as  granted.  I  cannot  accede  to  this  contention 
Rightly  or  wrongly  the  Legislature  has  chosen  to  leave  the 
matter  entirely  in  the  power  of  the  First  Appellate  Court, 
and  no  revision  lies.     Petition  rejected  in  limine. 

Fetitiun  rejected. 


No-  7- 
Before  lion,  tier  Donald  Johnstone,  Kt.}  Chief  Judge. 

KHU6HI  RAM— (Defendant) -APPELLANT, 

Versus 

TULSA  RAM  AND  OTHERS—  (Plaintiffs)  - 

RESPONDENTS. 

Civil  Appeal  No   282  of  1916. 

Limitation—for  appeal— where  lower  Court  has  decided  une  issue  first 
and  later  on  another  issue  -preliminary  decree— Civil  Procedure  Code, 
Act  V  of  1908,  section  2 — meaning  of —explained -Indian  Limitation  Act, 
IX  of  1908,  section  5    extension  of  time. 

la  this  pre-emption  case  the  first  Court  drew  two  issues,  the  first,  putting 
plaintiffs  to  the  proof  that  their  suit  was  within  time  and  the  second,  calling 
upon  defendant  to  prove  what  was  due  to  him  under  a  mortgage.  The 
Court  decided  the  lirst  issue  in  favour  of  plaintiffs  ou  22nd  March  1915 
and  decided  the  second  issue  on  the  31st  May  1915,  Defendant  appealed  on 
25lhJune  1915  to  the  District  Judge  who  held  that  the  order  of  22nd 
March  1915.  was  a  preliminary  decree  and  might  have  been  separately 
appealed  against,  the  appeal  actually  hied,  inasmuch  as  it  attacked  that 
order,  was  thus  time  barred. 

Held,  that  the  decision  on  the  point  of  limitation,  dated  22nd  March 
1915,  was  not  a  "  preliminary  decree  "  withiu  the  meaning  of  section  2  of 
the  Code  of  Civil  Procedure  and  that  the  District  J adge  was,  consequently, 
in  error  in  dismissing  the  defendant's  appeal  as  time  barred. 

The  meaning  of  the  words  "  or  any  "  in  the  section,  explained. 
llcld  also,  that  even  if  technically  the  appeal  had  been    time-barred    the 
case  was  one  for  the  use  of  section  5  of  the  Limitation  Act. 
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Second  appeal  from  the  decree  of  F.  B.  R.    Spencer,    Esquire, 
District  Judge,  Dera  Ghiii  Khan,  dated  the  23rd  October  1915. 
Rani  Lai,  for  Appellant. 
Har  Gopal,  for  Respondents. 

The  judgment  of  the  learned  Chief  Judge  was  as  follows  :  — 
\7th  July  1916.  gIR  Do«ALD  JoHNSTONB,  0.  J.— Two  issues  were  drawn    by 

the  first  Court  in  this  redemption  suit — see  amended  issues  — 
the  plaintiffs  being  on  the  first  issue  called  upon  to  prove 
that  their  suit  for  redemption  was  within  time,  while  on  the 
second  issue  defendant  was  put  to  prove  how  much  money 
was  due  to  him  on  the  footing  of  the  mortgage.  On  22nd 
Mareh  1915  the  learned  Munsif  decided  the  first  issue  in 
favour  of  plaintiffs  and  fixed  a  fresh  date  for  trial  of  the 
second  issue,  which  it  decided  on  31st  M  >y  1915,  stating  a 
sum  to  be  paid  for  redemption.  Defendant  appealed  on  25th 
June  1915  to  the  District  Judge,  who  held  that  the  order  of 
22nd  March  1915  was  a  "  preliminary  decree  "  and  might 
have  been  separately  appealed  against,  the  appeal  actually 
fil«d,  inasmuch  as  it  attacked  th&t  older,  being  thus  time- 
barred.  He  therefore  refused  to  hear  defendant's  appeal  and 
dismissed  it  with  costs. 

Defendant  comes  here  on  second  appeal  and  asks  this 
Court  to  hold  that  his  appeal  to  District  Jud^e  was  not  too 
late  and  to  remand  that  appeal  for  decision  on  the  merits. 

There  is  nu  doubt  that  the  wording  of  tho  definition  of 
"  decree  "  in  section  2,  Civil  Procedure  Code,  is  very  wide 
and  is  calculated  to  give  rise  to  uncertainties  as  to  the  real 
meaning  of  the  Legislature  ;  but  I  cannot  believe  that  it 
was  ever  intended  to  allow  a  separate  appeal  against  each  and 
every  decision  on  each  and  every  issue  in  a  case.  1  cannot 
see  how  the  first  Court's  finding  on  the  question  of  limitation 
can  be  a  "  decree."  It  is  not  a  "  preliminary  '  decree  in  the 
ordinarily  accepted  technical  sense,  and  the  fact  that  the 
Legislature  put  in  the  words  "  and  may  be  either  preliminary 
or  final  ''  appears  to  me  to  throw  some  light  on  the  matter  In 
my  opiuion  the  addition  after  "  all  "  of  the  vrords  "  or  any  " — mjo 

margin — read    with  tin:     reference 
.  ,„  mi     to  preliminary  decree,  itn plies  the 

expression    of    an   adjudication  following  proposition*  : — 

which,  mi    far    b«    regards    the  ,       ■  .  , 

Court  expressing  it,  conclusively  v')  ln    ail>'    Klvtn    suit,     in 

determines     tbe  right  a    of    I  he  which    the    parties    have     joined 
parties  with  regard  to  all  or  sny 

of  the  matters  in  controversy   in  issue  on  any  mat  tern,    the    Court 

the   soil     and    may    be    cither     h„s  to  decide  certain    issues   (not 
preliminary  or  1jij.i1.  t  x 

necessarily  all  the  issues    framed 

in  order  to  dispose  finally  of  the  controversy. 
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(6)  In  those  cases  in  which  the  code  or  practice  pre- 
scribes the  passing  of  a  "  preliminary  "t  decree,  to  be  followed 
by  further  proceedings  in  order  to  arrive  at  a  final  decree, 
the  adjudication  on  all  the  matters  necessary  for  the  passing 
of  a  preliminary  decree  is  a  "  decree  ". 

(r)  Similarly,  where  no  technical  "  preliminary  "  decree 
is  called  for  or  where  f-uch  deciee  has  been  already  passed, 
the  adjudication  on  all  the  matters  necessary  for  final  con- 
clusion of  the  controversy  (i.  e.  for  disposal  of  plaintiff's 
claim)  is  a  "  decree  ". 

(d)  Where  the  definition  speaks  of  "  all  or  any  of  the 
matters,"  the  meaning  is  not  that  decision  of  any  and  every 
issue  is  a  decree  ;  the  words  "  or  any  "  were  inserted  because 
a  Court,  in  arriving  at  a  decree,  may,  and  often  does,  not 
decide  all  the  issues.  It  may  decide,  for  instance,  that  a 
plaintiff  has  no  locus  standi  to  sue,  or  that  the  suit  is  pie- 
nv-iture,  and  may  leave  a  dozen  substantive  issues  undecided. 
The  words  '"  or  any,"  in  short,  have  been  inserted  merely  to 
forestal  the  argument  that  an  adjudication  is  not  a  "  decree  " 
because  each  and  every  issue  actually  framed  has  not  been 
decided. 

Apart  from  this,  even  if  technically  the  appeal  had  been 
time-barred,  the  case  was  certainly  one  for  tlie  use  of 
section  5  of  the  Limitation  Act. 

I  allow  this  appeal  and  set  aside  the  dismissal  by  the 
Lower  Appellate  Court  of  defendant's  appeal  and  direct  that 
Court  to  hear  it  on  the  merits  Remand  under  Rule  23, 
Order  41,  Civil  Procedure  Code  Stamp  refunded.  Other 
costs  to  be  costs  in  the  case. 

Appeal  allowed. 


No.  a 

Before  Hon.  Mr.  Justice  Shah  Din. 

MUSSAMMAT  KIRPA   DEVI  AND  OTHERS— (Decree- 
Holders)— APPELLANTS, 
Versus 
DASATJNDHI  RAM  AND  OTHERS— (Judgment-Debtors) 
RESPONDENTS. 
Civil  Appeal  Ne.  407  of  1914. 

Execution  of  decree— money  decree  payable  by  instalments  airing  decree 
holder  the  option  of  taking  possession  of  land  en  failure  cf  payment  of 
two  consecutive  instalments — limitation. 

The  decree-holders  applied  on  the  3lst  July  1912  for  execution  of 
a  decree,  dated  2Gth  August   1907,   by  delivery  of  possession  to  them  of 
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one  half  of  973  kanals  8  marlas  belonging  to  the  judgment-debtors. 
The  decree  was  a  money  decree  payable  by  instalments  which  provided 
that  "in  case  of  default  of  two  continuous  (consecutive)  instalments  the 
"  plaintiffs  and  defendant    No.   2    are    authorised    to    take  possession  of 

"one  h.lf    of    973    kanals  8     marlas in    lieu  of    the 

"  outstanding  decretal  amount  in  execution  of  decree."  None  of  the  instal- 
ments mentioned  in  the  decree  had  been  paid. 

Hi  bl,  that  as  more  than  three  years  had  elapsed  since  the  first  failure 
in  payment  of  two  consecutive  instalments  the  option  reserved  in  the 
decree  to  the  decree  holder  of  taking  possession  of  the  land  was  barred 
by  limitation,  although  the  decree-holder  was  still  entitled  to  apply  for 
execution  of  the  decree  and  to  recover  such  of  the  instalments  as  are 
not  barred  by  limitation  under  the  three  years'  rule. 

7.  L.  R.  30  All.  123  (1),  referred  to. 

7.  L.  7?.  16  All.  237  (2),  7.  L.  R.  16  All.  371  (3),  100  P.  7?.  1902  M) 
and  6  7'.  R   1913  (5),  distinguished. 

Miscellaneous  second  appeal  from  the  order  of  A.  IT.  Parker, 
Esquire,  Divisional  judge,  tloshiarpur,  dated  the  3rd  Octoher 
1913. 

Sundar  Das,  for  Appellants. 
Tek  Chand,  for  Respondents. 

The  judgment  of  the  learned  Judge  was  as  follows  :— 

26th  July  19.6.  Shah    Din,    J — The    sole   question   for    decision    in   this 

appeal  is  whether  the  appellant,  who  stands  in  the  shoes 
of  certain  decree- holders  who  had  obtained  a  decree  in  the 
Court  of  the  District  Judge  of  Hoshiarpur  against  the  pre- 
decessor in  title  of  the  present  respondents  on  the  26th  of 
August  1907,  is  entitled  to  obtain  possession  of  a  certain  area 
of  land  owned  and  held  by  the  respondents  in  execution 
of  the  said  decree. 

Both  the  Courts  below  have  held  that  the  appellant's 
application  for  possession  of  the  hind  in  question  in  execu- 
tion of  the  deciee  of  the  26th  August  1907  is  barred  by 
limitation,  and  they  have  accordingly  dismissed  it.  In  appeal 
it  is  strenuously  contended  that  the  lower  Courts  have  taken 
an  erroneous  view  of  the  law  of  limitation  applicable  to  the 
case  and  that  their  decision  is  incorrect.  The  operative 
part  of  the  deciee  in  question  runs  as  follows: — "  *  *  * 
*     *     Defendant    No.     1    agrees    to    pay    to    the  plaintiffs  and 

•«  defendant   No.  2    Rs.  3,900  as  the  amount  claimed  :  Rs.  100 


(\)  1 1908,  7.  L.  R.  :\0  All.  123  Ujudhia  v.  Kunjal) 
•J       1894)    7.  L.   R.    16    All.    337    [Muhammad    Islam   v.    Muhammad 

All  fan). 
(3)  (1894)  7.  L.  R.  16  All  371  [Shankar  Prasad  v.  Jalpa  Prasad). 
(-1)  1(H)  P.  R.  1902  {Allah  Bakhsh  v.  Bhawani). 
(f>)  B  7'.  R.  1913  {Kishcn  Chand  v.  lihai  Gopul  Singh). 
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11  as  pleader's  fees,  and  Rs.  221  stamp  on  plaint,  or  Rs.  4,221 
"  in  all  by  the  instalments  noted  on  the  margin  ;  and 
"  that  in  case  of  default  of  two  continuous  (sic)  instalments 
"  the  plaintiffs  and  defendant  No  2  are  authorised  to  take 
"  possession  of  one  half  of  973  kanals  S  marlas  *  *  * 
"  ******  in  lieu  of  the  outstanding  decretal 
"  amount  in  execution   of  decree." 

Admittedly,  none  of  the  instalments  mentioned  in  the 
decree  have  been  paid  by  the  judgment-debtors  ;  and  the 
present  application  for  execution  of  the  decree  by  delivery  of 
possession  of  one  half  of  973  kanals  8  marlas  belonging  to  the 
judgment-debtors  was  made  on  the  31st  of  July  1912.  Both 
the  Courts  below  have  held  that  since  this  application  was 
made  more  than  three  years  after  the  judgment-debtors  had 
made  default  in  the  payment  of  the  first  two  consecutive 
instalments,  the  decree-holder  was  not  entitled  to  possession 
of  the  land  above  referred  to  by  viitne  of  the  default  clause 
contained  in  the  decree  ;  and  upon  this  ground  the}-  have 
dismissed  the  application  as  barred  by  limitation.  The 
appellants'  learned  counsel  contends,  on  the  authority  of 
I.L.R.  16  All.  l'37  (1),  and  371  (2),  100  P.  R.  1902  (3) 
and  6  P.  R.  1913  (1),  that  the  construction  put  by  the 
lower  Courts  on  the  default  clause  in  the  decree  is  wrong, 
and  that  his  client's  application  for  execution  of  the  decree 
by  delivery  of  possession  of  the  land  in  question  was  within 
time.  His  argument  is  that  the  decree-holder  had  the  option 
of  waiving  the  benefit  of  the  default  clause  on  the  occur- 
rence of  the  default  in  payment  of  the  first  two  consecu- 
tive instalments,  and  that  on  the  happening  of  a  subsequent 
default  in  payment  of  any  two  consecutive  instalments  that 
full  due  after  the  first  two  instalments,  the  decree-holder 
had  the  right  to  revive,  a=<  it  were,  his  option  to  enforce 
the  default  clause  and  to  obtain  possession  of  the  land  men- 
tioned in  the  decree  in  lieu  of  such  of  the  instalments  as 
were  not  barred  by  limitation. 

The  authorities  cited  by  the  learned  counsel  do  not 
support  his  contention,  and  I  am  of  opinion  that  the  view 
taken  by  the  Courts  below  is  perfectly  sound.  It  is  no 
doubt  true,  as  pointed  in  I.  L.  R.  16  All  371  (2),  that  an 
inbtalment     decree   which   is   worded   such    as   the   one  passed 

(1)  (1891)   /.   L.  R.   16    All.    237    (Muhammad    Islam    v.    Muhammad 

All  sail). 
(3)  (1894)  /.  L.  R.  1G  All.  371  (Shankar  Prasad  v.  Jalpa  Prasad). 
(3)  100  P.  R.  1902  (Allah  Bakhsh  v.  Bhawani). 
(l,i  6  P.  R,  1913  {Kishan  Chand  v.  Bhai  Gopal  Singh). 
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in   the   present    ease,    must    be  construed,  as  far  as  possible,     in 
favour    of   the  decree-holder    so    as   to     give  hirn     an   option 
to  execute    the   whole    decree   on   the   happening  of   a    default 
or   to    allow   the   decree   to  run   on    and   leave   the   remaining 
instalments    to     be   paid   in    doe      time.     But    the   Allahabad 
decision    nowhere    lays   down    that    in  such  a  case    the  decree- 
holder    is    at    Irberty     to    waive    the   option    given    to    him    by 
the   decree   on    the   happening   of   the     first   default    and  then 
to   revive   it   at   any    subsequent   time    on     the   happening    of 
a   second,    third,  or    fourth     default    and  so    on    until  the  last 
instalment  due    under    the   decree   becomes   barred  by  limita- 
tion.    Neither    the    Allahabad    decision    nor    the   decisions   of 
this    Court     cited    by   the   appellant's  counsel    lay    down    this 
proposition  ;   in   fact,   there   are  certain  passages  in  the  judg- 
ment  of   the    Division  Bench    in    the     Allahabad    case     which 
distinctly    support    the    contention  of  the   respondent's    pleader 
that    the   option  given   to   the   decree  holder  by  a  decree    such 
as  the    present   must   be   exercised    by    him    once  and  for  all, 
and    that   if    he    does   not    exercise    the    option,    according     to 
the   terms  of   the  decree,  on  the  happening  of  the  first    default 
he   cannot   revive   it  subsequently    so  as  to  be  able   to  enforce 
the   default  clause.     He   is,    howover,    entitled    to  execute  the 
decree   as   if  it   contained    no  default  clause,  and  can  recover, 
by    making   a   proper   application   for   execution,   such    of  the 
instalments    specified    in    the    decree   as    are    not     barred    by 
limitation   at   the    date  'of    the    application.     In    other    words, 
what   is    contended  for  the  respondents  i<  that   in  the  present 
case    the   decree-holder    is     not   entitled    to    obtain     possossi  m 
of  the    land    mentioned    in  the  decree,   inasmuch  as  the   option 
reserved  to   him   by  the  decree  of  enforcing  the   default  clause 
was   not   exercised    within    three  years   of    the  date  of  default 
in    payment  of  the   first    two   instalments;    but   that,    notwith- 
standing   this,     the    decree-holder     is    entitled      to    apply    for 
execution   of    the   decree  and  recover  such  of   the   instalments 
specified  in    the   decree  as  arc  not  barred    by   limitation  under 
the    threo   years' rule    (r/.    /.   L.    U     30    All.     page    123)     (1). 
In      my    opinion    this     contention    is    perfectly    sound,    and    I 
hold   that    the     lower    Courts    have    taken  a   correct    view    of 
the  ease. 

I    maintain  the  decree  of  the   Lower    Appellate   Couit  and 
dismiss  tliis  appeal  with  costs. 

Appeal  dismissed. 


(1)  (1908)  /.  L.  R.  30  All.  123  (Ajudhia  v.  Kwnjal) 
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No.  9- 

Before  Hon.  Mr.  Justice  Scott- Smith. 

MEHR  SINGH  AND  OTHERS— (Plaintiffs)— 

APPELLANTS, 

Versus 

SOCHET  SINGH -(Defendant)  -RESPONDENT. 

Civil  Appeal  No.  895  of  1914. 

Religious  endowment— alienation — sale  by  descendant  of  founder  of  the 
right  to  manage  Bunga  Slier  Singh,  Golden  Temple,  Amritsar— transfer  of 
tcligious  office— whether  valid. 

The  plaintiff  claimed  possession  of  certain  kothris  in  Bunga  Sher  Singh 
situate  in  the  quadrangle  of  the  Golden  Temple,  Amritsar,  under  a  deed  of 
sale  by  a  descendant  of  the  founder,  transferring  to  plaintiff  for  a  con- 
sideration of  Rs.  1,000  the  whole  bunga  and  declaring  that  it  is  to  be 
managed  and  superintended  by  him.  It  was  admitted  that  the  bunga  itself 
was  waqf  property  and  could  not  therefore  be  sold. 

Held  that  the  bunga  or  hostel  being  a  partly  religious  and  partly 
charitable  institution,  the  office  of  manager  partakes  of  the  nature  of  a 
religious  office  and  that  the  sale  of  the  right  of  management  for  the 
personal  gain  cf  the  vendor  was  consequently  invalid. 

I.  L.  R.  1  Mad.  235  (P.  C.)  (1),  /.  L.  R.  5  Mad.  89  (2),  106  P.  R.  1892  (3), 
and  I.  L.  R.  26  Mad.  31  (4),  referred  to,  also  Rama  Krishna's  Hindu  Law, 
Volume  II,  page  451. 

/.  L.  R.  17  Cal.  3  (P.  C.)  (5),  81  P.  R.  1902  (6),  I.  L.  R.  17  Gal.  557  (7) 
and  I.  L.  R.  36  Cal.  975  (8),  distinguished. 

Second  appeal  from  the  decree  of  M.  L.  Waring,  Esquire, 
Divisional  Judge,  Amritsar  Division,  dated  the  20th  January 
1914. 

Sheo  Narain  and  Sewa  Ram  Singh,  for  Appellants. 

Kirkpatiick  and  Govind  Das,  for  Respondent. 

The  judgment  of  the  learned  Judge  was  as  follows  : — 

Scott-Smith,  J. — In  the  suits  out  of  which  these  two  2Sth  July  1916. 
appeals,  Nos.  895  and  396  of  1914,  arise  the  plaintiffs  sued  for 
possession  of  certain  ko'liris  in  Bunga  Sher  Singh,  situated 
in  the  quadrangle  of  the  Golden  Temple,  Amritsar.  Plaintiff 
No.  1  Mehr  Singh  based  his  right  to  sue  upon  a  deed  executed 
in  his  favour  by  Raghbir  Singh,  a  descendant  of  the  founders  of 
the  bunga.     The  other  two  plaintiffs  joined  him  in  the    capacity 

(1)  (1876)  I.  L.    R.   1  Mad.  235  (P.   C.)  {Rajah   Vurmahvalia  v.  Rati 

Vurmah). 

(2)  (1882)  /.  L.    R.    5  Mad.  89    {Rama    Varma  Tambaran  v.   Raman 

Nayar). 

(3)  106  P.  R.  1892  (Nur  Muhammad  v.  Ghulam  Ilabib), 

(4)  (1902)/.  L.R.  20  Mad.'Sl  yLakshmanaswamiNaidu  v.  Rangamma^. 

(5)  (1889)   /.    L.    R.  17  Cal.  3  {P.   C)    {Gossami  Siri  Girdhariji  V. 

Romanlalji). 

(6)  81  P.  R.  1902  {Kishen  Singh  v.  Sardarni  Partab  Kour). 

(7)  (1890)  /.  L.    R.  17  Cal.   557    (Khetter  Chunder  Ghose  v.  Hari  Das). 

(8)  (1909)  /.  L.   R.  36  Cal.  975  (Nirad  Mohini   Dassi    v.    Shibadas 

Pal). 
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of  worshippers  at  the  bunga.  The  first  Court  held  that  it 
was  not  proved  that  the  founders  had  reserved  to  themselves 
any  rights  in  the  bunga  or  its  management  und  that  therefore 
they  could  not  transfer  those  rights  to  any  one  else.  It 
further  held  that  the  bunga  heing  waqf  property  and  a 
religious  institution  the  right  of  management  could  not  be 
sold  ;  it  therefore  held  that  plaintiff  1  Mehr  Singh  had  not 
the  right  to  sue  by  reason  of  the  deed  executed  in  his  favour 
by  Haghbir  Singh.  It  also  held  that  the  suit  by  plaintiffs  2 
and  3  in  the  capacity  of  worshippers  could  Dot  lie  in  the 
present  form  and  therefore  dismissed  the  suit.  On  appeal 
tl  e  Divisioual  Judge  agreed  with  the  first  Court  that  there 
was  no  right  of  private  property  in  the  bunga  which  the 
representatives  of  the  founders  could  dispose  of  and  that  it 
had  been  absolutely  dedicated  to  religious  purposes-  As  to 
whether  the  plaintiffs  as  worshippers  could  maintain  a  suit 
he  stated  that  no  arguments  had  been  addressed  to  him  and 
that  the  lower  Court's  finding  upon  that  point  stood  un- 
challenged. He  accordingly  dismissed  the  appeal.  The 
plaintiffs  have  filed  a  second  appeal  to  this  Court  and  I  have 
listened  to  lengthy  arguments  by  counsel.  Pandit  SheoNarain 
on  behalf  of  the  appellants  cites  /.  L.  Ji.  17  Cal.  p.  o  (1) 
ai  d  various  other  authorities  in  support  of  the  proposi- 
tion that  according  to  Hindu  Law  the  office  of  manager  of  a 
religious  institution  is  held  to  be  vested  in  the  heir  or  heirs  of 
the  founder,  in  default  of  evidence  that  he  has  disposed  of  it 
otherwise.  1  do  not  propose  to  examine  these  authorities  or  to 
decide  the  question  whether  the  heirs  of  the  founders  of  the 
bunga  in  question  have  any  right  of  management  vested  in 
themselves  because  in  my  opinion  the  c;.se  can  be  decided  on 
other  points  81  I'.  II,  of  190J  (2)  is  the  only  reported  cast; 
relating  to  a  bunga  attached  to  the  Golden  Temple  at 
Amritsar  which  has  betn  refe:red  to,  but  it  does  not  touch 
the  point  which  I  am  now  about  to  discuss  and  is  of  no  help 
towards  the  decision  of  the  present  case. 

The  other  main  point  argued  before  me  waa  whether  the 
sale  or  alienation  of  the  bunga  or  the  right  of  managemen 
thereof  could  be  validly  effected.  The  deed  under  which 
plaintiff  1  claims  commences  by  saying  that  the  bunga  in 
question  is  owned  and  possessed  by  Raghbir  Singh,  the  actual 
words  used  in  the  deed  being  mamlnka  ica  maqbuza  khud  which 
certainly  mean  that  Etaghbir  Singh  claimed  to  be  the  pro- 
prietor of  the  institution       1  he  deed  then  goes   on    to    say    that 

(I)  (1889;  /.    L   B.     17  CaL  3   (P.    C.)   y(Jussami  Sri  Qirdhariji    v. 

/.  manlalji). 
(t)  81  V.  R.  1902  {Kisken  Bingh  v.  Bardarni  Vat-tab  Kaur). 
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Raghbir  Singh  has  made  over  the  whole  of  the  bunga  to  the 
possession  of  Bhai  Mehr  Singh  and  that  it  is  to  he  managed 
and  superintended  by  him.  The  words  used  are  kid  Bunga 
mazkur  Bhai  Mehr  Singh  he  kabze  wa  intizam  iva  migrant  men 
hamesha  ke  lie  de  diya  hai.  Then  Raghbir  Singh  goes  on  to 
say  that  the  reason  for  the  transfer  is  that  the  bunga  needs 
repairs  and  that  he  himself  cannot  afford  and  has  no  time  to 
execute  repairs.  He  then  says  that  his  own  monthly  income 
by  way  of  rent  from  the  bunga  has  been  Rs.  5  and  that  in 
consideration  of  this  the  Bhai  Sahib,  *.  e.,  Mehr  Singh  has 
promised  to  give  him  Rs.  1,000  out  of  which  Rs.  500  has 
already  been  paid  and  the  other  Rs.  500  is  to  be  paid  before 
the  Registration  Officer.  Now  there  can  be  no  doubt  that 
this  is  a  sale-deed  of  the  bunga  and  of  all  the  rights  possessed 
by  Raghbir  Singh  therein  for  a  consideration  of  Rs.  1,000. 
The  bunga  is  admittedly  toaqf  and  therefore  it  could  not  be 
sold  by  Raghbir  Singh.  But  Pandit  Sheo  Narain  argues 
that  the  sale  of  the  right  of  management  and  superintendence 
is  valid  as  the  transfer  was  made  for  the  benefit  of  the  in- 
stitution. In  support  of  his  proposition  he  relies  upon  I.  L.  B. 
17  Cal  557  (1)  and  I.  L.  B.  36  Cal.  975  (2).  In  the  former  of 
these  rulings  it  was  held  that  the  gift  of  an  idol  and  of  the 
land  with  which  it  is  endowed  (being  a  private  endowment) 
made  with  the  concurrence  of  the  whole  family  to  another 
family  for  the  purpose  of  carrying  on  the  regular  worship  of 
the  idol,  if  made  for  the  benefit  of  the  idol,  is  not  invalid. 
The  ruling  is  in  my  opinion  clearly  distinguishable  from  the 
present  case,  because  there  the  endowment  was  a  private 
one  and  the  alienation  was  by  way  of  gift  and  not  for  con- 
sideration as  in  the  present  case.  In  the  36  Cal.  case  it  was 
held  that  an  alienation  of  the  office  of  shebait  to  a  closely 
connected  member  of  the  family  who  seems  to  hav^e  more 
interest  in  the  worship  of  the  idol  than  any  one  else,  and 
without  any  idea  of  personal  gain,  is  valid  under  the  Hindu 
Law.  This  authority  is  also  distinguishable  from  the  present 
case.  There  also  the  alienation  was  made  for  the  benefit  of 
the  institution  and  without  any  idea  of  personal  gain. 

On  the  other  side  the  following  authorities  have  been 
cited  by  Mr.  Kirkpatrick— I.  L.  B.  1  Mad.  235  (3).  Tins 
was  a  Privy  Council  case  and  their  Loidships  said  that  there 
was  no  authority  under  the  general  principles  of  Hindu  Law 
for  holding  that  the  trustees  of   a    temple    had    any    power    to 

(1)  (1890)  J.  L.  R.  17  Cal.  557  (Khetter  Chunder  Ghoxe  v.  Hari  Das). 

(2)  (1909;  I.  L.  R.  36  Cal.  975  (Nirad  ilohini  Da*si  v.  Shbadas  Pal). 

(3)  (1S76;  I.  L.  R.  1    Mad.  235   (P.  C.)    {Rajah  Yurmahvalia   v.   Ravi 

Vurmah). 
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make  a  transfer  of  their  office  in  the    institution   to    a   person 
unconnected  with  the   family    from   which   the   trustees   wero 
taken.     I.  L.  B.  5  Mad.  89  (1)    in   which   it   was   held    that   a 
transfer  of  the  right  to  manage  a  Malabar  templo  and  its  lands 
by  way  of  lease  for  a  sum  of  money    was    illegal.     The   Privy 
Council  case  referred  to  above  was  followed.  106  P.  B.  1 892  (2) 
in  which    it  was    held   that   the    transfer   of  a   share   in   the 
shrine  and  the  offerings  was  akin  to  the  transfer  of  a    religious 
office  and  was  invalid.     I.  L.  B.  26  Mad-  31  (3)    where   it  was 
held  that  the  sale  of  an  office  attached  to    a  temple,   involving 
services  of  a  personal   nature  and     entitling  the  holder   of   it 
to  receive  emoluments,  is   against    public  policy   and  will   not 
be  recognized   or    enforced    by   the    Courts.     Hindu    Law    by 
Ramakriskna,    Volnme    II,    page  451,   where   it   is  said    "  A 
"  religious     trust,    or   the   right   of  managing   a   religious   or 
"  charitable  endowment,   or   a   religious   office   attached    to    a 
"  temple  or  any  other  endowment,  cannot  be  alienated   by    the 
"  holder,  in  the  absence  of  a  custom  or  usage   to   the   contrary 
"  or  any  term   in   the   endowment   justifying   the   alienation." 
Numerous   authorities   are     quoted    in    support  of  this.     The 
rule  appears  to  be  subject   to   the  exception    that   in   the   case 
of  a  private   endowment   an   alienation  may  in    some   cases  be 
valid,  where  it  is  made  for  the  benefit  of  the   endowment    to   a 
person  specially  interested  and  without   any   idea   of   personal 
gaiD. 

The  description  of  the  bunga  is  given  as  follows  in  the 
judgment  of  the  first  Couitanditis  not  contested  by  either 
side  : — "  Bungas  are  hostels  where  pilgrims  coming  from 
"  various  parts  of  India  to  pay  a  visit  to  the  Golden  Temple 
"  stay.  These  hostels  were  founded  by  rich  men,  especially 
"  by  the  Rajas  and  were  dedicated  to  the  public  as  waqf 
"  property.  There  was  appointed  in  each  bunga  a  custodian 
"  called  Bungai  whose  duty  was  to  read  Granth  Sahib  and 
"  arrange  for  the  comfort  of  the  pilgrims  staying  in  the  bunga 
"  and  keep  the  bunga  in  a  proper  order."  This  shews  tliat 
the  bungas  are  partly  leligious  aud  partly  charitable  in- 
stitutions and  r  lie  office  of  mnnager  may  theiefore  be  said 
to  pin  take  of  the  nature  of  a  religious  office.  The  manager, 
if  he  has  am  powers  at  all,  may  himself  be  the  Bungai  or  lie 
may  appoint  some  one  else  to  perform  the  duties  of  the 
Bungai  who  has  to  read  the  Granth  Sahib.  His  other  duties 
aie  to  look  after  the  visitors  and    io   take   proper  care    of   the 


(1)  (1882)  /.  L.  R.   5  Mad.  B9  (Rama   Varum   Tambaran   \.   I 

Nayt 

(2)  106  P.R.  1892  (Nur  Muhammad  v.  Ghulam  llabib). 

(3)  (190 J;  /.  /,.  fi.  26  Mad.  :>l  {Lakskmananoami  N  uidu  v.  Rartgamma), 
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building.  When  therefore  Raghbir  Singh  sold  the  bunga 
and  the  right  of  its  management  and  superintendence  he  sold 
a  religious  office  and  did  so  for  his  own  personal  gain.  I 
therefore  hold  on  the  authorities  above  quoted  that  the 
alienation  was  invalid. 

As  to  the  right  of  plaintiffs  2  and  3  to  maintain  the  suit 
as  worshippers,  no  arguments  were  addressed  to  me  at  all. 
The  first  Court's  finding  against  the  plaintiffs  was  not 
challenged  in  the  Lower  Appellate  Court.  It  has  therefore 
apparently  been  accepted  and  it  is  unnecessary  for  me  to 
discuss  its  correctness.  I  therefore  agree  with  the  Lower 
Courts  that  the  plaintiffs  have  no  locus  standi  to  maintain  the 
present  suits. 

The  appeals  fail  and  are  dismissed  with  costs. 

Appeals  dismissed. 


No.  10. 

Before  Hon.  Mr.  Justice  Johnstone  and  Hon.  Mr.  Justice 

Ghevis- 

WAZIR  ALI  AND  AMIR  ALI— (Defendants)— 

APPELLANTS, 
Versus 

MAHBUB  ALI  AND  MUHAMMAD  ALI— (Plaintiffs)  — 

AND  FAUJADAR— (Defendant)— RESPONDENTS, 

Civil  Appeal  No.  23S  of  1910. 

Indian  Registration  Act,  XVI  of  1908,  section  17  {$)  VI— award  draxon 
up  by  arbitrators  at  dictation  of  parties  and  signed  by  the  parties  as  icell  as 
the  ai  bitrators— whether  exempt  from  registration. 

The  parties  to  this  case  are  brothers.  The  plaintiff  sued  for  pos- 
session of  certain  property  which  fell  to  his  share  on  a  partition.  The 
four  brothers  appointed  two  arbitrators  and  an  umpire  to  divide  the 
paternal  estate  between  them  and  the  arbitrators  drew  up  a  document, 
dividing  the  property.  It  appeared  that  the  arbitrators  and  umpire  did 
not  do  the  work  of  partition  themselves  and  that  in  fact  the  arbitra- 
tors and  umpire  did  no  work  whatever  except  to  write  the  award 
dictated  by  the  parties.  This  award  was  signed  by  the  two  arbitra- 
tors and  the  umpire  and  also  by  the  four  brothers.  The  first  Court 
passed  a  decree  in  accordance  with  the  award  which  was  upheld  on 
appeal  by  the  Divisional  Judge.  On  further  appeal  to  the  Chief 
Court" 

Held,  that  the  document  in  question  signed  by  the  arbitrators  as 
their  award  did  not  cease  to  be  an  award  merely  because  the  settle- 
ment was  arrived  at  by  the  parties  and  was  also  signed  by  them, 
and  that  consequently  the  document  did  not  require  registration,  vide 
section  17  (2)  VT  of  the  Registration  Act, 
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P.  L.  R.  1900,  p.  459  (1),  disapproved -71  P.  li.  1906  (2),  84  P. 
It.  1907  (3),  81  P.  R.  1913  (4),  distinguished,—  /.  L.  72.  22  All.  224  (5) 
and  C.  A.  1038  of  1907  (unpublished)  foil  owed-  C.  A.  1002  of  1905 
^unpublished),  referred  to. 

Held  aho,  that  since  the  parties  themselves  signed  the  award  they  shoidd 
not  be  allowed  to  pick  holes  in  it. 

Further  appeal  from  the  decree  of  M,  L.  Waring,  Esquire, 
Divisional  Judge,  Jullundur  Division,  dated  the  9th  Febru- 
ary 1910. 

Shadi  Lai  and  Sheo  Narain,  for  Appellants. 
Muhammad  Shafi  and  Umar  Bakhsh,  for  Respondents. 
The  judgment  of  the  Court  was  delivered  by — 

12th  Jany.  1914.  Creyis,  J. — The   parties   to    this   case  are    brothers-     The 

plaintiff  sues  for  possession  of  certain  property  which  fell 
to  his  share  on  a  partition.  The  -four  brothers  appointed 
two  arbitrators  and  an  umpire  to  divide  the  paternal  estate 
between  them  ;  this  appointment  was  made  by  a  document, 
dated  16th  April  1906.  On  the  19th  April  1906  the  arbitra- 
tors drew  up  a  document,  dividing  the  property  between 
the  two  brothers.  From  the  evidence  given  by  the  two 
arbitrators  and  the  umpire  it  is  clear  that  the  arbitrators 
and  umpire  did  not  do  the  work  of  partition  themselves, 
and  that  in  fact  the  arbitrators  and  umpire  did  no  work 
whatever  except  to  write  an  award  dictated  by  the  parties. 
This  award  was  signed  by  the  two  arbitrators  and  the  umpire, 
and  also  by  the  four  brothers. 

The  plaintiff  having  been  given  a  decree  by  the  first 
Court,  and  the  appeal  of  the  two  contesting  brothers — the 
fourth  brother  is  merely  a  pro  forma  defendant — having 
been  dismissed  by  the  Divisional  Judge,  the  two  contest- 
ing brothers  have  preferred  a   further  appeal  to  this  Court. 

The  memorandum  of  appeal  contains  7  grounds,  and 
3  additional  grounds  were  filed  later  on,  but  Mr.  Shadi  Lai 
has  confined  himself  to  two  points  only.     He  contends — 

(1)  that  the  so  oalled  award  is  not  really  an  award,  and 
is  inadmissible  for  want  of  registration,  and 

(2)  that  the  award  is  faulty  inasmuch  as  the  arbitra- 
tor and  umpire  were  appointed  to  divide  the  property, 
whereas  they  have  loft  some  of  the  property  still  joint, 
merely  laying  down  the  fractional  shares  of  each  of  the 
brothers. 


1    P.  L.  li.  1900,  p  459  (RattanChand  v.  Qkaiita  Mai). 
_)  71  P.  I'.  1908  [Atimat  Bingh  v.  Kahrant  Singh). 
i  P.  R.  1907  {Bttagal  Ram  v.  Paras  Ram).' 

(4)  81  /'.  R.  1913  (Jcsa  Lai  v.  Mustammat  Ganga  Deri). 

(5)  (1900)  I.  L.  R.  22    All.    224    [Qobardhan  Das    v.  Jai  Kishen 

Das). 
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In  support  of  his  argument  that  the  document  of  19th 
April  1906  is  inadmissible  for  want  of  registration,  Mr. 
Shadi  Lai  relies  on  two  rulings,  71  P.  E.  1906  (1),  and  a 
ruling  of  this  Court  reported  in  P.  L.  R.  1900,  page  459  (2). 
With  all  due  respect  I  must  express  my  dissent  from 
the  latter  ruling  which  is  a  single  bench  decision.  No 
doubt  a  written  award  by  which  valuable  immoveable  pro- 
perty is  divided  is  an  instrument  of  partition,  and  but  for 
sub-section  (2)  of  section  17  of  the  Registration  Act 
would  require  registration  being  a  document  such  as  is 
spoken  of  in  section  17  (1)  (6)  of  the  Act.  But  sub-section 
(2)  lays  down  that  "  nothing  in  clauses  (6)  and  (c)  of  sub- 
section   (1)    applies    to   any   decres    or  order  of 

a  Court  or  any  award."  In  the  judgment  under  consider- 
ation we  read  that  "  the  arbitrators  carried  out  the  parti- 
tion." Now  Mr.  Shadi  Lai  admits  that  where  the  aibitrators 
themselves  effect  the  partition,  the  written  document  drawn 
up  by  them  is  an  award,  and  is  exempt  from  registration. 
So  that  the  judgment  in  question  goes  even  further  than 
Mr.  Shadi  Lai's  argument.  The  mere  fact  that  the  parties 
as  well  as  the  arbitrators,  signed  the  award  was  not,  in 
my  opinion,  sufficient  ground  for  holding  that  the  award 
required  registration. 

I  fail  to  see  that  an  award  ceases  to  be  an  award 
merely  because  the  parties  sign  it  as  well  as  the  arbitratois. 
Mr.  Shadi  Lai's  contention  is  not  that  an  award  can  in 
any  circumstances  be  regarded  as  a  document  the  registra- 
tion of  which  is  compulsory,  but  that  the  document  in 
the  present  case  is  not  an  award  at  all,  being  merely  a 
document  drawn  up  at  the  dictation  of  the  parties  and 
countersigned  by  the  so-called  arbitrators,  and  umpire  ; 
according  to  him  the  arbitrators  and  umpire  are  mere  dum- 
mies, and  the  document  is  merely  a  partition  effected  by 
the  parties  and  thrown  into  the  form  of  an  award.  Mr. 
Shadi  Lai  urges  that  the  obligation  to  register  the  do- 
cument cannot  be  evaded  in  such  a  manner.  But  the 
fact  is  clear  that  the  law  exempts  all  awards  from  re- 
gistration, and  unless  we  can  hold  that  the  document  in 
question  is  not  an  award,  I  fail  to  see  how  we  can  reject 
it  for  want  of  registration. 

Turning  now  to  71  P.  B.  1906  (1)  a  Division  Bench  rul- 
ing— I  find  not  a  single  case  in  that  judgment  leading 
me   to    suppose    that   either  the    Court     or     the   counsel    for 


(\)  71  P.  R.  1906  (Azimat  Singh  v.  Kalwant  Singh), 
(2)  P.  L,  R,  1900,  p.  459  {Rattan  Chand  v,  Ghasita  Mai), 
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either  party  ever  ["regarded  the  document  as  an  "  award." 
It  is  true  that,  the  judgment  speaks  of  arbitrators,  but  it 
was  a  case  in  which  the  parties  had  themselves  divided 
the  property  into  two  portions,  and  all  that  the  arbitrators 
had  to  do  was  to  witness  the  bidding  between  the  parties 
as  to  which  lot  should  fall  to  the  one  party  and  which 
to  the  other.  The  arbitrators  had,  in  my  opinion,  no 
work    to  do    which   could     be   described   as    arbitration,   and 

I  think  it  is  for  this  reason  that  we  find  the  judgment 
dealing  simply  with  the  question  whether  the  document  is 
one  falling  under  section  17  (1)  (6),  and  omitting  en- 
tirely to  discuss  the  question  of  the  applicability  of  sec- 
tion 17  (2)  (VI). 

Had  there  been  the  least  suggestion  of  the  document 
being  an  award,  I  feel  sure  that  the  learned  Judges  would 
have  given  reasons  for  holding  t!  at  sub-section  (2)  was 
not  applicable.  The  head-note  to  this  judgment,  which 
speaks  of  the  document  as  an  "  award  "  is,  in  my  opinion, 
misleading. 

For  the  respondents  several  rulings  are  cited.  In  22 
All.  224  (1),  the  document  was  one  which  purported  to  be 
a  considered  award  of  the  arbitrators  framed  after  con- 
sideration of  the  statements  of  the  parties  and  the  deposi- 
tions of  witnesses,  whereas  as  a  matter  of  fact,  the  arbi- 
trators had  taken  no  evidence  and  held  no  sittings,  and 
the  award  had  been  drawn  up  by  certain  relations  of  the 
'parties  who  took  it  to  the  arbitrators  who  then  signed  it, 
as  also  did  the  parties.  The  case  is  in  my  opinion  very 
similar  to  the  present  one  I  fully  agree  with  the  remark 
of  Strachey,  C.  J.,  on  page  228,  "  if  the  award  really  re- 
u  presented   a  settlement  agreed   to   by  the  parties,   I  see    no 

II  objection  to  the  draft  being  adopted  and  the  award  being 
"  made  by  the  arbitrators  in  accordance  with  the  settle- 
"  ment,  any  more  than  I  see  any  objection  to  a  Court 
"  passing  a  decree  in  accordance  with  an  agreement  arrived 
"  at  by  the  litigants."  As  to  the  award,  arrived  at  in 
such  circumstances,  being  binding  on  the   parties,    the   learned 

C.  J.  says,  (page  229)  "  the  conclusion was  accepted  by 

"  the  parties,  who  of  course  knew  perfectly  well  how  the 
"  settlement  had  been  arrived  at  and  the  award  drawn 
"  up. 

The   above   ruling   lias  boon   followed    in  an  unpublished 
Division  Bench   ruling   of   this    Court,  Civil  Appoal  No.  1038 


(1)  (1900)  /.  L.  R.22  AIL  224  (Gobardhan  Das  v.Jai  Kishen  Das). 
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of  1907,  in  which  the  following  passage  occurs.  "It  is 
"  quite  possible  that  the  arbitrator,  finding  that  the  parties 
"  were  agreed,  made  no  enquiry,  but  simply  drew  up  his 
"  award  in  terms  which  were  agreed  to  by  all  parties  con- 
"  cerned,  but  this  would  not  prevent  the  award  from  being 
"  a  valid  and  binding  one  (see  I.  L.  R.  22  All.  224)  (I), 
"  nor  would  it  necessarily  follow  from  the  absence  of  con- 
"  test  that  the  award  was  not  in  accordance  with  the  real 
"  facts." 

84  P.  R.  1907  (2)  and  81  P.  B.  1913  (3),  are  also 
quoted  on  behalf  of  the  respondents,  but  in  the  former 
ruling  the  final  decision  was  arrived  at  on  grounds  not 
connected  with  the  question  now  before  us,  and  the  latter 
is  distinguishable  from  the  present  case  in  that  the  ar- 
bitrators in  that  case  did  a  considerable  amount  of  work 
themselves.  These  cases  are,  therefore,  not  of  much  assistance 
to  us. 

I  may  add  that  the  view  which  I  have  taken  of  71 
P.  R.  1906  is,  in  my  opinion,  supported  by  a  later  Division 
Bench  ruling  Civil  Appeal  1002  of  1905,  decided  on  22nd 
June  1906,  by  Chitty  and  Rattigan,  JJ.  (It  will  be  noted 
that  the  judgment  in  71  P.  R.  1906  (4)  was  written  by 
Rattigan,  J.)  I  quote  the  following  from  Civil  Appeal  1002 
of  1905.  "  Another  case  referred  to  was  Azimat  Singh  v. 
"  Kalwant  Singh,  Civil  Appeal  86  of  1905  (4)  but  there 
"  tho  document  was  really  an  instrument  of  partition,  the 
"  part  taken  by  the  arbitrators  extending  only  to  the  de- 
"  termination  of  the  question  which  co-sharer  was  the  highest 
"  bidder  for  each  particular  item  of  property.  Coming 
"  back  to  the  document  in  this  case  we  think  it  is  an 
"  award  of  arbitrators  and  nothing  more.  The  fact  that 
"  the  parties  signed  it  as  a  token  of  their  assent  does  not 
"  change  its  character." 

In  my  opinion  the  document  in  question,  signed  by  the 
arbitrators  as  their  award,  does  not  cease  to  be  an  award 
merely  because  the  settlement  was  arrived  at  by  the  parties 
and  wa3  also  signed  by  them.  The  parties  had  called  in 
the  arbitrators,  and  then  chose  to  have  the  settlement  re- 
corded as  an  award.  If  this  is  an  evasion  of  the  law  relat- 
ing   to  registration,  so  much   the    better   for    the  parties  and 


(1)  (1900;  7.  L.  R.  22  All.  224  (Gobardhan  Das  v.  Jai  Kishen  Das). 

(2)  84  P.  R.  1907  (Bhagat  Ram  v.  Paras  Ram). 

(3)  81  P.  R.  1913  (Jesa  Lai  v.  Mussammat  Ganga  Devi). 

(4)  71  P.  R.  1906  {Azimat  Singk  v.  Kalwant  Singh). 
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so  much  the  worse  for  the  law.  I  can  see  nothing  illegal  in 
the  evasion. 

As  to  the  second  point  raised  by  Mr.  Shadi  Lai,  I 
can  only  say  that  since  the  parties  have  themselves  signed 
the  award  they  should  not,  iu  my  opinion,  be  allowed  now  to 
pick  boles  in  it. 

I  would  dismiss  this  appeal  with  costs. 

Johnstone,  C  — I  fully  concur.  The  appeal  is  therefore 
dismissed  with  costs. 

Appeal  dismissed. 

No-  11. 

Before  Hon.  Mr.  Justice  Broadway. 

GULAB  CHAND  AND  ANOTHER— (Defendants)— 

PETITIONERS, 

Versus 

SHER  SINGH  -(Plaintiff)— RESPONDENT. 

Civil  Miscellaneous  No   393  of  1916- 

Civil  Procedure  Code,  Act  V  of  1908,  sections  22,  23  and  151  — 
application  for  transfer  of  suit— when  to  be  made — necessity  of  prior  notice 
to  other  parties. 

Held,  that  the  words  used  in  section  22  of  the  Code  of  Civil 
Procedure  are  mandatory  and  therefore  notice  must  be  given  to  the 
other  parties  before  the  application  for  transfer  is  made  and  the  ap- 
plication must  be  made  in  a  case  where  issues  are  settled,  at  or  before 
such  settlement. 

150  P.  L.  R.  1914  (1),  distinguished. 

Held  also,  that  section  151  of  the  Code  does  not  give  the  Court 
power  wholly  to  ignore  the  provisions  of  section  83. 

25  Indian  Cases  267  (2)  and  /.  L.  R.  31  Bom.  467  (483)  (3;,  re- 
ferred to. 

20  Indian  Cases  758  (4),  28  Indian  Cases  304  (5)  and  27  Indian  Cases 
455  (6),  distinguished. 

Application   under  section  22  of  the   Civil  Procedure    Code  for 
transfer  of  a  Civil   case  pending  in  the  Court    of  tJie  Senior 
Subordinate  Judge,  Iiohtak- 
Moti  Sagar,  for  Petitioners. 
Tek  Cband,  for  Respondent. 

(1)  150     P.    L.  R.    1914    {ilussammat    Amir  Begum   v.   Muhammad 

Ismail  Khan). 
.    '  1911;  L'5  Indian  Cases  267  {Sasibhushan  Mookcrji  v.    Radha  Nath 

Bose). 
(3;  (1909)/.  L.R.  34  Bum.  467    (483)   [Jethabhai  Narscy   v.  Chapsey 

Cuotcrji). 
(1)  (1913)  20  Indian  Cases  758   (Mussammat   Rabban  Bihi   v.  Mussam- 

mat  Sohadrn}. 

(5)  (1914)  28  Indian  Cases    304     (Mohabir    Parshad     v.    Chandra 

Shckar). 

(6)  (1914)  27  Indian  Cases  455  {Hindustan  Assurance  v.  Mulraj). 
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The  order  of  the  learned  Judge  was  as  follows  : — 

Broadway,  J. — This  is  an  application  purporting  to  be  27th  July  1916. 
made  under  sections  22  and  23,  Civil  Procedure  Code, 
praying  for  the  transfer  of  a  case  between  the  parties 
pending  in  the  Court  of  the  Senior  Subordinate  Judge,  Rohtak, 
to  the  High  Court  of  Calcutta.  Mr.  Tek  Chand  on  behalf 
of  Sher  Singh,  the  plaintiff  in  the  suit,  has  raised  the 
preliminary  objection  that  the  application  is  not  competent 
inasmuch  as  it  was  not  made  at  the  proper  time.  He 
points  out  that  the  plaint  was  filed  on  the  22nd  December 
1915  and  was  fixed  for  the  14th  of  January  1916,  and  that 
on  the  4th  of  February  1916  the  defendant  in  the  case 
filed  his  written  statement.  On  the  4th  of  March  1916 
all  the  issues  arising  from  the  pleadings  were  framed  by 
the  Court,  and  the  17th  of  April  1916  was  fixed  for  the 
production  of  evidence  by  the  plaintiff,  and  the  plaintiff 
summoned  certain  witnesses  among  whom  was  the  defendant 
who  was  called  upon  to  appear  with  his  books.  On  the 
17th  of  April  1916,  the  date  fixed,  the  defendant  appeared 
but  failed  to  produce  his  books  and  was  ordered  to  do  so 
by  the  22nd  of  May  1916.  This  application  for  transfer 
was  filed  in  this  Court  on  the  15th  of  Jane  1916.  It  was 
therefore  contended  by  Mr.  Tek  Chand  that  owing  to  the 
fact  that  no  notice  prior  to  the  filing  of  the  application 
was  given  to  the  other  party  in  the  case,  and  that  it  was 
not  filed  within  the  time  prescribed  by  section  22,  it  should 
not  now  be  entertained.  In  fact  it  was  argued  that  this 
Court  had  no  jurisdiction  to  entertain  it.  Mr.  Moti  Sagar 
on  behalf  of  the  applicant  argued  that  the  provisions  of 
section  22  should  be  construed  liberally  and  that  his 
client  was  justified,  or  at  any  rate  that  the  delay  was  ex- 
cused, by  the  fact  that  he  had  applied  to  the  Court  to 
first  decide  the  issue  relating  to  the  Court's  jurisdiction 
to  try  the  case.  He  contended,  on  the  authority  of  150 
P.  L.  E.  1914  (1),  that  it  was  not  essential  that  the  appli- 
cation should  be  filed  in  every  case  before  the  first  hearing. 
That  authority,  however,  in  my  opinion,  does  not  support 
that  contention-  The  facts  of  that  case  are  very  different 
from  those  of  the  present  one  and  it  was  there  held  that 
inasmuch  as  there  was  no  proper  hearing  until  certain  minora 
concerned  in  that  case  were  properly  represented,  the  appli- 
cation was  made  at  the  first  hearing  within  the  meaning  of 
section   22,  Civil   Procedure   Code.     On    the    point  of   notice 

(l)  150  P.  L.  R.  1914;  (Mussammat  Amir  Begamv.  Muhammad  Ismail 
Khan.) 
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Mr.  Moti  Sagar  urged  that  it  really  was  not  essential  in- 
asmuch as  a  notice  has  now  been  issued  on  this  applica- 
tion by  this  Court.  It  seems  to  me,  however,  that  the 
provisions  of  section  22,  Civil  Procedure  Code,  are  clear 
and  unmistakable.  It  is  there  laid  down  that  where  a  suit 
may  be  instituted  in  more  than  one  Court  and  is  institut- 
ed in  one  of  such  Courts,  any  defendant,  after  notice  to  the 
other  parties,  may,  in  all  cases  where  issues  are  settled,  at  or 
before  such  settlement,  apply  to  have  the  suit  transferred 
to  another  Court.  In  my  opinion  the  words  "  after  notice 
to  the  other  parties  "  clearly  indicate  that  this  notice  must  be 
given  prior  to  the  making  of  the  application  and  that  a  notice 
of  the  application  issued  by  the  Court  to  which  the  applica- 
tion is  made  is  not  what  was  intended.  This,  however,  is  to 
some  extent  a  minor  point.  The  real  difficulty  arises  as  to 
the  time  at  which  the  application  must  be  made. 

It  seems  to  me  perfectly  clear  that  the  Legislature 
intended  that  the  application  should  be  made  at  or  before 
the  settlement  of  issues  and  that  a  delay  in  making  such 
an  application  would  render  the  application  incompetent.  Mr. 
Moti  Sagar  then  referred  me  to  section  151,  Civil  Proce- 
dure Code,  and  argued  that  this  Court  has  inherent  power  to 
pass  orders  which  may  be  necessary  for  the  ends  of  justice  or 
to  prevent  abuse  of  the  process  of  the  Court,  and  he  has 
asked  me  to  exercise  this  power  and  direct  the  transfer  of 
this  case  accordingly.  Mr.  Tek  Chand,  however,  strenuously 
urged  that  section  151,  Civil  Procedure  Code,  does  not  give 
this  Court  power  to  wholly  ignore  the  provisions  of  section  22, 
Civil  Procedure  Code.  He  points  out  that  prima  facie  the 
plaintiff  is  the  arbiter  lites  and  has  a  right  to  bring  his  suit  in 
any  Court  which  the  law  allows  and  that  therefore  it  is 
only  in  very  exceptional  cases  that  the  Court  will  interfere  in 
his  choice  of  the  forum  in  which  he  wishes  his  case  to  be  tried. 
He  referred  me  to  25  Indian  Gases  267  (1;  in  which  it 
was  held  by  a  Division  Bench  of  the  Calcutta  High  Court 
that  where  a  relief  claimed  is  expressly  forbidden  by  some 
other  provision  of  the  Code  it  wus  not  intended  that  that 
express  provision  should  be  overbidden  by  section  151, 
Civil  Procedure  Code.  He  also  cited  34  Bom.  page  467  at 
page  3b3  (2)  where  it  was  held  that  when  certain  questions 
have  been  removed  from  the  jurisdiction  of  a  Court  they 
cannot    be    brought    within    jurisdiction    on    ihe  plea   that  the 

(I)  U914)  25  Indian  Cases  2C7  {Sasibhushan    Mookerji  v.  Radha  Nalh 

Boee). 
(•-')  (1U0U;  7.  L.  It,  34  Lorn.  407  (483)   (Jcthabhai  Nartey   v.    Chapscy 

Cooverji). 
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Court  has  inherent  jurisdiction  to  do  what  Justine  requires 
to  the  parties  before  it.  Mr.  Moti  Sagar  referred  me  to 
20  Indian  Cases  758  (I),  28  Indian  Gases  304  (2)  and  27 
Indian  Gases  455  (3).  The  first  cise  has  no  direct  bearing  on 
the  point  before  me  and  deals  with  the  powers  of  a  Court  under 
sections  22  and  23,  Civil  Procedure  Code,  when  a  proper 
application  is  before  it.  In  the  second  case  it  was  held 
that  although  an  application  under  section  152,  Civil  Pro- 
cedure Code,  to  amend  a  decree  was  not  competent,  the 
High  Court  had  power  to  make  the  necessary  amendment 
under  section  151  of  that  Code.  Section  152,  Civil  Pro- 
cedure Code,  is  merely  a  permissive  section  and  in  my 
opinion  this  ruling  has  no  bearing  on  the  point  at  issue. 
In  27  Indian  Gases  455  (3)  the  point  now  before  me  was 
not  in  issue  and  therefore  I  do  not  consider  necessary  to 
discuss  it  further.  It  seems  to  me  that  the  words  used  in 
section  22,  Civil  Procedure  Code,  are  mandatory.  Notice 
has  to  be  given  before  the  application  is  made  and  the 
application  must  be  made  in  a  case  where  issues  are 
settled  at  or  before  suoh  settlement  is  made.  I  therefore 
hold  that  this  application  under  section  22,  Civil  Procedure 
Code,  cannot  be  entertained.  With  regard  to  section  151, 
Civil  Procedure  Code,  after  giving  the  point  my  oareful 
consideration  I  am  forced  to  the  conclusion  that  the  dicta 
in  25  Indian  Gases  267  (4)  and  34  Bom.  467  at  page  483  (5) 
are  correct  and  I  do  not  think  that  it  was  the  inten- 
tion of  the  Legislature  when  this  section  was  embodied 
in  the  Code  to  give  this  Court  power  to  wholly  ignore  the  pro- 
visions of  section  22,  Civil  Procedure  Code. 

In  these  oircumstances  I  am  forced  to  dismiss  this  appli- 
cation on  the  ground  that  as  far  as  section  22,  Civil  Procedure 
Code,  is  concerned  it  is  made  too  late,  and  that  I  am  unable  to 
take  any  action  under  section  151  of  the  Code.  The  ap- 
plicant must  pay  the  costs  of  the  proceedings  in  this 
Court, 

Application  dismissed. 


(1)  (1913)  20  Indian  Cases  758    (Mussammat  Rabban  Bibi  v.  Mussam- 

mat  Sohadra). 

(2)  (1914)  28     Indian    Cases    304   (Mohabir  Parshad    v.    Chandra 

Shekar). 

(3)  (1914)  27  Indian  Cases  455  (Hindustan  Assurance  v.  Mulraj). 

(4)  (1914)  25  Indian  Cases  267  (Sasibhushan  Mookerjee  v.  Radha  Nath 

Bose). 

(5)  (1909)  /.  L.  R.  34  Bom,  467  (483)   (Jethabhai  Narsey  v.    Chapsey 

Cooverji). 
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No-  12. 

Before  Hon.  Sir  Donald  Johnstone,  Kt.,  Chief  Judge, 
and  Eon.  Mr.  Jiistice  Chevis. 

NATHU  MAL  AND   RAJ  MAL— (Plaintiffs)— 

APPELLANTS, 

Versus 

MUHAMMAD   SHAFI— (Defendant)  — 

RESPONDENT. 

Civil  Appeal  No.  1872  of  1912. 

Arbitration — niit  for  amount  awarded  by  arbitrator — whether  compe- 
tent—Civil Procedure  Code,  Act  V  of  1908,  Schedule  II,  paragraphs  17  and  20 
(sections  523  and  525  of  old  Code)— Indian  Contract  Act,  IX  of  1872, 
section  21— Specific  Relief  Act,  I  of  1877,  xcctio.i  21-  arbitrator  can  proceed 
notwithstanding  objection  by  one  of  the  parlies—  erroneous  notice  by  arbitra- 
tor to  one  of  the  parties — whether  fatal  toauaid. 

Held,  that  where  there  is  a  valid  agreement  to  refer  to  arbitration, 
either  party  to  it  may  pray  the  Court  to  file  the  agreement  and  take 
action  under  it,  (vide  section  523  old  Code  of  Civil  Procedure  and 
schedule  II,  paragraph  17  of  the  new  Code),  or  he  may  call  upon  the  arbi- 
trator to  make  his  award  and  then  bring  a  suit  for  recovery  of  the  amount 
awarded  to  him,  notwithstanding  the  provisions  of  section  525  of  the 
old  Code,  and  schedule  II,  paragraph  20  of  the  new  Code,  and  there 
is  no  valid  objection  to  such  a  suit  being  coupled  in  the  alternative  with 
a  suit  on  the  merits  between  the  parties. 

I.  L.  R.  20  Mad.  490  (1),  77  P.  R.  1882,  p.  221  (2),  J.  L.  R.  33  Cal. 
881  (3)  and  authorities  cited  in  O'Kinealy's  Civil  Procedure  Code,  6th 
edition,  page  776,  last  paragraph,  referred  to. 

Held  also,  that  where  there  has  been  a  valid  reference  to  arbitration 
the  arbitrator  is  entitled  to  proceed  even  if  one  of  the  parties  refuses  to 
submit  to  his  arbitration.  A'contract  to  refer  to  arbitration  can  only  be 
rescinded  for  just  cause. 

6   Indian  Cases  420  (4)  and  20   Q.  B.  D.   177   (5),  referred  to. 

Held  further,  that  when  the  notice  by  the  arbitrator  to  one  of  the 
parties  is  defective  in  erroneously  naming  a  day  already  past  and  that 
party  keeps  quiet  and  does  not  point  out  the  error  to  the  arbitrator  so 
a3  to  give  him  a  chance  of  rectifying  it,  he  cannot  be  allowed  after- 
wards to  set  up  this  flaw  as  vitiating  the  award. 

First   appeal  from  the  decree  of  M.  11.  Han  is, n,    Esquire,  District 
Judge,    Simla,  dated  the  30th  July  1912. 

Muhammad     Shafi     and     Muhammad     Ilyas     Khan,   for 

Appellants. 
Fazl-i-Hussain  and  D.  C.  Ralli.  fox-  Respondents. 

(1)  (1897)  /.  L.  R.  20  Mad.  490  (Suhbaraya  Chctti  v.  Sadasiva  Chctti). 

(2)  77  /'.  R.  1882  p.  :':'l    Dharam  Das  v.  Ajudhia  Pershad). 

(3)  (19061  /.  L.  R.  33  Cal.  881  [Bhajahari  Saha  v.  Bchary  Lai). 

(1)  vl'.Uiii  (',  Indian  <  'a  ■     L20  {Ram  Kumar  Singh  v.  Jagmohan  Sing). 
5j  20  Q,  B.  I).  177  (Deutsche  Springslof  Actien  Co.  v.  Brisoe.h 
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The  judgment  of  the  Court  was  delivered  hy  — 

Sir  Donald  Johnstons,  0.  J.— This  case  has  dragged  on  ™K  ^une  1916 
for  many  years,  the  plaint  having  been  first  presented 
on  24th  July  1908.  It  was  disposed  of  by  the  Lower  Court 
on  30th  July  1912,  and  it  had  in  the  interval  passed  through 
the  hands  of  several  officers  and  had  once  even  been  up 
to  the  Chief  Court.  From  December  1910  to  December  1911 
it  was  handled  by  Mr.  M.  Harrison  as  District  Judge,  who 
was  succeeded  for  some  months  by  Mr.  T.  P.  Ellis,  who 
took  the  evidence  of  one  witness  and  heard  arguments  for  the 
plaintiffs,  after  which  the  record  went  to  the  Chief  Court. 
Mr.  Harrison  seems  to  have  again  returned  to  the  Court 
before  May' 1912  and  to  have  heard  the  case  argued  finally 
on  7th  May,  and  proceeded  to  judgment  on  30th  July  as 
already  stated.  As  will  be  seen  later,  we  do  not  agree  with 
Mr.  Harrison  in  his  view  of  the  case,  for  we  think  he  ha3 
fallen  into  some  errors,  perhaps  largely  because  of  the  piece- 
meal way  in  which  the  case,  whi-ih  is  a  somewhat  voluminous 
one,   has  been  tried. 

The  claim  was  for  Rs.  34,306-7-0  and  was  based  on  an 
award.  The  plaintiff's  case  in  brief  was  that  they  con- 
tracted (Exhibit  P.l)  to  build  a  house  in  Simla  for  defen- 
dant on  certain  conditions,  that  they  built  the  house,  that 
one  of  the  conditions  was  that  in  case  of  dispute  both  parties 
should  be  bound  by  the  decision  of  Khan  Sahib  Fakhr-ud- 
Din,  since  deceased,  who  was  the  architect  of  the  house 
and  that  the  Khan  Sahib,  when  dispute  arose,  decided  that 
the  above  sum  was  due  to  plaintiffs.  In  the  alternative 
plaintiffs  claimed  a  decree  on  the  merits,  apart  from  the 
award,  for  Rs.  38,768-5-9,  in  arriving  at  which  sum  they 
gave  defendant  credit  for  Rs.  27,000  received  from  him  plus 
Rs.  8,603-11-0    value  of  materials  supplied  by  him. 

The  most  important  pleas  taken,  and  the  only  ones  we 
need  mention  here,  were  that  the  Khan  Sahib  was  never 
appointed  arbitrator,  that  he  was  guilty  of  misconduct  as 
arbitrator,  that  the  work  was  not  done  according  to  contract, 
and  that  defendant  paid  the  plaintiffs  not  Rs.  27,000  only, 
but  Rs.  35,000,  that  unauthorized  work  was  done  and  charged 
for,  and  finally  that,  on  a  just  and  proper  taking  of  the 
account,  it  would  be  found  that  plaintiffs  owed  defendant 
some  Rs.  9,460.  The  only  one  of  the  technical  pleas,  worth 
mentioning  here  is  (in  effect)  that  the  suit  on  the  award 
is  not  maintainable  in  view  of  the  provisions  of  the  Civil  Pro- 
cedure Code,  and  that  plaintiffs  could  proceed  only  by  way  of 
section  523  or  525,  (old  Civil  Procedure  Code). 
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In  a  long  replication  plaintiffs  traversed  defendant's  pleas, 
and  then  12  issues  were  framed  on  12th  May  1910,  to  which 
8  more  were  added  on  1st  June,  while  on  the  same  day 
issue  4  was  redrawn.  Plaintiffs  then  called  their  evidence 
and  after  that  defendant  put  in  his.  On  14th  October  1911 
Mr.  Harrison  refused  to  allow  plaintiffs  to  call  further  evidence 
to  rebut  defendant  on  issues  whereof  burden  of  proof  lay 
on  him,  and  three  days  later  he  issued  a  commission  to 
Mr.  Astbury,  Executive  Engineer  to  enter  the  premises  and 
"  measure  and  inspect  the  same."  Mr.  Astbury  on  2nd 
December  1911  put  in  the  result  of  his  work  and  on  3rd 
February  1912  was  examined  on  oath  by  Mr.  Ellis,  District 
Judge.  Ultimately,  as  already  stated,  Mr.  Harrison  decided 
the  case,  his  principal  findings  being  these  : — 

(a)  That  no  "notice  "was  given  to  defendant  by  the 
Khan  Sahib  of  the  impending  arbitration,  and  thus  his  decision 
is  not  a  valid  award  and  is  not  enforceable ; 

(6)  That  defendant  paid  Rs.  35,000  for  the  plaintiffs  to 
the  Khan  Sahib  and  not  Rs.  27,003  only,  and  that,  if  the  Khan 
Sahib  only  passed  on  the  smaller  sum  to  plaintiffs,  they  may 
sue  him  for  the  difference,  but  that  defendant  must  have  oredit 
in  this  suit  for  the  whole  ; 

(c)  That  the  extra  work  (basement,  storey)  objected  to  by 
defendant  must  be  allowed  to  plaintiffs  as  defendant  consented 
and  approved  ; 

(d)  That  previous  to  the  agreement,  Exhibit  P.  1  aforesaid, 
there  was  an  unstamped  draft  signed  by  defendant  and  given 
by  him  to  the  Khan  Sahib  ; 

(e)  That  plaintiffs  agreed  to  the  terms  in  that  draft ; 

(/)  That  defendant  before  suit  never  even  saw  the  complet- 
ed Exhibit  P.  1  ; 

(g)  That  it  is  not  proved  by  plaintiffs  that,  when  defen- 
dant signed  P.  1,  it  was  anything  more  than  a  blank  stamped 
paper;  [It  was  defendant's  allegation  that  in  Delhi  on  27th 
December  1906  he  had  been  induced  by  the  Khan  Sahib 
to  sign  the  blank  paper  upon  a  promise  to  have  the  terms  of 
agreement,  as  per  draft,  written  up  later]. 

(h)  That  this  being  so,  the  onus  was  on  plaintiffs  to  prove, 
in  view  of  defendant's  denial,  that  clause  7  of  P.  1,  relating 
to  arbitration  by  the  Khan  Sahib,  was  ever  agreed  to  by  defen- 
dant, and  that  this  onus  had  not  been  discharged  ; 

(i)  That  defendant  undertook  to  supply  certain  materials 
and  failed  to  do  so,  and  therefore  cannot  claim  compensation 
for  the  resultant  delay  in  completion  of  the  work  j 
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(j)  That  Mr.  Astbury's  "  award "  should  be  accepted  in 
full; 

and  on  these  findings,  by  arithmetical  calculation,  the 
lower  Court  gave  plaintiffs  a  da jree  fjr  Rs  11,228  only,  with 
costs  to  plaintiffs  on  this  sum  and  cost  to  defendant  on  the 
part  of  claim  disallowed. 

Both  parties  have  appealed,  and  we  have  heard  lengthy 
and  able  arguments.  Plaintiffs  ask  for  Rs.  34,306  7  on  the 
11  bill  and  award,"  while  defendant  prays  that  the  plaintiff's 
suit  being  dismissed,  he  be  allowed  a  decree  for  R3.  2,753-2-5 
against  plaintiffs.  After  hearing  arguments  aud  carefully 
studying  the  record,  we  have  arrived  at  the  conclusions  that 
the  award  is  a  good  award,  that  a  suit  on  it  is  competent  apart 
from  section  523,  (old)  Civil  Procedure  Code,  that  no  mis- 
conduct on  the  part  of  the  arbitrator  is  proved,  and  that 
therefore  the  plaintiffs  must  have  a  decree  in  accordance  with 
the  award. 

Taking  in  their  natural  order  the  questions  requiring 
decision,  we  turn  first  to  the  law  point  of  the  form  in  which 
the  suit  has  been  brought.  Assuming  for  the  moment  that 
there  was  a  valid  reference  to  arbitration,  one  sees  that  it 
was  open  to  plaintiffs  to  go  to  the  Court  with  Exhibit  P.  I 
under  section  523,  (old)  Civil  Procedure  Code,  and  pray  the 
Court  to  file  the  agreement  and  take  action  under  it.  Instead 
of  that,  plaintiffs  on  their  own  account  called  upon  the  Khan 
Sahib  to  give  a  decision  ;  defendant  on  receiving  notice  from 
him  repudiated  his  authority ;  he  proceeded  to  enquire  and 
consider  and  finally  made  his  award.  Plaintiffs  then  sued  in 
the  alternative  for  a  decree  in  terms  of  the  award,  and  for  a 
rather  larger  sum  on  the  merits  apart  from  the  award.  They 
did  not  proceed  under  section  523  or  525,  (old)  Civil  Procedure 
Code.  In  connection  with  these  matters  our  attention  has 
been  drawn  to  section  28,  Contract  Act,  section  21  of  the 
Specific  Relief  Act,  and  the  relevant  provisions  of  the  old  and 
new  Civil  Procedure  Codes,  namely,  sections  523  and  525  of 
the  old,  and  paragraphs  17  and  20  of  schedule  II  of  the  new. 
Section  28,  Contract  Act,  is  the  well-known  section  regard- 
ing agreements  in  restraint  of  legal  proceedings.  The  second 
paragraph  of  exception  1  of  that  section  was  repealed  in  1877 
(Specific  Relief  Act)  ;  and  on  perusal  and  comparison  of  the 
section  with  section  21,  Specific  Relief  Act,  and  the  relevant 
portions  of  the  Civil  Procedure  Code,  we  can  fiud  no  foundation 
for  the  idea  that  there  is  any  legal  bar  to  suits  for  recovery  of 
amounts    awarded,  or  that  a  plaintiff,  if  he  wishes  to  avoid  the 
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effect  of  the  substantive  part  of  section  28,  Contract  Act,  must 
proceed  under  paragraphs  17  or  20,  schedule  2,  present  Civil 
Procedure  Code.  The  wording  of  the  repealed  portion  of  the 
exception  to  that  section  28 — "  or  for  the  recovery  of  the 
amount  so  awarded  " — would  seem  to  imply  that  the  Legisla- 
ture in  1872  contemplated  suits  of  that  sort  being  brought ; 
and  in  our  opinion,  if  authority  is  needed,  enough  is  to  be 
found  in  O'Kinealy's  Civil  Procedure  Code,  6th  edition,  page 
776,  last  paragraph.  We  refer  also  to  such  rulings  as  /.  L.  R. 
20  Mad.  490  (1)  ;  77  P.  R.  1882  (at  page  221)  (2)  and  J.  L.  R. 
33  Cal.  881  (3).  The  law  has  not  in  this  respect  been  altered 
by  the  new  Civil  Procedure  Code,  and  we  therefore  find  that 
claim  for  recovery  of  the  sum  awarded  was  an  admissible 
claim.  In  this  connection  we  would  refer  also  to  the  deoision 
of  the  point  in  this  very  case  by  a  Judge  in  Chambers,  see 
Miscellaneous  Appeal  3216  of  1909,  decided  on  8th  November 
1909.  It  may  be  that  in  view  of  that  finding  it  was  unnecessary 
for  us  to  decide  the  point  again,  but  we  have  thought  it 
desirable  to  state  our  joint  opinion  on  it.  We  also  think  that 
there  can  be  no  valid  objection  to  a  suit  on  an  award  being 
coupled  in  the  alternative  with  a  suit  on  the  merits  of  the 
dispute  between  the  parties.  Such  a  combination  prejudices 
no  one  and  is  decidedly  convenient. 

Our  next  conclusion,  that  the  award  is  a  good  award, 
involves  discussion  of  the  questions — 

(1)  Whether  there  was  a  valid  reference  to  arbitration  ; 

(2)  Whether  proper  notice  was  given  by  the  Khan  Sahib 
to  the  defendant ; 

(3)  Whether,  if  the  notice  really,  as  alleged  by  defendant, 
named  a  day  already  past,  this  flaw  alone  serves  to  vitiate  the 
award ; 

(4)  Whether  defendant's  refusal  to  submit  to  arbitration — 
he  admittedly  refused  on  receipt  of  the  aforesaid  notice — vitiates 
the  arbitration  proceedings ; 

(5)  Whether,  in  the  enquiry  held  and  the  award  made  by 
him,  the  Khan  Sahib  is  proved  guilty  of  such  misconduct  as 
would  render  the  award  liable  to  be  set  aside. 

As  regards  (1)  we  may  refer  back  to  points  (<7)  to  (h) 
in  our  summary  of  the  lower  Court's  findings  Of  these  findings 
(d)  and  (e)  may  bo  accepted  ;h,  in  view  of  our  decision  on  the 
rest,  they  are  immaterial.  Finding  (/t)  is  to  our  mind  arrived 
at  on  wrong  lines  :  defendant  admitted  his  signature  on  Exhibit 
P.  1,  clause  7  of  which    is    the    arbitration   clause  ;  and,    when 


(1)  (1897   I.  L.  B.  20  Mad.  190  (Bubbaraya  Chetti  v.  Sadasiva  Chetti). 
(2j  77  P.  R.  1882  p.  221  (Dharam  Das  v.  Ajudkia  lWshad). 
3  I    11106;  J.  L.  R.  33  Cal.  861  (BhajahariSaka  v.  Behary  Lai), 


February,  1917.  ]  <  IVIL  JUDGMENTS-No.  12.  49 

defendant  went  on  to  say  he  signed  in  blank  and  that  the 
terms  lie  had  agreed  to,  and  which  were  to  be  written  on  the 
paper,  did  not  contain  such  a  clause,  clearly  the  onus — and  a 
heavy  onus  too — was  on  him  to  prove  his  highly  improbable 
allegation.     This  onus  we  think  he  has  not  discharged. 

********** 

We  must  hold,  then  that  P.  1,  with  its  clause  7,  was 
duly  executed  by  defendant,  and  he  is  bound  by  it,  and  we 
now  go  to  the  questions  marked  (2)  to  (5)  above.  To  clear 
the  ground  we  may  say  at  once  that  in  our  opinion  (4)  should 
be  answered  in  the  negative  ;  the  arbitrator  was  entitled  to 
proceed,  even  if  defendant  refused  to  submit  to  his  arbitration. 
Then,  as  regards  (2)  and  (3),  we  think  the  notice  D-48  may 
very  likely  be  genuine.  It  like  the  Khan  Sahib's  office  copy, 
is  dated  27th  February  190S,  but  in  D  48  the  date  for  hearing 
is  put  at  1 1th  February.  In  the  Khan  Sahib's  copy  the  month 
was  February  but  this  was  scored  through  and  March  written 
above.  Considering  what  we  have  been  obliged  to  find  in 
connection  with  defendant's  other  documents,  it  is  always 
possible  that  D-18  is  a  concoction  ;  but  we  do  not  think  the 
matter  of  great  importance.  Defendant  in  his  reply  took  no 
exception  to  the  date  of  hearing,  but  repudiated  the  arbitrator's 
authority  in  toto.  He  has  been  in  no  way  prejudiced  by  what 
must  have  been  a  mere  clerical  error,  the  actual  hearing  was 
on  11th  March  1908.  We  entirely  dissent  from  the  District 
Judge's  view  that  the  error  in  date  vitiates  the  award,  and 
we  think  that,  if,  as  District  Judge  opines,  defendant  did  notice 
the  error  and  kept  it  up  his  sleeve  and  did  not  give  the 
arbitrator  a  chance  of  putting  things  on  a  proper  footing, 
defendant  cannot  be  allowed  to  plead  that  the  error  has  pre- 
judiced him  in  any  way. 

On  point  (5)  we  have  heard  considerable  argument  on  the 
part  of  defendant's  counsel,  but  we  do  not  intend  to  follow 
him  through  it  all.  He  has  tried  to  shew,  in  connection  with 
4  or  5  items  in  the  award  account,  that  comparison  with  P.  J 
and  with  Mr.  Astbury's  report  shows  a  degree  of  partiality 
towards  plaiutiff  sufficient  to  prove  mala  fides.  We  have 
listened  patiently  to  Mr.  Fazl-i-Hussain  and  have  carefully 
checked  figures,  &c,  with  the  result  that  we  find  practically 
nothing  calculated  to  make  us  doubt  the  Khan  Sahib's  bona 
fides. 

We  find  there  is  one  matter  urged  by    Mr.    Fazl-i-Hussain 
which    might   have   been   included   in   our  discussion   of   the 
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validity  of  the  arbitration  proceedinge.  The  learned  counsel 
quotes  6  I.  C.  420  (1)  and  20  Queen  Bench  Division  177  (2) 
as  shewing  that  a  party  may  for  just  cause  rescind  a 
contract  to  refer  to  arbitration,  and  he  adds  that  a  party  may 
rescind  even  without  auy  cause.  For  the  latter  proposition 
theie  is  no  authority,  and  the  former  affords  no  help  to 
defendant,  for  here  there  was,  on  our  findings  no  just  cause 
to  rescind. 

It  follows  from  the  above  that  we  reject  defendant's  appeal 
with  costs,  and,  in  accepting  plaintiff's  appeal,  give  them  a 
decree  for  Rs.  31,306  7  with  costs  in  both  Courts.  We  also 
direct  that  the  sum  of  Rs.  31,306-7  or  so  much  of  it  \as  remains 
at  any  time  unpaid,  shall  carry  interest  at  4  per  cent  per^aunum 
from  date  of  suit  to  date  of  realization. 

Plaintiff's  appeal  accepted. 


No.  13. 

■Before  Hon.  Mr.  Justice  Shadi  Lai. 

AMRITSAR  NATIONAL  BANKING  COMPANY,  LTD. 

(In  liquidation)  — APPELLANT, 

Versus 

MOHAN  LAL  AND  OTHERS-RESPONDENTS. 

Civil  Appeal  No.  1444  of  1916. 

Indian  Companies  Act,  VII  o/!913,  sections  171  and225 — suit  by  share- 
holder to  adjudicate  upon  his  liability  to  pay  calls,  after  order  directing 
liquidation  of  the  company  kas  been  made— leave  by  Court  to]continuc  suit. 

The  respondent,  a  shareholder  in  the  company,  after  the  date  on  which 
the  (.'curt  ordered  its  liquidation  subject  to  the  supervision  of  the  Court, 
instituted,  without  having  obtained  the  leave  of  the  Court,  a  suit  for  a 
declaration  that  he  did  not  in  the  eyes  of  the  law  become  a  shareholder. 
The  Additional  Judge  granted  respondent  leave  to  proceed  with  the  suit 
without  determining  whether  the  suit  should  have  been  instituted. 

Held,  that  the  matter  in  issue  was  one  which  could  be  satisfactorily 
determined  in  the  winding  up  and  that  it  was  not  contemplated  by  tho 
legislature  that  persons  alleged  to  be  contributories  should,  after  the  order 
of  winding  up,  be  allowed  to  have  recourse  to  an  action  for  the  purpose  of 
having  an  adjudication  upon  their  liability  to  pay  calls  on  their  shares  and 
that  the  leave  granted  by  the  Additional  Judge  must  be  revoked,  though 
ordinarily  the  discretion  of  the  lower  Court  in  the  matter  of  granting  such 
leave  is  not  interfiled  with. 

G  Ch.  Ap.  C.  643  (3),  referred  to. 
Miscellaneous  first    appeal  from    the    order   of  A.    W.    J.Talbot, 
UtionaX  Judge,  Lahore,  dated  the  6th  May,  1916. 

(1)  (1910)  6  India  i  Kumar  Singh  v.  Jagmohan  Singh). 

I  Q.  li.D.  177  {Deutsche  Springntoff  Acticn  Co.  v.  Brisoc). 
{3j  I'hames  l\alc  Glass  Company  v.  Land  and 

Bea  Telegraph  Company). 
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Herbert,  for  Appellant. 
GqIIu  Ram,  for  Respondent. 

The  judgment  of  the  learned  Judge  was  follows  : — 

Shadi  Lal,  J. — The  suit  by  the  respondents  against  the  ]st  Nov  1916 
Amritsar  National  Banking  Company,  Limited,  was  instituted 
on  the  13th  of  January  1916,  aft  r  an  order  directing  the 
liquidation  of  the  Company  subject  to  tbe  supervision  of  the 
Court  had  been  passed  by  this  Court.  There  can  be  no  manner 
of  doubt  that  under  section  171  read  with  section  225  of  the 
Indian  Companies  Ac^,  VII  of  1913,  no  suit  or  other  legal 
proceeding  could  be  commenced  against  the  Company  except 
by  leave  of  the  Court,  and  it  is  manifest  that  no  such  leave 
was  obtained  by  the  respondents  prior  to  the  institution  of 
their  suit  Tbe  order  of  the  Additional  Judge  grants  them 
leave  to  proceed  with  their  suit,  but  the  question  whether  it 
should  have  been  instituted  has  never  been  determined  by 
the  liquidation  Court. 

It  appears  that  the  object  of  the  suit  is  to  obtain  a  declara- 
tion that  the  rsspondendents  did  not  in  the  eye  of  law  become 
shareholders  of  the  Company.  This  is,  however,  a  matter 
which  can  be  satisfactorily  determined  in  the  winding  up,  and 
no  action  is  necessary  for  the  purpose.  Indeed,  the  settlement 
of  the  list  of  contribntories  is  an  important  function  of  the 
liquidation  Court,  and  the  business  of  winding  up  would  come 
to  a  stand-still,  if  each  contiibutory  were  allowed  to  institute 
a  regular  suit  for  the  determination  of  his  liability. 

It   is    true    that    the  Appellate  Court    does   not  ordinarily 
interfere  with  the  discretion  of  the  Lower  Court  in    the    matter 
of  granting  leave  to  continue  an  action,  vide  Thames  Plate   Glass 
Company   v.    Land    and    Sea  Telegraph    Company,  VI  Chancery 
Appeal  Cases  643  (1)  ;  but   the   order  of  the  Additional    Judge 
in  this  case  is    wholly    wrong,    and    cannot    be  sustained.     The 
Legislature  never  contemplated  that  the  persons   alleged    to    be 
the     contributories    of   the    Company   should     after   the    order 
of  winding  up  be  allowed  to  have  recourse  to  an  action    for    the 
purpose    of    having  an   adjudication    upon  their  liability  to  pay 
calls  on  their  shares.     Such  a  matter  is  peculiarity    within    the 
jurisdiction     of    the     Court    conducting     the    liquidation,    and 
should  not  ordinarily  be  decided  by  anv  other  Court. 

Accordingly  I  accept  the  appeal,  and  revoking  the  leave 
granted  by  the  Additional  Judge  I  remit  the  case  to  the  Lower 
Court  with  the  direction  that  it  should  call  upon  the  respon- 
dents to  show   cause  why   their    names   should   not   be  placed 

(l)  (1871)  6  Ch.  Ap.  C.  G43  {Thames  Plate  Glass  Company  v.  Land  and 
Sea  Telegraph  Company). 
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upon  the  lists  of  the  contributories.  The  Court  should  allow 
both  the  parties  to  adduce  their  proof  and  disproof  and  then 
adjudicate  upon  the  liability  of  the  respondents.  .1  make  no 
order  as  to  costs  in  this  Court. 

Appeal  accepted. 


No-  14. 


Before  Hon.  Sir  Donald  Johnstone,  Kt.,  Chief  Judge 
and  Hon.  Mr.  Justice  LeRossignol. 

KRISHNA  MILLS,  LIMITED— (Defendant)  — 
APPELLANT, 

Versus 

SUNDAR    SINGH  AND  OTHERS— (Plaintiffs)  — 
RESPONDENTS. 

Civil  Appeal  No.  2748  of  1915. 

Civil  Procedure  Code,  Act  V  of  1908,  section  151,  order  18,  rule 
15  and  order  20,  rule  1— proper  procedure  of  Judge  who  has  not  heard 
the  evidence— review  of  order  of  his  predecessor  allowing  production  of 
further  evidence. 

The  present  suit  was  one  for  damages  for  breach  of  a  commercial 
contract— after  recording  of  much  evidence  and  the  filing  of  voluminous 
written  arguments  judgmc-nt  was  delivered  and  t!  e  suit  dismissed  on 
the  ground  that  it  was  plaintiffs  ;  nd  not  defendants  who  broke  the 
contract— on  appeal  the  Chief  Court  set  aside  the  judgment  and  decree 
and  remanded  the  case  for  decision  on  the  merits  after  assessment  of 
the  damages,  if  any,  suffered  by  the  plaintiffs  The  case  came  on  for 
hearing  before  Lala  M.  R.,  Sub  Judge,  who  after  hearing  arguments 
acceded  to  the  prayer  of  plaintiffs  that  further  evidence  should  be 
allowed.  After  plaintiffs'  evidence  had  been  recorded,  defendants  put  in 
a  list  of  witnesses,  some  to  be  examined  in  Court  and  a  large  number 
to  be  examined  on  commission  and  then  Lala  M.  R.  was  succeeded  as 
Sub-Judge  by  Lala  EL  R.  who,  after  fixing  a  date  for  arguments  on  the 
point  whether  commissions  for  the  witnesses  should  issue  or  not,  even- 
tually decided  that  no  further  evidence  should  have  been  taken  at  all 
after  the  remand  and  purporting  to  act  under  section  151,  Civil  Pro- 
cedure Code,  set  aside  the  order  of  Lala  M.  B.  allowing  further  evidence, 
and  proceeded  to  dispose  of  the  suit  on  the  merits,  giving  plaintiffs 
a  decree  in  full  of  their  claim. 

Held,  that  even  if  Lala  If.  R.'a  older  allowing  further  evidence  was 

wrong,  it  was   foo  late  to  go  back  upon  it  after  plaintiffs  new  evi 
had  been  recorded,    and   though    defendants     had   in    the    first   instance 
pleaded  for  a  decision   on  the   old     record    they     had     been      overruled, 
and  were  entitled  to  produce  evidence  in   rebuttal   of  the  new  evidence 
produced  by  the  plaintiffs. 
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Held  alio,  that  Lala  H,  R  was  seriously  wrong  in  deciding  the  case 
without  hearing  full  arguments,  it  being  a  case  in  which  he  himself  had  taken 
none  of  the  evidence. 

91  P.  R.  1904  (1),  3  P.  R.  1905,  p.  23  (2),  referred  to.' 

First   appeal   from    the  decree  of  the    Senior  Subordinate  Judge. 
Amritsar,  dated  the  31st  August  1915. 

Muhammad    Shafi,    Manohar   Lai    and    Duni    Chand,    for 
Appellant. 

C.  Bevan  Petman  and  Durga  Das,  for  Respondents. 

The  judgment  of  the  Court  was  delivered  by — 

Sir  Donald  Johnstone,  C.  J. — The  learned  Subordinate  i9th  Dec.  1916. 
Judge,  whose  decree  is  under  appeal,  has  not  dealt  with 
this  case  in  a  judicious  manner,  and  the  consequence  is 
still  further  delay  in  the  disposal  of  what  has  become  a 
very  old  case.  The  suit  is  one  for  damages  for  breach  of 
a  commercial  contract,  the  sum  claimed  being  Us.  7,900 
and  the  date  of  institution  10th  June  1909.  After  many 
hearings  and  many  unnecessary  adjournments  by  the  officer 
who  at  that  stage  dealt  with  the  case,  and  after  the  re- 
cording of  much  evideuce  and  the  filing  of  voluminous 
written  arguments,  judgment  was  delivered  on  21st  April 
1911,  dismissing  the  claim  on  the  ground  that  it  was 
plaintiffs  and  not  defendants  who  broke  the  contract.  Appeal 
having  been  preferred  here,  this  Court  on  24th  November 
1913  set  aside  the  judgment  and  decree  and  remanded  the 
case  under  order  41,  rale  23,  Civil  Procedure  Code,  "  for 
"  decision  on  the  merits  after  assessment  of  the  damages, 
"  if  any,  suffered  by  the  plaintiffs." 

When  the  case  again  came  on  for  hearing  below,  Lala 
M.  R.  was  Subordinate  Judge,  and  a  question  arose 
whether  he  should  decide  on  the  merits  on  the  existing 
record  or  give  the  parties  opportunity  to  produce  further 
evidence  on  the  question  (which  alone  remained)  of  guan- 
turn  of  damages.  After  hearing  arguments  he  on  30th 
July  1914  acceded  to  the  prayer  of  plaintiffs  that  further 
evidence  should  be  allowed,  and  overruled  the  objection  of 
the  other  party.  Accordingly  time  was  repeatedly  given  to 
the  parties,  and  by  20th  February  1915  three  witnesses  of 
plaintiffs  had  been  heard  and  they  closed  their  case,  after 
displaying  somewhat  dilatory  tactics  which  caused  many 
adjournments  on  flimsy  and  frivolous  grounds.  Defendants 
then     put   in     a     list     of     witnesses,     some    (a   few)    to    be 

(1)  91  P-  R.  1904  {She?-  Khan  v.  Bahadur  Shah). 

(2)  3  P.  R.  1905,  p.  23  (Ghulam  Ali  Shah  v.  Shahabal  Shah). 
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examined  in  Court  and  a  large  number  to  be  examined  in 
more  or  less  distant  places  on  commission  ;  and  then  Lala  M.  R. 
gave  place  to  Lala  H.  R.  who  finally  decided  tbe  case-  On  -1st 
June  1915  tbe  date  6tb  July  was  given  for  argument  not 
on  the  merits  of  the  case  but  solely  on  the  point  "whether 
the  aforesaid  commissions  should  issue  or  not.  Several 
adjournments  followed,  but  apparently  no  arguments  were 
heard,  and  on  31st  August  1915  the  Subordinate  Judge, 
professing  to  act  under  section  151,  Civil  Procedure  Code, 
reviewed  and  set  aside  Lala  M.  R.'s  order  of  30th  July 
1914,  decided  that  after  the  remand  no  further  evidence  should 
have  been  taken,  and  proceeded  to  dispose  of  the  suit  on 
the    merits,  giving  plaintiffs  a  decree  in    full  of  their  claim. 

Defendants  appeal,  condemning  the  procedure  adopted 
by  the  lower  Court,  insisting  upon  their  right  to  call 
evidence  objecting  to  the  reviewing  of  Lala  M.  R.'s  order 
aforesaid,    and   also    criticising  the  decision   on  the  merits. 

The  judgment  now  under  appeal  is  a  very  meagre 
and  summary  production  so  far  as  regards  the  merits-  It 
does  not  discuss  the  evidenco  in  detail  and  gives  no  chapter 
and  verse  in  support  of  its  findings  of  fact.  It  takes  also, 
in  our  opinion,  a  wholly  wrong  view  of  the  Court's  duty 
at  the  stage  the  case  had  reached  when  the  officer  took 
over  charge.  We  need  not  go  into  details.  We  need  only 
say  that,  even  admitting  that  there  is  much  to  be  said 
for  the  view  that  Lala  M.  R  was  wrong  in  allowing  fur- 
ther evidence  to  be  cited,  it  was  too  la'e  to  go  back 
upon  that  officer's  order.  Plaintiffs  had  insisted  on  calling 
further  evidence  and  had  actually  succeeded  in  getting  it 
on  the  record  ;  and  though  defendants  had  no  doubt 
in  the  first  instance  pleaded  for  a  decision  on  the  old 
record  they  have  been  overruled,  a  new  state  of  affairs 
had  come  into  being,  and  they  were  certainly  entitled  to 
rebut  the  new  evidence  put  on  the  record  by  the  plaintiffs. 
We  may  also  point  out  that  the  1  >wor  Court  went  seriously 
wrong  in  deciding  without  hearing  full  arguments,  a  case 
in  which  it  had  itself  taken  none  of  the  evidence — 9L 
P.  P.  1904  (1)  and  3  P.  P.  1905  (page  2:',)  (2  .  It  was  also 
acting  illegally  in  reviewing  tin;  order  of  30th  July  1914 
at  all.  No  doubt  there  were  written  arguments  on  tho 
file  put  in  before  the  first  decision  but  their  existence 
does  not  meet  the  obligation  to  hear  arguments  and  further 
it  is  practically  certain  that  Lala  H.  R.  never  read  those 
arguments,  to  which  no  allusion  is  made  in  his  judgment 


d,  :n  /'  R.  l  *  m  >  1  filter  Khan  v.  Bahadur  Shah). 

(2)  3  P.  R.  l'M'o,  V-  -'3  (Gliulam  All  8hah  v.  Shahabal.Shah). 
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The  result  is  that  we  must  remand  the  case  and  cannot 
properly  decide  on  the  merits  now — c/..  127  P.  R.  1888  (1) 
(page  345,  penultimate  paragraph).  In  order,  however,  to 
prevent  further  inordinate  delay,  we  direct  that  the  lower 
Court  shall  only  call  and  examine  the  4-  witnesses  already 
named  by  defendants  for  examination  in  Court,  and,  as 
regards  commissions,  shall  discard  all  the  witnesses  so  to  be 
examined  except  the  following  five,  viz.  Seth  Khimji  Assaivi 
of  Bombay,  Matbra  Das,  Balak  Das  of  Hinganhat,  Seth  Mangal 
Das  of  A-hmaclabad,  Sir  Kastur  Chand  of  Kamti  (Nagpur) 
and  Balak  Das  Mallpani  of  Jabalpur.  As  to  these  the  Court 
should  carefully  consider  whether  commissions  should  issue, 
the  matter  being  discretionary  with  it.  We  may  note  that 
defendants    have  agreed  to  these  limitations. 

Subject  to  the  above  remarks,  we  remand  the  case 
for  further  enquiry  and  report  under  order  41,  rule  25,  Civil 
Procedure  Code.     Return  in  4  months. 

Case  remanded' 


No.  15. 

Before  Hon.  Sir  Donald  Jolinstone,  Kt.,  Chief  Judge. 

MOHKAM  CHAND  —  (Decree-holder)—  APPELLANT, 
Versus 
GANGA   RAM  AND  ANOTHER— (Judgment-debtors)— 
DIIOL AN  DAS— (Decree-holder)— RESPONDENTS . 
Civil  Appeal  No  3278  of  1915. 

Civil  Procedure  Code,  Act  V  of  1908,  section  49  and  order  21,  rules  15 
and  16 — power  of  transferee  of  a  portion  of  a  decree  to  apply  for  execution — 
limitation  for  application  for  execution  by  a  joint  decree-holder— Indian 
Limitation  Act,  IX  of  1908,  article  181. 

One  D.  D.  on  18th  November  1898  obtained  a  decree  for  Rs.  21,339 
against  G.  R,  and  another.  On  the  28th  November  1899,  D.  D.  sold  part  of 
his  decree  for  Rs.  1,100  to  AI.  C,  the  present  appellant,  but  D.  D.  continued 
to  execute  the  decree  as  a  whole.  It  was  not  till  15th  January  1907  that 
M.  C.  applied  for  execution  in  respect  of  his  part  of  the  decree.  The  Court 
recorded  an  order  recognising  M.  C.  as  a  part  decree-holder  ;  but  no  direct 
action  was  taken  on  his  application  for  execution.  On  16th  April  1913 
L>.  D.  declared  himself  satisfied  and  the  decree  was  consigned  to  the  record 
room,  no  mention  being  made  of  M.  C.  On  Uth  December  1911  M.  C. 
again  applied  for  execution. 

Held  that  the  only  persons  who  can  execute  a  decree  are  the  original 
decree  holder  or  the  transferee,  vide  section  49  and  order  21,  rule  16  of  the 
Code  of  Civil  Procedure,  and  that  ride  16  only  applies  where  the  whole  of  a 
decree  has  been  transferred  or  where  the  whole  interest  of  any  decree- 
holder  out  of  several  has  been  transferred,  and  it  does  not  give  power 
to  apply  for  execution  of  decree  to  a  transferee  of  a  small  portion  of  any 

(1)  127  P.  B.  1888  {Gauri  Mai  v.  Nidha  Mai). 
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one  individual  decree-holder's  right  and   that    il.    C.   as   transferee    had 
therefore  no  power  at  all  to  apply  for  execution. 

/.  L.  B.  17  Cal  341  (1)  and  /.  L.  R.  33  Mad.  80  (2),  not  followed. 

Held  also,  that  if  M.    C.   took    up   the  position  of  being  a  joint  decree- 
holder  with  D.  D.  his  application  for  execution  in  1907  was  barred   by   time 
under  article  181  of  the  Limitation  Act,  as  he  might  have  applied  for  execu- 
tion any  day  after  the  deed  transferring  part  of  the  decree  to  him. 
(1)  Indian  Cases  353  (3),  referred  to. 

Held  further,  that  rule  15  of  order  21  of  the  Code  is  applicable  only 
where  the  decree  itself  makes  a  number  of  persons  joint  decree-holders  and 
did  not  -therefore  apply  to  the  present  case. 

Miscellaneous  first   appeal  from    the    order    of  H.    B.    Audi  i 

Esquire,  Senior  Subordinate    Judge,    Rawalpindi,    dated  the 
18th  August  1915. 

Govind  Das,  for  Appellant. 

Sewa  Ram  Singh  and  Michael,  for  Respondent. 

The  judgment  of   the  learned  Judge  was  as  follows  : — 
12th  July  1916.  s1R  Donald  Johnstone,  C.    J. — The  decree,   execution   of 

which  is  in  questiou  in  this  case,  was  passed  by  the  Chief 
Court  on  the  18th  November  1398.  On  the  28th  November 
1899  the  decree-holder  Dholan  Das  sold  part  of  his  decree  for 
the  sum  of  Rs.  1,100  out  of  Rs.  24,339-1-0  to  Mohkam  Chand, 
the  present  appellant,  but  Dholan  Das  continued  executing 
not,  as  the  lower  Court  says,  his  portion  of  the  decree,  but 
apparently  the  decree  as  a  whole ;  that  is  to  say  he  never 
intimated  that  he  had  parted  with  any  portion  of  the  decree. 
Mohkam  Chand  never  came  into  Court  at  all  apparently  until 
loth  January  1907,  when  he  made  an  application  for  execution 
of  the  portion  of  the  decree  sold  to  him  by  means  of  the 
arrest  of  the  judgment-debtor.  Notice  of  this  application  was 
sent  to  Dholan  Das  and  tho  judgment-debtors,  and  on  the  13th 
December  1907  the  Court  recorded  an  order  recognising 
Mohkam  Ghand  as  a  part  decree-holder  ;  but  no  direct  action 
appears  to  have  been  taken  upon  his  petition  aforesaid.  On 
the  16th  April  1913,  Dholan  Das  having  declared  himself 
satisfied,  the  decree  was  consigned  to  the  record  room  as  fully 
executed  In  those  proceedings  no  mention  was  made 
apparently  of  Mohkam  Chand  at  all,  and  every  body  seems  to 
have  thought  that  the  decree  had  been  finally  disposed  of. 
But  on  the  14th  December  1914  Mohkam  Chand  again  applied 
for  execution  so  far  as  his  portion  of  the  decree  was  concerned, 
and    upon     this     the   order   was   passed,  which  is  now  under 

(1;  (1889)  I.  /-  B.   K  Cal.  841  0  tborne  Co.). 

(2)  vl'JO'J)   1.  L.  R.  33  Mad.  80    (Endouri    Ycnkataramnniak  v.  Vcn- 

kalachaianlu  . 
(3j  (1907;,  Indian  Cases,  353  (Subba  Naickcr  v.  Saminalha  Iyer). 
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appeal.     The    lower    Court    has   held     that   limitation   began 
to  run  against  Mohkam  Chand  from  the  date   of   the    transfer 
of  the  decree  to  him,  this  being  the  date   from   which   he    was 
entitled   to   apply    for    execution,  evidently  the  lower   Court 
had  article  181  in  its  mind.     At  the  same   time,   however,  the 
lower  Court   cites  order  21,  rule    16   of   the    Civil   Procedure 
Code   which   really   does   not    apply   at  all.     That  rule   in  my 
opinion  only  applies    when    the    whole   of   a   decree   has   been 
transferred,    or    when   the  whole    interest  of  any   decree-holder 
out  of  several    has   been    transferred ;   and   it   does   not   give 
power  to  apply  for  execution  of    deci'ee    to  a    transferee   of   a 
small    portion   of  any  one  individual  decree-holder's  rights.     I 
cannot  believe  that  the   Legislature   could    possibly   have    con- 
templated   such  a  thing  as  that,  for  it  might  result  in  a  decree- 
holder   dividing   up    his    decree    among   100     different  persons 
and  letting  eacli  one  of  them    harass    the  judgment-debtor.     It 
seems  to  me  that  under  the  law  as   we   have   it   now    the    only 
persons   who    can  execute   a  deci-ee    are   the  original  decree- 
holder  or  the  transferee,   vide  section  49  of  the   Civil  Procedure 
Code     and     order     21,     rule    16      aforesaid.      It   is    therefore 
extremely    doubtful    whether   Mohkam   Chand  has    any  power 
at  all  to  apply  for    execution.     No    doubt   in    such   rulings   as 
/.  L.  B.  17    Cal.   341  (1)    and  7.  L.  R.   33  Mad.  80    (2)  it  has 
been  laid  down  that  portions  of  a   decree   can  be  legally  trans- 
ferred,   but    I     understand   that    even    in    those    rulings,  and 
certainly  in  other  rulings    that  might  be   quoted,    it    has   been 
laid  down  that  the  decree  must  be  executed  as    a   whole      Here 
we  find    Dholan    Das    executing   the   decree  as  a  whole,  with 
Mohkam     Chand     standing   by    and    contenting   himself    with 
asking  for   pro    rata    distribution  of    assets,    and    Dholan  Das 
finally  accepting  a  sum    of  money    from    the  judgment-debtor 
and  putting  in  a  receipt  to  the  effect  that  the  decree    has    been 
wholly  satisfied.     In  these  circumstances  it  is  more  than  doubt- 
ful   whether   Mohkam  Chand  has  not  by  his  conduct  estopped 
himself  from  claiming   anything  further    from  the    judgment- 
debtors   at   all    events.     If   he    has    been  unfairly    treated  by 
Dholan  Das,  he  may  or  may  not    have  some   remedy   against 
him. 

To  return  to  the  question  of  limitation  decided  by  the 
lower  Court.  It  seems  to  me  from  the  lengthy  arguments 
put  forward  by  Mr.  Govind  Das  that,  even  if  it  be  conceded 
that  Mohkam  Chand  could  execute  this  decree,  the   application 

(1)  (1889)  J.  L.  R.  17  Gal.  341  (Khhore  Chand  v.  Gisborne  &  Co.). 

(2)  (1909)   I.  L.   R.  33   Mad.  80  (Endoori  Venkataramaniah  v.  Ven- 

katachainulu. 
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of  the  14th  December  1914,  not  to  spea'c  of  the  application  of 
the  15th  January  1907,  is  time-barred-  Mohkara  Chand  mast 
take  up  one  position  definitely  or  another.  He  must  say  either 
I  am  a  joint  decree-holder  along  with  Dholan  Das,  or  he  must 
say  that  he  is  simply  a  transferee  of  a  portion  of  Dholan  Das'-i 
decree.  As  we  have  seen  if  he  takes  up  the  litter  position, 
he  cannot  apply  for  execution  at  all.  If  on  the  other  band 
he  takes  up  the  former  position,  there  is  no  getting  out  of  this 
that  he  might  have  applied  for  execution  any  day  after  the 
execution  of  the  deed  transferring  part  of  the  decree  to  him, 
and  under  article  181  the  application  of  1907  is  out  of  time, 
see  1  /.  C.  353  (I).  A  reference  has  been  made  in  arguments 
to  order  21,  rule  15  of  the  Civil  Procedure  Code,  but  I  do 
not  think  it  has  any  application  to  the  present  case,  for  it 
only  applies  where  the  decree  itself  makes  a  number  of  persons 
as  joint  decree-holders.  There  is  no  reference  to  transferees 
in  that  rule. 

Mr.  Govind  Das  on  the  strength  of  I.  L.  R.  26  All  318  (2), 
26  AIL  334  (3)  and  28  All.  252  (4)  urges  that  Dholan  Das 
could  not  give  a  full  discharge  to  the  detriment  of  Mohkam 
Chand.  But  those  cases  are  concerned  simply  with  joint 
decree-holders  and  so  havo  little  or  no  application  here.  For 
these  reasons  I  dismiss  this  appeal  with  costs. 

Appeal  dismissed. 


No-  16. 
Before  Hon.  Mr.  Justice  ShadirLal. 
KARIM  BAKHSH— (Plaintiff)— APPELLANT, 
versus 

MUSSAMMAT  MUKABAR  AND  OTHERS— (Defendants)— 
RESPONDENTS. 
Civil    Appeal   No.  1327  of    1916. 

Muhammadan  Law— marriage  with  mother  of  previoui  wife  —whether 
valid— where  the  previous  marriage  icas  not  consummated. 

Held  that,  under  Muhammadan  Law,  when  there  has  been  a  valid 
marriage  contracted  with  a  woman,  her  mother  and  grandmother  how 
high  soever  become  forbidden  to  the  man,  even  though  there  may  not 
have  been  consummation  of  the  marriage. 

Wilson's  Digest  of  Anglo-Muhammadan  Law,  1th  edition,  pages  115, 
llfi  and  Amir  Ali'-  Muhainnudan  Law,  3rd  edition,  volume  II,  page  318, 
referred  to. 

(1)  (1907    1  Indian  Case?  353  (Subba  N dicker  v.  Saminatlia  Iyer). 

(2)  (19(H)  /.  L.  R,  26  AIL  318  (Yamman  Singh  v.  Lachhmin  Kunwari). 

(3)  (1901)  7.  L.  B.  26  All  334  v.  Hannu  Prasad). 

(4)  (1905)  I,  L.  K.  28  All.  252  (Lachman  Das  v.  Chaturbhvj  Das). 
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Second  appeal  from  the  decree  of  J.  A.  Ross,  Esquire,  District 
Judge,  Ludhiana,  dated  the  1 2th  October  1915. 

Lall  Muhammad  Datta,  for  Appellant. 
Nand  Lai,  for  Respondents. 

The  judgment  of  the  learned  Judge  was  as  follows  : — 

Shadi  Lal,  J. — The  sole  question,  I  am  called  upon  to  ISth  Nov.  1916. 
determine  in  this  second  appeal,  is  whether  the  marriage 
of  Mussammat  Mukabar  with  the  deceased,  Hamira,  was 
valid  under  the  Muhammadan  Law.  Now,  it  is  admitted 
by  both  the  parties  that  Hamira's  first  wife  was  the 
daughter  of  Mussammat  Mukabar,  and  it  appears  that  the 
first  marriage'  Lad  not  been  consummated.  The  learned 
District  Judge  holds  that  the  doctrine  prohibiting  a  man 
from  marrying  his  own  wife's  mother  applies  only  to  those 
cases  in  which  the  first  marriage  had  been  actually  con- 
summated, and  that  Hamira  was  in  the  circumstances  not 
forbidden  to  marry  Mussammat  Mukabar.  This  view  of  the 
law  is,  in  my  opinion,  erroneous.  The  principle  of  Mu- 
hammadan Law  is  that  when  a  valid  marriage  has  been 
contracted  with  a  woman,  her  mother  and  grandmother 
how  high  soever  become  forbilden  to  the  man,  even  though 
there  may  not  have  been  consummation 

The  learned  District  Judge  has  apparently  confused  the 
case  of  a  man's  marriage  with  his  wife's  female  ancestor 
with  that  of  his  marriage  with  his  wife's  daughter  or 
granddaughter.  It  appears  that  in  the  latter  case  the 
second  marriage  is  prohibited  only  if  the  first  marriage 
had  been  consummated,  but  the  prohibition  in  the  former 
case  is  absolute  and  does  not  depend  upon  the  consumma- 
tion of  the  first  marriage,  vide,  inter  alia,  Wilson's  Digest 
of  Anglo-Muhammadan  Law,  •Ith  edition,  pages  115  and  1 16, 
and  Amir  Ali's  Muhammadan  Law,  3rd  edition,  volume  II, 
page  318. 

Accordingly  I  am  constrained  to  hold  that  the  marriage 
of  Mussammat  Mukabar  cannot  be  regarded  as  a  valid 
transaction  I  must,  therefore,  accept  the  appeal,  and  set- 
ting aside  the  decrees  of  the  Courts  below  I  remit  the  case 
to  the  Court  of  first  instance  for  trial  on  other  issues. 
The  Court  fee  on  the  memorandum  of  appeal  shall  be 
refunded,  and  other  costs  shall  abide  the  event. 

Appeal  accepted. 
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No  17- 
Before  Ron.  Mr.  Justice  Shadi  Lai  and   Hon.  Mr.  Justice 
Broadway. 

TARA  CHAND  AND  OTHERS— (Defendants)— 
APPELLANTS, 

versus 

KANSHI  RAM— (Plaintiff)— RESPONDENT. 

Civil  Appeal  No.  1460  of  1913. 

Hindu  Law— sale  by  widow  of  part  of  her  husband's  property  with 
consent  of  her  husband's  brother— presumption  of  necessity —must  be  re- 
butted—second appeal  on  point  of  bona  fidos  of  consent,  where  Lower 
Appellate  Court  has  based  its  decision  on  wrong  premises— proof  of  ne- 
cessity where  transaction  is  of  old  date. 

Held,  following  9  L  P.  R.  1914  (1),  that  where  an  alienation  by  a 
Hindu  widow  of  a  portion  only  of  her  husband's  estate  was  made  with 
the  bona  fide  consent  of  her  husband's  nearest  reversioner,  such  con- 
sent gives  rise  to  a  presumption  either  of  the  existence  of  necessity 
or  reasonable  inquiry  and    honest  belief  as  to  its  existence. 

Held    also,  that  although    this    presumptiou   is    a     rebuttable   one, 
cogent  proof  of  the    absence    of    lawful  necessity   must  be  forthcoming 
before  this  presumption  can  be  displaced. 
1.  L  R.  40  Cal.  721  (2),  followed. 

Held  further,  that  although  a  finding  by  the  Lower  Appellate  Court 
that  the  consent  was  not  bona  fide  would  ordinarily  be  final,  the  Chief 
Court  could  go  into  the  question  in  second  appeal  where  tho  matter 
was  not  put  in  issue  in  the  proper  way  and  the  Court's  decision  was 
based  on  wrong  premises. 

160  P.  IV*.  R.  1916  (3),  referred  to. 

Held  also,  that    where  an  alienation  made  in  1880  was  not  challenged 
till  1910,  8  years  after  the  death  of  the  widow,   and  necessity  for  jjireo 
fifth  of  the  consideration  had    been  proved,  it   would   be  'mequitablo  to 
require  the  alienee  to  adduce  strict  proof  of  necessity  for  tho  balance  of 
the  consideration  money. 

15  P.  R.  1903  (4)  and  33  Indian  Cases  33  (5),  referred  to. 

Second  appeal  from  the  decree  of  B.  H.  Bird,  Esquirr,  Additional 
Divisional  Judge,  Shahpur,  at  Lyallp'tr,  dated  the  Stlt  April 
1913. 

Beechey  and  Bahadur  Chand,  for  Appellants. 
Shoo  Narain  aud  Gokal  Chaud  Narang,  for  Resp  mdenfc. 

(I;  91  P.  R.  1911  (Devi  Das  v.  Raja  Khan). 

(2)  (1913)  I.    L.    R.  40  Cal.    721     (P.   D.)    (JDcbi   Prasad    v.    Qvlap 
Dhagat) 

(3)  160  P.  W.  R  1910  (MuiBt.  Sardar  Began  v.  Muhammad  Sharif  >. 

(4)  15  P.  R.  1903  {.Labh  Singh  v.  Gopi). 

(5)  (1913)   33  Indian  Cases  33  (Chaita  Dassya  v.   Madan    Chandra 
Das). 


r 
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The  judgment  of  the  Court  was  delivered  by — 
Broadway.  J. — The  following   pedigree  table  will  assist  in 
explaining  the  circumstances  of  this  case  : — 


8th  Dec.  1916. 


JASSUR.\M 


Ganga  Ram 


Das  Ram 


r 


Maya  Das 

_ 


Raja  Ram 

I 

Kanshi  Ram, 

plaintiff 


r 

Bhawani  Ditta 

I 
Mt.  Jai  Devi. 


Wasanda  Ram 
(Widow) 


Devi  Das           Jawala  Das  Bhagwan  Das 

I  I 

Gori  Shanker  Lakhmi  Das 

(alive)  (died  heirless) 


r 

Sobha  Ram 
(alive) 


1 
Sain  Ditta 
(died  leaving  widow) 


Bhawani  Ditta  died  many  years  ago  and  prior  to  1869, 
leaving  Mussammat  Jai  Devi  his  widow  who  succeeded  to 
a  life  interest  in  his  estate.  She  was  the  lambardarni  of 
manza  Jharki  and  her  brother-in-law  Wasanda  Ram  acted 
as  sarbrah  for  her.  The  parties  are  admittedly  governed 
by  Hindu  Law,  and  the  said  Wasanda  Ram  was  the  nearest 
reversioner. 

In  addition  to  the  lands  in  mauza  Jharki,  Wasanda 
Ram  and  Mussammat  Jai  Devi  jointly  owned  a  well,  known 
as  Faridwala  ;  and  on  the  19th  Apiil  1880  they  executed 
a  deed  of  sale  in  favour  of  Mul  Chand,  Ranga  Ram  and 
Nanak  Chand  by  which  Wasanda  Ram  sold  his  half  share 
and  Mussammat  Jai  Devi  a  quarter  share  in  the  well  for 
the  sum  of  Rs.  1,500.  Wasanda  Ram  at  that  time  was 
said  to  be  33  yews  of  age  and  a  married  mm.  Many 
years  afterwards  Wasaada  Ram  died,  and  in  April  1902 
Mussammat  Jai  Devi  departed  this  life.  On  the  "25th  Feb- 
ruary 19  i0  Kanshi  Ram  brought  this  suit  asking  for  pos- 
session of  the  land  sold  by  Mussammat  Jai  Devi,  claiming 
to  be  the  nearest  reversioner  and,  as  such,  entitled  to  pos- 
session on  the  ground  that  Mussammat  Jai  Devi  had  no 
power  to  alienate  her  share  in  the  well  and  that  the  alien- 
ation was  without  necessity.  The  District  Judge  dismissed 
the  plaintiff's  suit  on  the  22nd  December  1910,  holding 
that  the  widow  was  competent  to  alienate  the  property  in 
suit   inasmuch  as   there   was  necessity    for     the    sale,    and 
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that  Wasanda  Ram,  who  was  then  the  nearest  reversioner, 
had  assented  to  the  sale,  his  consent  having  been  given  in 
good  faith  Against,  this  decision  Kanshi  Ram  appealed  to  the 
Additional  Divisional  Judge  who  accepted  the  appeal  and  gave 
plaintiff  a  decree  for  possession  of  the  land  in  suit  on 
payment  of  Rs-  232  which  sum  alone  he  found  to  have 
been  paid  for  necessity.  He  also  held  that  Wasanda  Ram's 
consent  was  not  a  bona  fide  one.  Against  this  decision  the 
alienees  have  applied  to  this  Court  and  we  have  heard  Mr. 
Beechey  en  their  behalf  whereas  Rai  Bahadur  Pandit  Sheo 
Narain  has  addressed  us  on  behalf  of  the  respondent.  The 
learned  Judge  who  admitted  this  appeal  appears  to  have 
thought  it  doubtful  whether  Kanshi  Ram  could  be  given 
a  decree  for  the  whole  of  the  property  inasmuch  as  his 
nephews,  the  giandsons  of  Ganga  Ram,  appeared  to  be  en- 
titled to  at  least  one-half.  Mr.  Sbeo  Narain  urged  that 
this  question  had  not  been  raised  in  the  pleadings  and 
should  not  be  considered  at  this  stage,  inasmuch  as,  had 
the  point  been  put  in  issue,  his  client  could  have  shewn 
that  at  the  time  of  the  death  of  Mussammat  Jai  Devi 
none  of  Ganga  Ram  s  sons  were  alive  It  has  been  admitted 
that  they  are  now  all  dead,  Gori  Shanker  and  Sobha  Ram, 
two  grandsons  of  Ganga  Ram  alone  being  alive  at  this  date. 
We  agree  with  the  learned  counsel  and  hold  that  this 
question  cannot  now  be  gone  into. 

The    point   we   have    to    determine   is    whether  the  sale 
in   1880   by   Mussammat   Jai    Devi    can    now    be   attacked  by 
Kanshi   Ram,    and  this    involves    the    decision    of   two    ques- 
tions : — (1)  What    bearing    Wasanda    Ram's    consent    to    the 
Bale    has  on    the    matter    under   discussion    and    (2)    how  far 
there     was    necessity    for   the    sale.       It    has    been    admitted 
that    the  property    in  suit  was  sold   by  Mussammat  Jai  Devi 
for    the  sum   of   Rs.    500   and   that    Wasanda    Ram  gave  his 
consent    to    the    sale  in    which    he   joined.     It  has  been  urged 
by   Mr.   Beechey    that    necessity    lias    been  clearly  established 
by    a  reference    to   the    sale-deed   as    well    as    the    evidence 
on   the   record  to   the    extent   of   at   least   four-fifths    of    the 
consideration   money.      He   also   urged  that    the   consent   of 
"Wasanda    Ram   concluded   the   matter   and    that   even  if  the 
consent    did    not    finally  establish    his    case    it  placed  the  onus 
on   Kanshi   Ram    to    prove    clearly   and  unmistakably  that  the 
sale  was  effected  without  necessity. 

On  the  other  hand  Mr.  Sheo  Narain  urged  that  neces- 
sity had  not  been  established  and  that  the  consent  of 
Wasanda   Ram   neither   concluded   the   matter  nor  placed  the 
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onus  of  proving  necessity  on  his  client.  He  contended  that 
to  bind  him  the  consent  mast  have  been  given  in  good 
faith  and  that  the  finding  of  the  Additional  Divisional  Judge 
on  this  f  oint  against  the  alienees  was  conclusive  and  binding 
on  this  Court. 

A  reference  to  the  deed  of  sale  shews  that  the  con- 
sideration consisted  of  Rs.  431-5  paid  in  cash,  and  of  an- 
tecedent debts  to  the  extent  of  the  balance.  Mr.  Beechey 
stated  that  the  cash  was  paid  to  Wasanda  Ram,  and  this 
point  was  not  disputed  by  Mr.  Sheo  Narain.  We  have 
therefore  to  see  how  the  sum  of  Rs.  500  was  made  up, 
and  we  find  that  there  was  a  sum  of  Rs.  464  due  to  prior 
mortgagees  under  a  mortgage  of  1869,  tlie  money  being 
due  in  equal  moieties  by  Wasanda  Ram  and  Mussammat 
Jai  Dovi.  Mr.  Beechey  then  urged  that  a  decree  passed 
against  both  the  vendors  on  the  2nd  January  1878  under 
which  a  sum  of  Rs.  225  was  still  due  on  the  date  of  the 
sale  was  given  credit  for  and  that  a  sum  of  Rs.  61  due 
by  Mussammat  Jai  Devi  under  a  decree  held  by  Nanak 
Chand  against  her  was  also  wiped  off  by  this  sale.  Thi3 
therefore  totalled  up  to  Rs.  233-9  4-  Rs.  112-8  +  Rs.  61  = 
Rs.  4.0-1.  Mr.  Sheo  Narain  while  not  seriously  objecting 
to  the  item  of  Rs.  236-9  contended  that  Mussammat  Jai 
Devi  had  no  concern  with  Rs.  225  and  that  the  learned 
Additional  Divisional  Judge  had  wrongly  entered  the  decree 
for  Rs.  61  as  being  against  Mussammat  Jai  Devi.  With 
regard  to  the  last  contention,  he  is  clearly  correct,  as  an 
examination  of  the  decree  shews  that  it  was  passed  against 
Wasanda  Ram  alone.  We  are  inclined  to  hold,  from  a 
perusal  of  the  deed  of  sale  itself,  that  the  sum  of  Rs.  225 
was  payable  by  Wasanda  Ram-  alone.  At  the  same  time 
the  deed  bhews  that  a  sum  of  Its,  61  was  at  that  time 
due  by  Mussammat  Jai  Deri  under  a  decree,  and  this  fact 
has  not  b^en  refuted.  In  these  circumstances  it  appears  to 
us  to  be  fairly  clear  that  the  sum  of  Rs  236  9  and  the 
sum  of  Rs  6L  were  at  the  date  of  the  sale  payable  by 
Mussammat  Jai  Devi  and  to  that  extent  there  was  necessity 
for  the  transaction. 

This  means  that  a  sum  of  Rs.  297-9  or  nearly  fths 
of  the  consideration  money  was  for  necessity.  With  regard 
to  the  effect  of  Wasanda  Ram's  consent  to  the  sale  we 
have  been  referred  to  various  rulings  by  counsel  on  both 
sides. 
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Mr.  Beecbey  cited  IOC.  1102(1),  35  G.  939  (2),  30 
All,  (P.G),  (3),  16  I.C.  711  (4),  25  B.  129  (5)  and  31  M. 
366  (6).  He  also  referred  to  Mayne's  Hind  a  Law,  8th 
edition,  page  637. 

Mr.  Sheo  Narain  relied  on  40  0.  721  (7),  42  C.  876  (8) 
and  91  P.  E,  1914  (9). 

It  is  not  however,  necessary  to  discuss  all  these 
decisions  as  they  were  practically  all  referred  to  and  con- 
sidered in  91  P.  B.  191 1  (9)  which  lays  down  the  princi- 
ples  to   be   adopted    without  any  shadow  of  a  doubt. 

It  was  there  held  that  an  alienation  by  a  Hindu 
widow  of  her  deceased  husband's  eslate  without  justifying 
legal  necessity  is  not  validated  by  the  consent  of  the 
nearest  reversioner  unless,  in  a  case  in  which  the  aliena- 
tion relates  to  a  portion  of  the  estate  only,  it  is  found  on 
the  facts  of  the  case  that  such  consent  gives  rise  to  a 
presumption  either  of  the  existence  of  necessity  or  reason- 
able enquiry  and  honest  belief  as  to  its  existence. 

Mr  Sheo  Narain  contended  that  the  decision  as  to  the 
consent  by  Wasanda  Ram  not  being  a  bona  fide  one  is 
final  and  referred  us  to  160  P.  W  R  1916  (10).  Bat  while 
we  have  no  quarrel  with  the  decision  in  that  case  it  seems 
to  us  that  Mr.  Beechey's  contention  is  correct,  and  that 
the  matter  was  not  put  in  issue  in  the  way  that  it  ought 
to  have  been.  Tho  decision  is  also  based  on  erroneous 
premises,  as  the  learned  Additional  Divisional  Judge  has 
assumed  that  Mussammat  Jai  Devi  was  possessed  of  property 
which  she  obviously  was  not.  A  reference  to  pages  8  and 
9  of  the  piii.ted  book  demonstrates  this  fact,  for  Mussam- 
mat Jai  Devi  was  certainly  not  in  possession  of  the  chah 
Faridwala  laud  ill  1880  as  they  had  already  been  mortgaged 
with  possession. 

(1)  (1884)  7.  L.  R.  10  Cat.  1102  (7<\  B )  {Nobokishorc  Sarma  Roy  v.  Uari 

blath  Sarma  Roy) 

(2)  (1908;   1.    L.   R.   35   Cat.  939  (Putin   Chandra   ilandal  v.   Bolai 

Mandal). 

(3)  (1907)7.  L  7?.  30A/M    {P.C)   (Bajrangi  Sing!,  v.   Manokamika 

Bakhth  Singh). 

(4)  (1912;  10  Indian  Case*,  711  (Kattamoody  v.  Kattamoody), 

ib)  (1900)7  7,  £.85  Bom.   129  (Vinayak   Viihal  Bhang*  v.  Qorind 

Venkateah). 
(0)  U907)/.  L.B.   31    Mad,   366    (/<'.   B.)  (Rangappa  Naik   v.   Kamti 

Sink) 
(7)  (1913;  7  L.  R.  IOCoZ.  721  (/■'.  BO  {Debt  Prosad  v.  Oolap  Bhagat) 

mil,  /.  L  R.  12  (7a/.  878  (P.  C.J  Jlan  Kuhcn  v.  Kashi  Pershad). 
(9)  91  7\  R.  191 1  (Oi  n  Das  v  Raja  Khan), 
(lu)  160   /'.    IV.   R.    L916   t  Hits  minimal   Sardar  Began  v.  Muhammda 

Sharif). 
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Wasanda  Ram  was  only  33  years  of  age  in  1880,  his 
wife  had  already  horn  hira  a  daughter^  and  there  is  no 
reason  for  supposing  that  he,  at  that  date,  despaired  of 
further  issue.  He  must  therefore  have  known  that  in 
allowing  Mussammat  Jai  Devi  to  sell  their  property  he  was 
depriving  not  himself  but  any  possible  issue  of  the  said 
property.  Had  he  survived  Mussammat  Jai  Devi  (and  he 
had  no  reason  to  suppose  he  would  not)  he  would  have 
succeeded  to  the  land  which  would  then  have  devolved  on  his 
daughter. 

In  all  these  circumstances  it  seems  to  us  that  her 
consent  to  'this  alienation  must  be  regarded  as  having 
been  given  in  good  faith  and  after  mature  reflection  with 
a  full  realization  of  the  consequences.  Applying  the  prin- 
ciples enunciated  in  91  P.  R.  1914  (1)  to  the  facts  of  this 
case  it  appears  to  us  that  even  if  lawful  necessit}^  had  not 
been  established  Wasanda  Ram's  consent  would  validate 
this  sale. 

No  doubt  the  presumption  arising  from  this  consent 
is  a  rebuttable  one,  but  we  agree  with  40  0.7  21  (2)  that 
cogent  proof  of  the  absence  of  lawful  necessity  must  be 
forthcoming  before  this  presumption  can  be  displaced,  and 
in  the  present  case  we  are  unable  to  find  this  proof. 

It  must  be  borne  in  mind  that  Wasanda  Ram  was  a 
young  married  man  with  every  hope  of  getting  male  issue. 
Another  fact  that  cannot  be  ignored  is  the  length  of  time 
that  has  elapsed  since  the  alienation  was  effected.  Mr. 
Beechey  referred  us  to  15  P.  R.  1903  (3)  in  which  case  it 
was  held  that  an  alienation  made  35  years  before  suit 
should  not  be  set  aside  inasmuch  as  it  was  not  equitable 
to  put  an  alienee  to  strict  proof  of  necessity  after  the  lapse 
of   so  long  a  period. 

No  doubt  33  I.  G.  33  (4)  provides  an  instance  of  alien- 
ation made  in  1876  being  set  aside,  but  each  case  has 
to  be  decided  on  its  own  merits,  and  in  the  present  case  we 
not  only  have  an  alienation  made  in  1S80  challenged  in 
1910,  but  we  find  that  although  Mussammat  Jai  Devi  died 
in    1902   the   suit    was   not   brought  till  8  years  later. 

Again  we  find  that  out  of  the  consideration  money  of 
Rs.    500   the    sum  of     lis.    297    at   least    was    for   necessity. 

(1)  91  ft.  P.  1914  (Deri  Das  v.  Raja  Khan). 

(2)  (1913)  I.  L.  R.  40  Cal.  721  (Dcbi  Proxad  v.  Golap  Bhagat). 

(3)  15  P.  R.  1903  (Labh  Singh  v.  Gopi). 

<41  <1913~l  33  Indian  Cases.  33  (Chaiia  Das&va  v.  Madan  Chandra  Das). 
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This  amounts  to  practically  £th  of  the  whole  sum  and 
it  seems  to  ns  inequitable  to  aslc  the  alienees  after  this 
lapse  of  time  to  prove  necessity,  with  mathematical  exactitude, 
for  the  whole  sum. 

Tt  is  not  clear  what  income  Mnssammat  Jai  Devi  was 
possessed  of  in  18^0,  but  it  seems  clear  that  she  was, 
for  a  lady  in  her  position,  not  in  affluent  circumstances,  and 
we  accordingly  hold  that  this  alienation  was  for  necessity 
and  was  made  with  the  hona  file  consent  of  the  nearest  rever- 
sioner, "Wasanda  Ram.  We  accordingly  accept  this  appeal 
and  setting  aside  the  decree  passed  by  thr>  learned  Additional 
.Tiidce  restore  "that  of  the  District  Judge  and  dismiss  the 
plaintiff's  snit  with  costs' throughout. 

Appeal  accepted. 


No-  18. 

Before  Bon.  Mr.  Justice  Shadi  Lai  and   Hon.  Mr,  Justice 
Broadtoay. 

CHHTJTTAN  LAL -(APPELLANT), 
Versus 
MTJL  CHAND,— (Ombctor)— "RESPONDENT. 
Civil  Appeal  No.  2431  of  1913. 

Land  Acquisition  Act,  I  of  1891,  section*  3  fb)  and  18—  whether  a 
person  who  has  paid  earnest  monei/  under  an  agreement  to  purchase  is  a 
person  interested  who  can  claim  part  of  the  compensation—unregistered' receipt 
for  earnest  w>i?y—  whether  receivable  in  evidence — Indian  Registration 
Act,  XVI  of  1908,  section  49. 

The  respondent  M.  C.  agreed  with  one  C  L.  to  purchase  his  garden 
and  M.  C  paid  Rs.  1,700  to  the  latter  as  earnest  money.  For  Rs  1,500  of 
this  amount  there  was  a  receipt  in  which  it  was  stated  that  C.  L.  had  sold 
the  garden  to  M.  L.  for  us.  4,500  and  had  received  Rs.  1,500  as  earnest 
money.  This  receipt  was  stamped  bat  not  registered.  The  sale  was  not 
completed  because  a  brother  of  < !.  L  set  up  a  claim  to  a  share  in  the  garden 
and  nothing  could  hi  done  till  this  was  settled.  C.  L.  subsequently  brought 
a  suit  for  a  declaration  that  the  agreement  of  sale  be  held  to  be  cancelled. 
This  suit  was  ultimately  dismissed  and  it  was  held  that  the  agreement  to 
sell  was  still  subsisting.  Thereafter  the  g-rden  was  acquired  by  Govern- 
ment arvl  M.  C.  applied  thit  he  was  entitle  1  to  Rs  1,700  out  of  the 
compensation  money  which  Gtovernmsnt  might  pay  and  this  question  was 
referred  to  the  Court  tor  1  loisi  in  in  I  (bond  in  favour  of  M.  C. 

Held  by  the  Chief  Ooarl  tint  having  regard  to  the  definition  of "  person 
interested "  in  section  3   (6)  of  the   I.  ml  Acquisition  Act,   the  equitable 

interest  which  M.  0  claims  1  to  h  ive  was  sufficient  to  bring  him  within  that 
term  as  used  in  section  18  of  the  Act,  and  the  Court  had  c  insequently 
jurisdiction  to  entertain  his  claim. 
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10  Cal.  W.  N.  195  (1)  and  I.  L.  R.  37  Bom.  7G  (79)  (2),  referred  to. 
I.  L.  R.  17  Cal.  144  (3),  disapproved. 

Held  also,  that  in  the  present  case  the  unregistered  receipt  was 
admissible'in  evidence  to  support  the  factum  of  payment  inasmuch  as  the 
claim  advanced  by  M.  C.  amounted  to  one  of  refund  of  money  p*id  as 
earnest  nnaey  and  section  49  of  the  Registration  Act  had  therefore  no 
application. 

First  appeil  from  the  decree  of  M.  H".  Harrison,  Esquire, 
Divisional  Judge,  Delhi,  dated  the  30th  October  1913. 

Gokal  Chand  Narang,  for  Appellant.  -^ 

Sundar  Das,  for  Respondent. 

The  judgment  of  the  Court  wa9  delivered  by — 

Broadway,  J. — The     facts   of   this   case     are  these.     One      \\th  Dec.  1916. 
Chhuttan    Lai   was   the   owner   of  a   garden  in  mauza  Bankoli, 
tahsil  Delhi.     He  agreed  to  sell  the  same   to   one   Mul  Chand, 
and     on     the   25th    September  1907  certain   documents   were 
executed  which  evidenced    the   said    agreement.     These    docu- 
ments are  three  in  number  and  were  written  on  the  same    day, 
and  apparently  about  the  same  time.     It  is  not  clear   in    which 
order  they  were  written,  but   judging    from   their  contents    it 
would  seem  that   the  first   to   be   executed   was    a  receipt  for 
Rs.  1,500      In  this  receipt  it  is  stated  that    Chhuttan    Lai    had 
sold  the  garden  to  Mul  Chand  for  Rs.  4,500  and   had    received 
Rs.  1,500  as  earnest  money.     It  is   stamped    as    a   receipt   and 
its  execution  is  admitted. 

This  is  followed  by  a  letter  from  Mul  Chand   to    Chhuttan 
Lai  in  which  the  fact  of   the    sale   is    recited,    as    well    as    the  » 

payment  of  Rs.  1,500  as  earnest  money,  and  an  undertaking 
ia  given  to  pay  the  balance  of  Rs.  3,000  within  two  weeks  and 
get  the  sale-deed  executed. 

The  third  document  is  another  receipt  executed  by 
Chhuttan  Lai  in  favour  of  Mul  Chand  in  which  the  fact  of 
the  sale  is  recited  and  the  receipt  of  Rs.  200  as  earnest  money 
is  acknowledged.  It  goes  on  to  say  that  the  remaining  sum 
will  be  taken  "  by  getting  the  deed  registered  in  favour  of 
u  Ch.  Mul  Chand  within  a  day  or  two." 

In  accordance  with  the  agreement  to  sell  a  conveyance 
was  drawn  up  and  the  draft  has  been  placed  on  the  record. 
It  is  not  signed  nor  is  it  completed,  the  terms  of  the  sale  are 
recited,  and  the  sale  price  is  given  as  Rs.  4,500  and  the 
following     words   occur  : — "  I    have    received    the    entire  sale 

(1)  11905)  10  Cal.  W.  N.  195   (Galstaun    v.    Secretary    of   State    for 

India"). 

(2)  (1911)  7.  L.  R.  37  Bom.  76  (79)  (In  re  the  Land  Acquisition  Act). 

(3)  (1889)  /.  L.  R.  17  Cal.  144  (Dunne  v.  Nobo  Krishna  Mookerjeej, 
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"  money  as  per  details  given  below  " but  no   details  are 

given  at  the  end  of  the  document.  This  conveyance  was 
written  by  one  Abdul  Rashid  (P.  W.)  and  though  it  is  not 
dated  there  seems  no  doubt  that  it  was  written  soon  after  the 
2Mb  September  1907. 

The  sale  was  not  completed  as  one  PaiM  Ram,  a  brother 
of  Chlm ttan  Lai,  claimed  to  have  a  share  in  the  garden,  and 
nothing  could  be  done  till  that  matter  was  settled.  That 
there  was  such  a  dispute  seems  certain  and  therefore  the 
fact  that  the  money  was  not  paid  within  the  two  weeks 
referred  to  in  the  letter  of  the  25th  September  1907,  is  not 
really  mateiial. 

In  11)10  Chhuttan  Lai  brought  a  suit  against  Mul  Chand 
asking  for  a  declaration  to  the  effect  that  the  agreement  of 
sale  be  held  to  be  cancelled.  In  this  suit  it  was  alleged 
that  the  sale  price  was  really  Rs.  3,000  (the  additional 
Rs  1,500  being  entered  merely  to  stave  off  pre-emptors)  and 
that  only  Rs.  200  had  been  received  as  earnest  money- -the 
receipt  for  Rs.  1,500  being  fictitious  though  admittedly 
executed  It  was  further  alleged  that  Mul  Chand  had  failed 
to  complete  the  transaction  within  the  specified  period  and 
was  avoiding  payment  of  the^  balance  and  had  therefore 
been  guilty  of  a  breach  of  contract. 

Mul  Chand  traversed  these  allegations  and  maintained 
theft  he  was,  and  always  had  been,  ready  to  complete  the 
sale,  as  far  as  he  was  concerned,  but  that  owing  to  the  dispute 
between  the  brothers  Chhuttan  Lai  had  been  unable  to  ghe 
him  a  clear  title. 

This  suit  was  ultimately  decided  on  appeal  by  Mr.  A  E. 
Martinean,  Divisional  Judge,  on  the  23rd  March  1911,  who 
held  thai  there  had  been  no  breach  of  contract  on  the  part 
of  Mul  Chand  and  that  agreement  to  sell  was  still  subsisting- 

Up  to  the  end  of  1911  nothing  further  seems  to  have 
been  done  by  either  party,  and  the  garden  was  then  acquired 
by  Government  in  connection  with  tho  establishment  of  the 
new  capital  at  Delhi. 

In  the  course  of  the  acquisition  proceedings  before  Mr. 
Addison,  Mul  Chand  advanced  a  claim  for  Rs.  1,700  alleging 
that  he  was  a  person  interested.  The  date  of  this  application 
by  him  is  mil  traceable,  hut  thnt  it  had  been  made  prior  bo 
the  I  Ith  February  1913  is  clear  from  an  application  of  that 
date  made  by  Ohhnttan  Lai  in  which  Mul  Chand's  application 
is  clearly  referred  to, 


February  1917.  ]  CIVIL  JUDGMENTS— No.  18.  (J$ 


The  special  Land  Acquisition  Officer  (Mr.  Addison)  gave 
his  award  in  the  matter  on  the  2nd  July  ]  913,  and  on  the 
5th  August  1913,  on  an  application  by  Mul  Chand  passed  an 
order  referring  the  question  of  the  apportionment  of  the 
compensation  awarded  for  the  garden  in  question,  to  the 
Divisional  Judge. 

The  parties  appealed  before  the  Divisional  Judge  and 
agreed  that  the  statements  of  certain  witnesses  made  in  the 
suit  of  1910  (above  referred  to)  should  be  treated  as  evidence 
in  these  proceedings. 

Ultimately  the  Divisional  Judge  awarded  Rs.  1,700  to 
Mul  Chand,  holding  that  the  two  receipts  sufficiently  established 
the  payment  by  him  of  that  amount  to  Chhuttan  Lai. 

Against  this  decision  Chhuttan  Lai  has  preferred  his  appeal 
through  Dr.  Gr.  C.  Narang,  and  we  have  heard  Mr.  Sundar  Das 
for  Mul  Chand. 

The  first  point  urged  by  Dr.  Narang  was  that  Mul  Chand 
was  not  a  "  person  interested  "  in  the  land  within  the 
meaning  of  section  18  of  the  Land  Acquisition  Act,  and  had 
no  right  to  be  heard,  in  the  acquisition  proceedings.  The 
order  of  reference  to  the  Divisional  Judge  and  all  subsequent 
proceedings  thereon,  it  was  contended,  were  without  jurisdic- 
tion. 

We  were  referred  to  sections  3  (6),  9  (3),  10  and  25  of 
the  Land  Acquisition  Act  as  well  as  to  17  Cal.  144  (\)  and 
were  asked  to  hold  that  the  expression  "  person  interested  " 
meant  a  person  having  a  permanent  and  transferable  interest 
in  the  property  acquired,  and  no  other. 

It  was  argued  that  the  true  test  was  whether  the  Gov- 
ernment could  have  gone  to  Mul  Chand,  and  purchased  the 
garden  from  him  without  any  recourse  to  the  provisions  of 
the  Land  Acquisition  Act. 

Mr.  Sundar  Das  objected  to  such  a  narrow  construction 
being  placed  on  these  words  and  urged  that  all  that  waa 
required  was  a  prima  facte  claim  to  be  interested  in  the  com* 
pensation  awarded,  and  he  referred  us  to  10  G.  W.  N.  195  (2) 
and  37  B.  76  (at  page  79)  (3),  which  deci-ions  certainly 
support  his  contention.  We  do  not  think  that  the  point  really 
needs  any  discussion.  The  expression  "  person  interested  " 
has  been  defined  in  section  3  (6)  of  the  Land  Acquisition  Act 
as  including  all  persons  claiming  an  interest  in  compensation 
to  be  awarded  on  account  of  the  acquisition  of  land   under   the 

(1)  (1889)  h  L.  R.  17  Cal  144  (Dunne  v.  Nobo  Krishna  Mookcrjec) 
(2;  (1905)  10  Cal.  W.  N.  195  (Galstaun  v.  Secretary  of  State  for  India), 
(3)  09H)  /.  L.  R.  37  Bom.  76  (19)  (In  re  the  Land  Acquisition  Act). 
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Act,  and  this  definition,  in  our  opinion,  is  wide  euough  to 
include  the  equitable  interest  that  Mul  Chand  claimed  to  have 
in  the  present  case. 

It  was  next  urged  that  whatever  interest  Mul  Chand 
may  have,  at  one  time,  had  under  the  agreement  to  sell,  had 
come  to  an  end  before  the  garden  was  acquired  and  that  the 
reference  was,  for  that  reason,  bad  and  against  law. 

As  has  been  said  above  it  was  held  in  March  1911  that 
Mul  Chand  had  not  committed  a  breach  of  contract  up  to  that 
date,  and  that  the  agreement  to  sell  was  in  force.  Dr. 
Narang  has  been  unable  to  bring  to  our  notice  any  subsequent 
act  on  M  ul  Cband's  part  to  warrant  the  conclusion  that  the 
contract  to  sell  had  terminated  either  by  the  operation  of  the 
statute  of  limitation  (article  113)  or  in  any  other  way,  and 
we  accordingly  hold  that  the  reference  was  competent  and 
was  made  in  accordance  with  law. 

Dr.  N..iang  finally  took  us  into  the  merits  of  the  case, 
and  while  admitting  that  Chhuttan  Lai  had  received  Rs.  200 
as  earnest  money  denied  the  receipt  of  the  sum  of  Rs-  1,500. 
He  adversely  criticised  the  evidence  and  objected  to  the 
admissibility  of  the  receipt  for  Rs,  1,500  on  the  ground  that 
under  section  17  (c)  of  the  Indian  Registration  Act  it  required 
to  be  registered. 

It  was  pointed  out  that  the  evidence  shews  that  Rs-  1,500 
were  not  paid  in  cash,  but  that  "  ruqas  "  to  that  extent 
executed  by  Chhuttan  Lai  in  favour  of  Mul  Chand  were  said 
to  have  been  handed  over  by  the  latter  to  the  former  in  lieu  of 
the  receipt  for  Rs.  1,500  and  Dr.  Narang  urged  that  the 
absence  of  any  reference  to  those  ruqas  in  the  receipt  rendered 
the  whole  transaction  extremely  suspicious. 

The  fact  that  ttco  receipts  were  executed  at  the  same  time 
was  also  referred  to  as  a  matter  creating  doubt  as  to  the 
genuineness  of  the  payments  alleged  to  have  been  made. 

Mr.  Sundar  Das  contended  that  (1)  the  receipt  wu 
admissible  for  the  collateral  purpose  of  proving  the  payment, 
(2)  that  even  if  it  be  excluded  the  evidence  produced  by  Mul 
Chand  proved  the  payment,  and  (3)  that  there  was  no  rebuttal 
of  the  evidence  produced  beyond  the  mere  statement  of 
Chhuttan  Lai 

He  referred  us  to  9S  P.  R.  1916  (1)  in  support  of  the 
admissibility  of  the  receipt. 

That  decision  is  authority  for  holding  that  the  letter  and 
the  receipt  are  admissible  to  prove  the   agreement  to    sell,    and 


(1,  '.)>  /'.  6   11)16  (Sharaf  Mi  Khan  v.  Jagandar  Singh). 
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for  the  proposition  that  the  payment  of  the  earnest  money 
can  be  proved  aliunde  by  virtue  of  section  91  of  the  Indian 
Evidence  Act. 

We  are  inclined  to  the  opinion  that  in  the  present  case 
the  receipt  is  admissible  in  evidence  to  support  the  factum  of 
payment,  inasmuch  as  the  claim  advanced  by  Mul  Chand 
amounts  to  one  for  a  refund  of  money  paid  as  earnest  money 
and  section  49,  Registration  Act,  has  no  application,  and  we 
hold  accordingly. 

We  then  have  a  receipt  admittedly  executed  by  Chhuttan 
Lai  for  Rs.  1,500  and  another  for  Rs.  200,  and  in  addition 
there  is  the  evidence  of  witnesses  in  support  of  the  transaction. 
Neither  of  the  parties  are  shop-keepers  so  that  account-books 
could  not  be  expected  to  be  produced  by  either  side. 

There  is  nothing  inherently  improbable  in  a  payment  of 
Rs-  200  in  cash  and  an  adjustment  of  claims  amounting  to 
Rs.  1,500  by  way  of  earnest  money,  though  possibly  such  a 
settlement  is  not  usual.  There  is  also  some  force  in  Mr. 
Sundar  Dass'  contention  that  the  fact  that  the  witnesses 
mention  ruqas  as  having  been  made  over  by  Mul  Chand  lends 
strength  to  the  truth  of  the  story.  If  the  whole  transaction 
relating  to  this  sum  of  Rs.  1,500  were  mythical,  it  would  have 
been  much  simpler  to  have  stated  that  the  money  had  been 
paid  in  cash.  In  our  opinion  the  learned  Divisional  Judge 
was  right  in  holding  that  the  onus  lay  on  Chhuttan  Lai  to 
prove  non-receipt  of  this  sum,  and  we  agree  with  him  in 
holding  that  he  has  failed  to  discharge  this  onus-  At  the  same 
time  while  we  feel  constrained  to  decide  the  claim  in  favour  of 
Mul  Chand  because  of  the  weight  of  evidence  in  the  case  we 
consider  he  is  a  good  deal  to  blame  for  this  litigation  and 
therefore  in  dismissing  the  appeal  we  direct  that  the  parties 
will  bear  their  own  costs  throughout. 

Appeal  dismissed. 


No.  19. 

Before  Hon.  Mr.  Jicstice  Shadi  Lai. 

MUSSAMMAT  WALATAT  BEG  AM— (Defendant)— 
APPELLANT, 


SHER  ALI  SHAH,— (Plaintiff) -RESPONDENT. 
Civil  Appeal  No.  1534  of  1915. 

Punjab  Tenancy  Act,  XVI  of  1887,  sections  59  and  112— succession  to 
occupancy  right— agreement  entered  in  Wajib-ul-arz,%ust  be  clear  and  un- 
mistakable to  override  statutory  succession. 
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One  M.  A.,  an  occupancy  tenant,  died  without  leaving  any  male 
lineal  descendant  in  the.  male  line,  the  landlords  agreed  to  his  daughter 
succeeding  him.  Deceased's  brother  claimed  to  be  heir  and  established 
his  title  under  section  59  of  the  Tenancy  Act.  The  Wajib-ul-arz  con- 
tained an  entry  saying  that  on  the  death  of  an  occupancy  tenant  his 
son  succeeds  and  failing  him  the  widow  and  upon  the  death  of  the 
widow  the  proprietors  have  the  right  to  arrange  for  the  cultivation. 

Held,  that  a  person  who  rests  his  case  upon  an  agreement  over- 
riding the  statutory  rules  of  succession  contained  in  section  59  of  the 
Tenancy  Act  must  show  that  the  language  of  the  agreement  is  clear 
and  that  the  intension  rs  unmistakable. 

145  P.  R.  1890  (1)  and  70  P.  L.  R.  1913  (2),  referred  to. 
Held  also,  that  the   daughters  had  failed  to  show  that  the  agreement 
intended  to  exclude  collaterals    from    succession    and    that    consequently 
the  brother  had  a  right  to  succeed. 

145  P.  R.  1890  (1),  followed. 
Second   appeal  from    the   decree   of  L.   H.  Leslie  Jones,  Esquire, 
Additional    District    Judge,     Lahore,    dated   the     26th   Jan- 
uary 1915. 

Shnja-ud-Din,  for  Appellants. 
Roshan  Lai,  lor  Respondent. 

The  judgment  of  the  learned  Judge  was  as  fallows  :— 
26th  June  1916.  Shadi  Lal,   J. — One  Muzaffar   AH    Shah,    the    last   occu- 

pancy tenant  of  the  land,  died  without  leaving  any  male 
liueal  descendant  in  the  male  line,  and  the  question  for 
determination  in  this  second  appeal  is  whether  the  plaintiff, 
his  brother,  is  entitled  to  succeed  to  the  occupancy  rights 
as  against  the  landlords.  Now,  it  is  undeniable  that  the 
common  ancestor  of  the  deceased  and  the  plaintiff  occupied 
the  land,  and  that  under  section  59  of  the  Punjab  Tenancy 
Act  the  latter  has  established  his  title  to  inherit  the 
tenancy.  The  contesting  defendant  is  the  deceased's  daughter, 
to  whose  succession  the  proprietors  have  given  their  con- 
sent, and  she  relies  upon  an  entry  in  the  Wajib-ul-arz  of 
1857  for  the  purpose  of  excluding  the  collateral  from  suc- 
cession. The  Courts  below  have  concurred  in  overruling 
this  plea,  and  have  decreed  the  suit  so  far  as  the  occupancy 
tenancy  is  concerned. 

Now,  there  can  be  no  manner  of  doubt  that  under 
section  112  of  the  Tenancy  Act  the  entry  in  question 
must  be  deemed  to  be  an  agreement  between  the  landlord 
and  the  tenant,  and  that  section  59  must  give  way  to  an 
agreement,    if  any,    with   respect    to  succession     to  the  right  of 

(1)  145  P.  R.  1890  {Change  v.  Xubi  Bakhsh). 

(2)  70  P.  L.  R,  1913  {SaliibDitta  v,  Khanda). 
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occupancy.  The  entry  is  signed  by  the  tenants  including  the 
plaintiff's  father,  and  the  learned  Additionol  District  Judge 
is  wrong  in  stating  that  it  does  not  bear  the  signatures 
of  the  tenants. 

The  proposition  of  law  is  firmly  established  that  a 
person,  who  rests  his  case  upon  an  agreement  overriding 
the  statutory  rules  of  succession  contained  in  section  59, 
must  show  that  the  language  of  the  agreement  is  clear 
and  that  the  intention  is  unmistakable,  vide  inter  alia,  145 
P.  R.  1890  (1)  and  70  Punjab  Law  Reporter  1913  (2).  Now 
the  Wajib-ul-arz  of  1857  states  that  on  the  death  of  an 
occupancy  tenant  his  son  succeeds,  and  failing  him  (ba  surat 
la  waldi)  the  widow,  and  upon  the  death  of  the  widow  the 
proprietors  have  the  right  to  arrange  for  the  cultivation. 
I  have  considered  this  provision  of  the  Wajib-ul-arz,  and 
concur  with  the  Lower  Appellate  Court  in  holding  that 
it  is  not  exhaustive  and  does  not  contain  an  express  ex- 
clusion of  collateral?.  On  the  other  hand,  there  is  an  in- 
dication later  on  that  there  was  no  real  intention  to  exclude 
them.  Thus  in  discussing  the  results  of  absenteeism  it  is 
laid  down  that  if  the  tenant  is  absent  for  one  or  two 
years  he  may  entrust  the  cultivation  to  a  brother  or  nephew. 
This  clearly  shows  that  the  brother  or  nephew  was  regarded 
as  having  at   least   some    interest   in    the  tenancy. 

Further,  though  there  must  have  been  many  instances 
of  succession  to  occupancy  rights  in  the  village,  no  attempt 
has  been  made  to  prove  a  single  instance  in  which  an  oc- 
cupancy tenancy  has  been  extinguished  on  the  extinction  of 
the  male  lineal  line  of  the  tenant. 

The  judgment  of  the  Division  Bench  in  145  P.  R. 
1890  (1)  which  follows  other  judgments  cited  therein  is  on  all 
fours  with  the  present  case.  Accordingly  I  hold  that  the 
descendants  of  the  common  ancestor,  who  would  be  entitled 
to  succeed  under  section  59,  are  not  excluded  from  suc- 
cession. 1  therefore  confirm  the  judgment  and  [the  decree 
of  the  learned  Judge,  and  dismiss  the  appeal  with  costs. 


Appeal  dismissed. 


(1)  145  P.  R.  1890  {Changa  v.  Nabi  Bakhsh). 

(2)  70  P.  L.  R.  1913  {Sahib  Ditta  v.  Khanda). 
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No.  20- 

Before  Bon.  Mr.  Justice  Shadi  Lai  and   Hon.  Mr*  Justice 
Broadway. 

KHUB  RAM  AND  RAM  DHAN— (Plaintiffs)  - 
APPELLANTS, 

-Versus 

SURAT  AND  OTHERS— (Defendants)— RESPONDENTS. 

Civil  Appeal  No.  1058  of  1913. 

Civil  Procedure  Code,  1882,  sections  263  and  204— necessity  of  strict 
compliance  with  procedure— onus  probandi — presumption  of  compliance 
where  execution  record  is  a railable— second  suit  by  mortgagee  after 
obtaining  a  previous  decree  for  possession— ichelher  competent. 

On  29th  June  1903  plaintiffs-appellants  obtained  a  decree  as  mort- 
gagees against  defendants-respondents  for  possession  of  the  mortgaged 
land.  On  31st  July  1903  they  filed  a  dakhalnama  in  Court  stating 
that  they  had  been  given  possession.  On  1st  July  1911  they  instituted 
the  present  suit  for  possession  of  the  same  land  alleging  tha^  some  2 
months  after  obtaining  possession  of  it  they  had  been  forcibly  dis- 
possessed by  defendants-respondents.  Defendants  denied  that  possession 
had  ever  been  taken  from  them  and  pleaded  that  as  the  decree  had 
not  been  executed  no  second  suit  for  possession  was  competent. 

Held,  that  as  the  record  of  the  execution  proceedings  was  forthcoming 
there  could  be  no  presumption  that  the  provisions  of  sections  263  and 
264  of  the  Code  of  Civil  Procedure  had  been  complied  with  and  as 
the  record  shewed  that  no  warrant,  as  required  by  section  264,  had 
been  affixed  on  any  conspicuous  spot  at  or  near  the  land  in  question 
and  this  had  not  been  proved  aliunde  plaintiffs  had  failed  to  discharge 
the  onus  which  was  on  them  of  proving  that  they  had  been  given  pos- 
session in  a  legal  manner. 

Held  also,  that  when  the  law  lays  down  a  definite  procedure  for  the 
delivery  of  possession  which  is  purely  symbolical  that  procedure  must 
be  strictly  followed  and  any  omission  therein  must  therefore  be  regarded 
as  material. 

15  W.  R.  99  (1),  referred  to. 

Held  further,  that  as  plaintiffs  had  sued  on  the  allegation  that  they 
had  been  dispossessed  after  having  been  given  possession  of  the  laud 
under  the  decree,  they  could  not  now  plead  that  they  could  sue  a  second 
time  for  possession  in  the  terms  of  the  mortgage  deed.  And  even  if 
this  new  plea  could  be  entertained  it  would  be  of  no  avail  as  the  mortgage 
must  beheld  to  have  merged  in  the  decree. 

11  All.  L.  J.  634  (2),  approved. 

20  Indian  Cases  528  (3),  2  Cal.  L.  J.  202  (4)  and  32  Indian  Cases 
634  (5),  distinguished. 

(1)  (1871)  15  W.  R.  99  (Burra  Lall  v.Unnoda  Pershad). 

(2)  (1913;  11  All.  L. ./.  634  (Shadi  Rum  v.  Ret  Ra 

(3)  (1914)  L'O  Indian  Cases  528  (Lakshminarayana  v.  Ulagammal). 

(4)  (1905)  2  Cal.  L.  J.  202  (Suffi  Ram  v.  Barhamdeo  Pers<vh. 

(5)  (1916;  32  Indian  Cases  034  (Mussammat  Lakhrani  Kioir  v.  Dhanraj 
Singh). 
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Second  appeal  from  the  decree  of  S.  S.  Harris,  Esquire,  Divisional 
Judge,  Hissar,  dated  the  \lth  February  1913- 

Sheo  Narain,  for  Appellants. 

Mukand  Lai  Puri,  for  Respondent. 

The  judgment  of  the  Court  was  delivered  by — 

Broadway,  ;J. — The  facts  of  this  case  maybe  briefly  16th  Dec.  1916. 
stated  as  follows: — On  the  29th  of  June  1903  the  plaintiffs- 
appellants  obtained  a  decree  as  mortgagees  against  the 
defendants-respondents,  for  possession  of  41  biyhas  17  biswas 
of  culturable  land  in  Mauza  Bahora  Kalan,  Tahsil  and  District 
Gurgaon. 

On  the '  31st  o?  July  1903  they  filed  a  dakhalnavia  in 
Court  stating  that  they  had  been  given  possession  of  the 
land  in   the  terms  of  the  decree. 

On  the  1st  July  1911  they  instituted  the  present  suit 
against  the  defendants -respondents  averring  that  some  two 
months  after  they  had  been  placed  in  possession  of  the 
land  in  suit,  the  defendants-respondents  had  forcibly  dis- 
possessed them  and  refused  to  surrender  the  land  inspite 
of  demands.  / 

The  defendants-respondents  denied  that  possession  had 
ever  been  taken  from  them,  and  pleaded  that  as  the  decree 
had  not  been  executed  no  second  suit  for  possession  was 
competent 

The  District  Judge  (old  style)  held  that  as  a  matter 
of  fact  possession  of  only  16  biglvis  6  biswas  of  land, 
hhasra  Nos  2504  and  2536,  had  been  given  under  the  decree 
and  decreed  the  claim  to  that  extent.  The  suit  as  to  the 
rest  of  the  land  was  dismissed  on  the  ground  that  as  the 
requirements  of  sections  263  and  264,  Civil  Procedure  Code 
(1882),  had  not  been  strictly  complied  with  possession  had 
not  been  given  in  law  and  a  second  suit  for  possession 
was  not  competent.  The  plaintiffs-appellants  preferred  an 
appeal  to  the  Court  of  the  Divisional  Judge  against  this 
decision  but  the  learned  Divisional  Judge  relying  on  15 
W.  R.  99  (1)  dismissed  their  appeal  and  upheld  the  decision  of 
the  Court  balow. 

Plaintiffs-appellants  have  now  preferred  this  second  appeal 
to  this  Court  on  the  grounds  (1)  that  it  should  be  pre- 
sumed that  the  provisions  of  sections  "263  and  264,  Civil 
Procedure  Code,  had  been  complied  with;  (2)  that  if  there 
bad  been  any  irregularity  it  was  wholly  immaterial ;  and 
(3)    that  the   mortgage     still     subsists     and    therefore     they 

(1)  (1871)  15  W.  R.  99  (fiurra  Lall  v.  Unnoda  Pershad). 
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can   sue  a   second    time     for   possession    in   the   terms    of  the 
mortgage-deed. 

We  are  unable  to  accede  to  the  first  contention.  Had 
the  record  of  the  execution  proceedings  not  been  forthcom- 
ing the  presumption  contended  for  would  doubtless  have 
arisen.  The  record  of  the  execution  proceedings  however  is 
available  and  the  dakhalnama,  dated  the  31st  July  1913, 
clearly  shews  that  the  provisions  of  the  Code,  then  in  force, 
had  not  been  complied  with  inasmuch  as  no  warrant  as 
required  by  section  264,  Civil  Procedure  Code,  had  been 
affixed  on  any  conspicuous  spot  at  or  near  the  land  in 
question.  In  our  opinion  it  was  incumbent  on  the  plaintiffs- 
appellants  to  prove  that  they  had  been  given  possession 
in  a  legal  manner.  The  onus  was  on  them  to  prove  that 
the  requirements  of  law  had  been  fulfilled.  The  dakhalnama 
referred  to  above  clearly  indicated  that  the  provisions  of 
the  Code  had  not  been  complied  with  and  although  the 
Girdawar  Kanungo,  who  purported  to  have  given  possession 
of  the  land  under  the  decree,  was  examined  as  a  witness 
he  was  not  questioned  with  regard  to  the  affixing  of  the 
warrant  although  his  statement  in  Court  clearly  showed 
that  an  omission  had  been  made  in  this  matter.  In  our 
opinion  the  plaintiffs-appellants  have  failed  to  discharge 
this  onus  and  no  presumption  can  arise  in  their  favour 
when  the  record  itself  is  available.  As  to  the  second 
contention,  it  seems  to  us  that  the  irregularity  that 
exists  cannot  be  regarded  otherwise  than  as  material.  15 
W.  B.  99  (1)  is  an  authority  directly  in  point  It  seems 
to  us  to  be  obvious  that  when  the  law  lays  down  a  deBnite 
procedure  for  the  delivery  of  possession,  which  is  to  be 
purely  symbolical,  that  procedure  must  be  strictly  followed 
and  no  deviation  from  it  can  be  permitted.  Any  omission 
to  follow  the  procedure  must  therefore  be  regarded  as 
material. 

With  regard  to  the  last  contention  Mr.  Sheo  Narain 
referred  us  to  26  /.  0.  528  (2),  a  case  dealing  with  the 
sale  of  th^>  equity  of  redemption  in  mortgaged  property. 
J n  our  opinion  this  case  cannot  assist  in  the  decision  of 
the    point  now  before  us. 

Similarly  in  2  »0.  L.  ,1.  202  (3)  the  fact.-,  u ere  differ- 
ent and  that  decision  caunot  be  treated  as  a  guide  in  the 
present  matter. 

(1)  (1871)  i;>  W.  R.  99  [Burra  Lall  v.  Unnoda  Pcrxhad). 

(2>  (1914)  2ti  Indian  Cases  528  (Lakhminarayann  v.  Ulagammal}. 

(Z)  ^1905.  2  Cal.  L.  J.  202  i.S»/r/!  Ram  v.  Barhamdeo  Persad). 
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32  I.  C.  634  (1)  is  more  in  poiut  but  is  clearly  not 
an  authority  for  the  proposition  advanced.  Then  it  was  held 
by  Walsh,  J.  that  when  a  person  obtains  a  decree  for  pos- 
session but  does  not  execute  it  within  limitation,  he  can 
still  maintain  a  fresh  suit  for  possession,  basing  it  upon  the 
judgment  obtained  in  his  favour.  The  present  suit  however 
has  not  been  brought  upon  the  judgment  obtained  by  the 
plaintiffs-appellants  but  is  based  clearly  on  an  averment 
that  they  had  been  dispossessed  after  having  been  given 
possession  of  the  land  under  the  decree. 

In  11  A.  L.  J.  634  (2)  it  was  held  that  when  a  suit  is 
bx-ought  on  foot  of  a  mortgage  and  a  decree  obtained,  the 
mortgage  merges  in  the  decree,  and  this  appears  to  us 
to  be  the  correct  view. 

It  is  not,  however,  necessary  for  us  to  express  any 
definite  opinion  on  the  matter  as  the  present  suit  alleges 
a  definite  and  new  interference  with  the  rights  of  the 
appellants  giving  them  a  fresh  c  iuse  of  action,  and  this 
cause  of  action  they  have  failed  to  establish.  In  these 
circumstances  we  dismiss  the  appeal  with  costs. 

Appeal  dismissed. 

No.  21. 

Before  Hon.  Mr.  Justice  Shadi  Lai  and   Hon.  Mr.  Justice 
Broadway. 

AMARNATH— (Defendant)— APPELLANT, 
Versus 
BULAKI  DAS  AND  BISHEN  LAL— (Plaintiffs)  — 
JAIDIAL— (Defendant)— RESPONDENTS. 

Civil  Appeal  No.  2771  of  1916. 

Hindu  Law  — Joint  Hindu  family  with  joint  family  business—  hundi 
made  by  senior  member  as  manager  of  the  business  —whether  minor  member 
of  family  is  bound  by  it — onus  probandi. 

One  B.  D.  and  his  son  sued  J.  D.  and  his  minor  nephew,  A.^  N., 
in  1916  on  a  hundi  made  in  1909  drawn  by  the  former  as  manager 
of  the  joint  Hindu  family  business.  It  was  urged  for  the  minor  de- 
fendant that  it  could  not  be  presumed  that  the  loan  was  for  necessity, 
while  the  plaintiffs  urged  that  necessity  should  be  presumed.  The  fol- 
lowing facts  were  established  :  — 

(1)    that  plaintiff,  B.   D.,  was  nearly  related  to  defendant,  J.  D., 

(1)  (1916)  32  Indian  Cases  G34  {Mussammat  Lakhrani  Knar  v.  Dhanraj 

Singh). 

(2)  (1913)  11  All.  L  J.  634  (Shadi  Ram  v.  Bet  Ram). 


77 


78  CIVIL  JUDGMENTS— No.  21.  [Rbooid, 

(2)  that  J.  D.  had  been  on  the  worst  possible  terms  with  his  minor 
nephew, 

(3)  that  plaintiff  had  allowed  a  very  long  period  to  elapse  be- 
fore it  occurred  to  him  to  sue, 

(4)  that  though  the  money  was  ostensibly  advanced  by  Bishen  Lalv 
son  of    B.   D„   Bishen  Lai   was   a    minor  in   1916  when    the    suit    was 

.         brought  and   must  have   been  a  mere  child  in  1909,  and 

(5)  that  B.  D.  must  have  known  that  J.  D.  was  on  very  bad 
terms  with  his  minor  nephew  and  his  mother  and  was  therefore  clearly 
bound  to  satisfy  himself  as  to  the  purpose  for  which  J.  D.  was  raising  this 
money. 

Also  that  the  entries  in  judgment-debtor's  account  book  seemed  to 
shew  that  the  money  was  not  used  for  the  purposes  of  the  business. 

Held,  following  I.L.  /?.  23  Cal.  706  (P.  C.)  (1)  that  "the  question 
"  on  whom  the  onus  of  proof  lies  in  such  suits  as  the  present  is  one 
"  not  capable  of  general  and  inflexible  answer.  The  presumption 
"  proper  to  be  made  will  vary  with  circumstances  and  must  be  regu- 
"  lated  by  and  dependent  on  them,"  and  that  under  the  circumstances 
of  the  present  case  the  onus  must  lie  on  the  plaintiff  to  prove  neces- 
sity and  that  he  had  failed  to  discharge  that  onus. 

Mayne's  Hindu  Law  and  Usage,  8th  edition,  p.  473,  and  the  following 
cases  referred  to,  viz.,  I.  L.  R.  34  All.  135  (2),  I.  L.  R.  5  Cal.  321  (3), 
7  Cal.  W.  N.  725  (4),  I.  L.  R.  21  Bom.  808  (5),  28  Indian  Cases  21  (6), 
7  Bom.  L.  R.  172  (7),  30  Indian  Cases  481  ^8),  and  6  Moo.  I.  A.  393  (9)  on 
the  one  hand,  and  per  contra. 

I.  L.  R.  34  Bom.  12  (10),  followed  in  21  Mad.  L.  J.  620  (11),  30 
Indian  Cases  500  (12),  I.  L.  R.  39  Bom.  715  (13),  27  Indian  Cases  567  (14), 
59  P.  R.  1893  (15)  and  I.  L.  R.  26  Bom.  206  (16). 

Second  appeal  from  the  decree  of  S.  Clifford,   Esquire,  Additional 
District  Judge,  Delhi,  dated  the  \&th  July  1916. 

Tek  Chand,  for  Appellants. 

Moti  Sagar,  for  Respondents. 

(1)  (1896)  7.  L.  R.  23  Cal.  766  (P.  C.)  (Maheshar  Bakhsh  Singh  v.  Ratan 

Singh). 

(2)  (1911)  I.  L.    R.   31   All.   135  (Ganpat  Rat  v.  Munni  Lai). 

(3)  (1879)  1.  L.  R.  5  Cal.  321  (Sunknr  Pershad  v.  Goury  Pershad). 

(4)  (1903)  7  Cal.  W.  N.  725  (Nageudra  Chandra    Dey  v.  Marchandra 

Kundu). 

(5)  (1896)  /.  L.  R.  21  Bom.  808  (Krishna    Ramya    v.  Vasudev  Venka- 

tesh). 

(6)  (1915)  28  Indian  Cases  21  (Qaya  Prasad  v.  Ram  Phal). 

(7)  (1904)  7  Bom.  L  R.  172  {Saraynn  Yc*u  v.  Political  Agent). 

(8)  (1915)  30  Indian  Cases  481  ^Bhura  v.  Banarsi  Das). 

(9)  (1856)   6  Moo.    1.    A.  393    (Hanooman     Persaud  v.   Mussammat 

Babooeej. 

(10)  (1909)  I.  L.  R.  34  Bm.  72  (Raaunathji  v.  Bank  of  Bombay). 

(11)  (1911)  21  Mad.  L.  .1.  620  (Sanka  Krishna  v.  Bank  of  Burmah). 

(12)  (1915)  SO  Indian  Oases  500  [Brij  Lai  v.  Jaishi  Ram). 

(13)  (1914)  /.  L.  R.  39  Bom.  71.1  {Joharmal  v.  Chct  Ram). 

(14)  (1914)  27  Indian  Cases  567  [Baba  Din  v.Bansraj). 
(15^  59  P.  R.  1893  {Mul  Chand  v.  Bandhu  Singh). 

(16)  Q901)  L  L.  11.  26  Bom.  206  (Sakrabhai  v.  Mangan  Lai). 
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The  judgment  of  the  Court  was  delivered  by — 

Broadway,  J. — In  this   case  Bulaki  Das  and  his   son  sued    16th  Dee.  1916. 
Jai    Dial  and   his    minor   nephew,  Araar  Nath,  for   Rs.   3,400 
on  the  ba«*is  of  hundi  executed    in  his   favour   by  Jai  Dial  as 
the  manager   of    a   joint   Hindu    family     business   styled    as 
Narayan  Das  Jangli  Mai. 

The  hundi  is  dated  the  13th  of  June  1909  and  was 
for  a  sum   of  Rs.   2,500  payable  after  61  days. 

The  suit  was  brought  on  the  28th  of  July  1915  and 
the  claim  was  made  up  to  Rs  3,400  by  the  addition  of 
Rs.  900  as  interest  at  the  rate  of  Rs.  6  per  cent,  per 
annum. 

Jai  Dial  admitted  the  claim  although  he  somewhat 
feebly  protested  that  "  some  "  interest  had  been  paid  though 
he  failed  to  state  the  amount  of  that  interest. 

On  behalf  of  the  minor  it  was  pleaded  : — ■ 

(1)  that  he  and  Jai  Dial  had  been  on  bad  terms 
practically  since  1904, 

(2)  that  Bulaki  Das  and  Jai  Dial  were  Sandhus,  i.e., 
married  to  two  sisters,  and  that  the  suit  had  been  collusively 
brought  in  order  to  injure  him, 

(3)  that  the  hundi  was  wholly  fictitious  and  without 
consideration,  and 

(4)  that  in  any  case  the  hundi  was  not  for  the  benefit 
or  use  of  the  business  and  that  therefore  neither  he  nor 
his  share  in  the  family  property  was  liable. 

The  trial  Judge  settled  various  issues,  but  we  are  only 
concerned  with  the  first  which  runs  as  follows  :  — 

"  1.  Was  the  money  borrowed  on  the  hundi  for  joint 
"  business  and  did  the  consideration  pass  ?  " 

As  the  first  Court  held  on  the  evidence  before  it  that 
consideration  had  not  passed,  it  gave  no  finding  as  to 
whether  the  money  was  or  was  not  borrowed  for  the  joint 
business.  In  the  opinion  of  the  trial  Judge,  even  if  it 
could  be  held  that  consideration  had  passed,  the  account 
books  of  Jai  Dial  proved  that  the  money  had  been  repaid. 
He  accordingly  absolved  the  minor,  Amar  Nath,  from  lia- 
bility and  decreed  the  cla;m  against  Jai  Dial. 

Bulaki  Das  appealed  to  the  Additional  District  Judge, 
Delhi,  who,  while  admitting  that  a  decision  on  the  points 
laised  was  difficult  to  arrive  at,  came  to  the  conclusion 
that    in    the   circumstances    of    the    case     the     plaintiff     waa 


80  CIHL  JUDGMENTS-No.  21.  [Record, 


entitled  to  a  finding  that  consideration  had  passed  and  that 
repayment  had  not  been  proved  and  accordingly  he  decreed 
the  claim  against  Amar  Nath  as  well,  but  added  a  rider 
to  the  effect  that  "  no  execution  proceedings  shall  be  taken 
"  against  him  or  against  his  share  in  any  part  of  the  an- 
"  cestral  estate  until  his  partition  suit  against  Jai  Dial  is 
"  disposed  of  by  a  final  decree."  He  directed  the  parties 
to  bear  their  own  costs  but  did  not  consider,  or  at  any 
rate  come  to  any  finding,  with  regard  to  that  portion  of 
issue  No.  1,  quoted  above,  which  relates  to  the  necessity 
for  the  loan  raised.  Against  this  decree  the  minor,  Amar 
Nath,  has  preferred  this  second  appeal,  and  Bulaki  Das 
has  file  d  cross-objections  relating  to  (I)  the  costs,  and  (2)  the 
rider  above  mentioned. 

This  being  a  second  appeal  we  are  bound  by  the  findings 
of  fact  arrived  at  by  the  learned  Additional  District  Judge 
and  are  precluded  from  questioning  the  correctness  of  his 
conclusions  as  to  the  passing  of  consideration  and  the  re- 
payment of  the  money.  The  learned  Counsel  on  both  sides 
have  therefor  e  confined  their  arguments  to  the  question  as 
to  whether  the  money  was  needed  or  used  for  the  family 
business. 

On  behalf  of  the  appellint  Mr.  Tek  Chand  has  urged 
that  it  was  incumbent  on  Bulaki  Das  to  prove  that  the 
money  was  needed  for  the  business  or  that  at  any  rate 
he  had  made  inquiries  which  had  led  him  to  arrive  at  the 
conclusion  that  it  was  so  needed.  He  laid  stress  on  the 
facts  : — 

(1)  that  Jai  Dial  was  on  very  hostile  terms  with  the 
minor   and   the  minor's  mother   and   had  been  so   from  19(H, 

(2)  that  although  both  Bulaki  Das  and  Jai  Dial  had 
gone  into  the  witness-box  neither  had  attempted  to  ex- 
plain what  need  there  was  for  the  loan  on  the  hundi, 

(•')  that  the  close  1'elationship  of  Jai  Dial  and  Bulaki 
Das  rendered  it  highly  probable  that  the  latter  would  have 
known  for  what  purpose  the  l<>an,  if  made,  was  required, 
and  that  he  has  not  even  attempted  to  6tate  that  he  had 
made  any  inquiries  as  to  why  the  money  was  wanted  by 
Jai  Dial,  and  urged  (1)  that  the  absence  of  Bulaki  Da-;' 
account  books  was  exceedingly  suspicious,  and  his  statement 
that  his  books  had  been  thrown  away  as  waste  paper, 
ridiculous,  and  (2)  that  Jai  Dial's  account  book  is  wholly 
unreliable,  but  that  from  the  entry  relating  to  this  hundi 
it   was  clear    that   none   of   the    monies    was     used    for    the 
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purposes  of  the  business.  He  referred  us  to  various  rulings 
in  support  of  bis  contention  that  the  onus  lay  heavily  on 
Balaki  Das  to  prove  the  necessity  for  the  loau .  Mr.  Moti 
Sagar,  for  Balaki  Das,  contended  that  in  the  case  of  a  joint 
family  business  it  must  always  be  presumed  that  necessity 
existed,  and  that  the  drawing  of  hundis  must  be  regarded 
as  one  of  the  ordinary  incidents  of  the  business,  and  in 
support  of  this  contention  be  quoted  various  authorities, 
the  principal  one  being  7".  L.  B.  34  Bom.  72  (1). 

Before    proceeding  further     it    will    be     better     to    state 
what   the    entry   in    Jai    Dial's    account  book    relating    to  this 
hundi     actually   is.     This    account  book   consists   of     a   kachi 
rokar  and  admittedly  the  items  therein  have   not  been   entered 
up  in  any    khata    or  pakki  rokar.     The  opening  credit  balance 
on   the    13th   of   June    1909   is    shewn    as    Rs.     503     and   on 
the   same  side   there   are    entries    shewing  the    receipt    of    a 
further   sum  of    Rs.  39   and   the    sum     realized    under     this 
hundi,   namely,    Rs   2,500.     On   the    debit   side   on    the    same 
day    there    are   two    entries    (1)      shewing    the    payment      of 
Rs.    1,450    to  Bulaki  Das  Bhairou  Parshad  and  (2)   Rs.  1,000 
to   the    wife  of  Jai    Dial.      It     thus    appears    that   to  all   in- 
tents    and   purposes   this    sum   of   Rs.    2,500   realized    on  the 
hundi    was  paid    out   for     purposes     which,     prima  facie,    do 
not   appear    to    hive   any    concern    with    the  business.       The 
firm   of  Balaki    Dis    was    known    by   the     name    of     Bulaki 
Das     Bhairon     Parshad.       Bhairon    Parshad   was    dead    and 
Bishen     Lai,     son     of     Bulaki     Das,     was     a     minor.      The 
hundi    was   executed   in    favour   of    Balaki    Das    alone     and 
according   to  the  statement   of    Balaki    Das    the    money  was 
lent,  not  from  his    firm,   bat    from   his    private  purse,   so    that 
it   would   appear   that    Balaki   Das    took  Rs.  1,450  out  of  one 
pocket   and    pat  it  back    into     the    other.       With    regard    to 
the   sum   of  Rs.    1,00}    entered  as   paid   to    the    wife    of   Jai 
Dial,    it   is  difficult  to  understand  how  that   lady  had  managed 
to    advance  monies    to    her   husband's     business  prior   to   this 
transaction.     Mr.    Moti  Sagar   has     endeavoured    to   shew  us 
that   as   a    matter  of   fact    the   firm     of    Jai    Dial    had    had 
prior    dealings    with    J*i  Dial's    wife    and    with    Bulaki    Das, 
but    we    have    no     hesitation      in     holding     that     the    whole 
transaction    is    highly    suspicious    and    that    the     money     was 
not,  as  a  matter  of  fact,  used  for  the  purposes  of  the  basiness. 

The  main    point   for    determination    however   is  the  ques- 
tion of   law    involved     in    the     arguments     of     the     learned 

(1)  (1909;  I.  L.  R.  3-t  Bom.  72  yRagunathji  v.  Bank  of  Bombay). 
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Counsel.     Mr.     Tek     Chand     referred     us    to    the   following 
rules  :  — 

7.  L  R.  34  All.  135  (1),  7.  L.  R  5  Cal.  321  (2),  7  0.  W.  N. 
725  (3),  7.  L  R.  21  Ronx.  80S  (4),  28  I.  C.  21  (5),  7  B.  L.  R, 
page  172  (6),  30  7.  0.  481  (7)  and  6  Moore's  Indian  Appeal 
393(8). 

We  have  considered  these  rulings  and  find  that  they 
undoubtedly  support  his  contention  that  it  cannot  be  pre- 
sumed that  a  loan  made  in  circumstances  such  as  exist  in 
the  present  case  was  for  necessity.  On  the  other  hand 
Mr.  Moti  Sagar  referred  us  to  — 

I.  L.  R.  34  Bom.  72  (9),  21  Mad.  Law  Journal  620  (10) 
which  followed  I.  L.  R.  34  Bom.  72  (9),  30  I.  0.  500  (11), 
/  I.  R.  39  Bom.  715  (12),  27  7.  C  567,(13),  59  P.  R.  1893  (14) 
and/.  L.  R.  26  Bom.  206  (15), 

and    these   rulings   support    his     contention     that     the     pre- 
sumption contended  for  does  arise. 

It  seems  to  us  however  that  the  correct  view  of  this 
question  is  that  to  be  found  on  page  473  of  the  8th  edi- 
tion of  Mayne's  Hindu  Law  and  Usage  where  1.  L.  R.  23 
Cal.  766  (P.  C )  (16)  is  referred  to  in  which  it  was  held 
by  their  Lordships  of  the  Privy  Council  that  "  the  ques- 
"  tion  on  whom  the  onus  of  proof  lies  in  such  suits  as 
11  the  present  is  one  not  capable  of  a  general  and  inflexible 
"  answer.  The  presumption  proper  to  be  made  will  vary 
"  with  circumstances,  and  must  be  regulated  by,  and  de- 
"  pendent  on,  them."  It  is  not  therefore  necessai'y  for  us  to  come 
to  any  decision  as  to  which  of  the  various  decisions  referred 
to  we  would  prefer  to  follow,  as  it  appears  to  us  from 
the  circumstances   of   this   present  case  that   the  onus  must  lie 

(1)  (1911)  l.L.R.  34  All.  135  (Ganpat  Rai  v.  Munni  Lai). 

(2)  (1879)  I  L.  R.  .1  Cal  321  (Sunkur  Pershad  v.  Goury  Pcrshad). 

(3)  (1903;  7  Cal.  W.  X.  725   (Nagendra   Chandra   Dcy   v.   Marcliandra 

Kundu). 

(4)  (1886)  I.  L.  B.  21  Bom,  90S  (Krishna    Ramya   v.   Vasudet  Vcnka- 

tesh). 

(5)  (1915)  28  Indian  Cases  21  (Gaya  Prasad  v.  Ram  Phal). 

(i\    (1901)  7  Bom.  L.  R.  172  (Narayan  Yesu  v.  Political  Agent). 
■     1 1915)  30  Indian  Cases  181  (Bhara  v.  Banarsi  /'"*). 

L856    13  Moo.   I.    L,   393      U  ■'-■man    Persaud    v.    Mussammat 
Babe     i 
:i)  (190©)  /  L.  R.  34  Bom.  72  {Raghunathji  v.  Bank  of  Bombay). 
(10)  (191b  L'l  Ma,l.  L.  ./.  020  (Sanka  Krishna  v.  Bank  of  Burmah). 
ill;  (1915)  30  Indian  Ca<cs  500  (Brij  Lai  v.  Jaishi  Ram). 
I -j    (1914    /  L. R.  39  Bom  :\'<  Joharmal ▼. Chet  Ram). 

(13)  (1914)  27  IndianCa*    567   Baba  Din  v.  Bansraf), 

(14)  59  /'.  R.  1893  (Mill  Chand  v.  Sandhu  Singh). 

(15)  (1901)  /.  L.  It.  26  Bom.  206  (Sakrabhai  v.  Mangan  Lai). 

(16)  (1896)  /  L.  R.  23  Cal.  766  {P.  C.)  {Mahcshar  Bakhsh  Singh  v.  Ratan 

Singh). 
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on   the  plaintiff   to    prove   necessity    and    that  sach  necessity 
cannot  in  this  instance  be  presumed. 

We  find  it    clearly  established — 

(1)     that  the  plaintiff  is  nearly  related  to  Jai  Dial, 

(i)  that  Jai  Dial  has  been  on  the  worst  possible  tarms 
with  his  minor  nephew  and  has  forced  the  latter  to  institute  a 
suit  for  partition  against  him, 

(3)  that  Bulaki  Das  allowed  a  very  long  period  to  elapse 
before   it  occurred  to  him  to  bring  the  present  suit, 

(4)  that  though  the  money  was  ostensibly  advanced  by 
Bishen  Lai,  son  of  Bulaki  Das,  Bishen  Lai  was  a  minor  in  1916 
when  the  suit  was  filed  and  must  have  been  a  mere  child  in 
191/9,  the  advance  was  obviously  made  by  Bulaki  Das,  and 

(5)  that  Bulaki  Das  must  have  known  that  Jai  Dial 
was  on  very  bad  terms  with  the  minor  and  minor's  mother 
and  therefore  was  clearly  bound  to  satisfy  himself  as  to 
the  purpose  for  which  Jai  Dial  was  raising  this  money 
and  that  he  was  in  a  peculiarly  favourable  position  to  as- 
certain the  nature  of  the  necessity  if  it  existed. 

Finally,  it  is  clear  that  the  money  was  not  brought 
into  the  family  business  and  we  accordingly  hold  that 
Bulaki  Das  has  failed  to  discharge  the  onus  which  lay 
heavily  on  him  and  we  therefore  set  aside  the  decree  of 
the  learned  Additional  District  Judge  and  restore  that  of 
the  learned  Subordinate  Judge.  The  cross-objections  are 
dismissed  and  Bulaki  Das  will  pay  the  costs  of  the  ap- 
pellant throughout. 

Appeal  accepted. 

No-  22. 

Before  Eon.  Mr.  Justice  Shadi  Lai  and  Hon.  Mr.  Justice 
Broadway. 
DUNI  CHAND-(Defendant)— APPELLANT, 
Versus 
MUHAMMAD  HUSSAIN  AND  OTHERS— (Plaintiffs)  — 
THE  FIRM  SHAMAS  DIN-ABDUL  HAMID  AND 
OTHERS— (Defendants)— RESPONDENTS. 

Civil  Appeal  No.  592  of  1916. 

Provincial  Insolvency  Act,  III  of  1907,  section  46— a  decision  of  the 
Insolvency  Court  on  the  rights  of  a  person  to  property  taken  possession  of 
as  belonging  to  the  insolvent  does  not  bar  a  regular  suit  to  establish  those 
rights— Civil  Procedure  Code,  Act  V  of  1908,  section  10. 
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Held,  that  a  person  claiming  rights  to  property  taken  possession  of  by 
the  Official  Receiver  as  belonging  to  an  insolvent  and  whose  claim  has 
been  disallowed  by  the  Insolvency  Court  may  bring  a  regular  suit  to  estab- 
lish his  rights,  there  being  no  provisions  express  or  implied  in  the  Pro- 
vincial Insolvency  Act  which  bar  such  a  suit  under  section  9  of  the  Code 
of  Civil  Procedure  and  notwithstanding  that  under  section  46  of  the  Act  he 
had  a  right  of  appeal  from  the  order  of  the  Insolvency  Court  and  has  not 
availed  himself  of  that  right. 

The  principle  enunciated  in  I.  L.  R.  35  Bom.  473  (1),  9  Indian  Cases 
344  (2)  and  2  Bengal  L.  R.  Original  Case  page  56  (3)  [  upheld  on  appeal  by 
P.  C.  in  14  Moo.  I.  A.  222  (4)],  followed. 

10  P.  R  1897  (F.  B.)  (5),  I.  L.  R.  26  AIL  594  (6),  /.  L  R.  25  Bom. 
574  (7),  7.  L.  R.  12  Mad.  105  (8),  and  38  P.  R,   1911    (9),  referred  to    and 

distinguished. 

Miscellaneous  second  appeal  from  the  order  of  A  E.  Martiveau, 
Esquire,  Additional  Judge,  Amritsar,  dated  the  9th  Decem- 
ber 1915. 

Tek  Chand,  for  Appellant. 

Muhammad  Din,  for  Respondents. 

The  judgment  of  the  Court  was  delivered  by  — 
20th  Dec.  1916.  Shadi  Lal,  J. — The  facts  of  this  case    lie  within    the    nar- 

rowest possible  compass.  One  Azim  Bakhsh  was  adjudged  an 
insolvent  and  the  Official  Reoeiver  took  possession  of  his  pro- 
perty including  the  houses  in  dispute.  The  plaintiffs  there- 
upon claimed  certain  rights  in  the  houses,  but  the  Insolvency 
Court  disallowed  their  claim.  Being  dissatisfied  with  this 
order  they  brought  a  regular  action  to  establish  their  interest 
in  the  property.  The  trial  Judge  dismissed  the  suit  on  the 
ground  that  the  plaintiffs  had  a  right  of  appeal  under  section  46 
of  the  Provincial  Insolvency  Act  against  the  order  of  the 
Insolvency  Court,  and  that  the  remedy  by  suit  was  barred. 
Upon  appeal  the  Additional  Judge  came  to  the  contrary  con- 
clusion, and  remanded  the  case  for  decision  on  the  merits. 

The  question  for  determination  in  this  appeal,  as  well  as 
in  the  connected  Civil  Appeal  No.  101  of  1916  (in  which  the 
Insolvency  Court  released  the  property,  and  the  creditor  of 
the  insolvent  brought  the  regular  suit),  is  whether  the    remedy 

(1)  (1911)  I.  L.   R.  35  Bom.  473  (Naginlal  Chunilal   v    Official  As- 

:  i'/nee). 

(2)  (1910)  9  Indian  Cases  344  (In  re  Rassul  Ilaji). 

(3)  (1868;  2  Beng.  L  R.  Original  Cases  56  (Barlow  v.  Cochrane). 

(4)  (1871)  14  Moo.   I.  A.  209  (222;    (P.  C.)  (Miller,  Official  Assignee, 

Calcutta  v.  Barloic). 

(5)  10  P.  R.  1897  (F.  B.)  (fihanta  v.  Wazira). 

(0)  (1904)  /.  L,  R.  26  All.  594  (Sham  Lal  v.  Bindo). 

(7)  (1901)  /.  L.  R.  25  Bom.  574  (Sharifa  v.  Mune  Khan). 

(H)  (1888)  I.  L.  R.   12   Mad,   105     (Rama     Chendra   v.  Secretary    of 

State). 
(9)  38  P.  R.  1911  (Miniicipal  Committee,  Ambala  v.  Mohader  Singh). 


March  1917.  1  CIVIL  JUDGMENTS-No.  22.  85 

by  way  of  appeal  provided  by  tbe  Provincial  Insolvency  Aofc 
is  cumulative  or  substitutional  for  a  ivgular  suit.  Section  46 
of  the  said  Act  which  is  invoked  by  both  the  parties  in 
support  of  their  respective  contentions  is  in  the  following 
terms  : — 

46  (1).  Any  person  aggrieved  by  an  order  made  in  the 
exercise  of  insolvency  jurisdiction  by  a  Court  subordinate  to 
a  District  Court  may  appeal  to  the  District  Court,  and  the 
order  of  the  District  Court  upon  such  appeal  shall  be  final. 

Provided  that  the  High  Court,  for  the  purpose  of  satisfy- 
ing itself  that  an  order  made  in  any  appeal  decided  by  the 
District  Court  was  according  to  law,  may  call  for  the  case 
and  pass  such  order  with  respect  thereto  as  it  thinks  fit. 

(2).  Any  person  aggrieved  by  an  order  made  by  the 
District  Court  under  sections  15,  IS,  24,  26,  3o,  37,  42,  sub- 
section (2)  or  44  otherwise  than  in  appeal  from  an  order 
made  by  a  subordinate  Court  may  appeal  to  the  High 
Court. 

(3).  Any  person  aggrieved  by  any  other  order  made  by 
a  District  Court  otherwise  than  in  appeal  from  an  order 
made  by  a  subordinate  Court  may  appeal  to  the  High  Court 
by  leave  of  the  Distrit  cCourt  or   of  the  High  Court. 

(4).  The  periods  of  limitation  for  appeals  to  the  District 
Court  and  to  the  High  Court  under  this  section  shall  be  thirty 
days  and  ninety  days  respectively. 

The  District  Judge,  Khwaja  Tasadduk  Hussain,  who 
decided  the  case  which  has  led  to  Civil  Appeal  No  101  of 
1916,  considered  that  the  use  of  the  words  "  may  appeal  " 
in  the  section  showed  "  that  a  party  aggrieved  with  the  order 
"  may  impeach  it  by  appeal  or  otherwise  if  he  has  any  other 
"  remedy  provided  by  law.  Had  the  Legislature  intended  to 
"  confine  the  remedy  to  appeal  only,  the  word  '  shall '  would 
"  have  been  appropriately  used  as  in  old  section  540,  Civil 
Procedure  Code."  This  argument  is,  in  our  opinion,  wholly 
fallacious,  and  cannot  be  accepted.  The  obvious  meaning  of 
the  aforesaid  expression  is  that  a  party  aggrieved  by  a 
decision  may,  if  he  thinks  fit,  prefer  an  appeal  to  the  High 
Court,  but  is  not  bound  to  do  so.  He  has  a  right  of  appeal, 
which  he  may  or  may  not  exercise  and  it  would  be  intolerable 
if  the  Legislature  in  conferring  the  right  of  appeal  made  it 
obligatory  upon  a  person  to  avail  himself  of  it,  even  when 
he  regarded  the  decision  as  correct  or,  for  some  other  reason 
did  not  wish  to  take  his  case   t)  the  higher  Court.      The    mere 


gg  CIVIL  JUDGMENTS— No.  22.  [  Reoord, 

fact  that  he  is  not  compelled  to  exercise  the  right  of  appeal  to 
which  he  is  entitled  under  the  law  does  not  lead  to  the  con- 
clusion that  the  remedy  by  a  legular  suit  is  open  to  him. 

Mr.  Tek  Chand,  for  the  appellant  on  the  other  hand, 
places  his  reliance  upon  the  words  "  shall  be  final "  used  in 
the  1st  paragraph  of  the  section,  which  words,  he  contends, 
afford  an  indication  of  the  intention  of  the  Legislature  that 
the  decision  of  the  Insolvency  Court  cannot  be  impeached  in 
a  regular  suit.  It  is  to  be  observed  that  the  word  "final"  is 
confined  in  its  operation  to  orders  passed  by  the  District 
Court  upon  appeal,  and  does  not  find  a  place  in  tho  sub- 
sections dealirg  with  the  orders  passed  by  the  High  Court. 
There  can  be  no  manner  of  doubt  that  the  intention  of  the 
Legislature  in  using  the  term  ''  final"  was  to  make  it  clear  that 
no  second  appeal  lay  against  an  appellate  order  of  the  District 
Judge.  There  being  no  Court  in  India  empowered  to  hear 
an  appeal  from  an  order  passed  by  the  High  Court  on  appeal, 
there  was  no  necessity  of  providing  expressly  that  such  an 
order  should  be  final  ;  and  indeed  any  such  provision  would 
have  been  wholly  redundant.  The  contention  urged  on  behalf 
of  the  appellant,  if  accepted  would  lead  to  a  reductio  ad 
absurdum  inasmuch  as  an  action  to  contest  the  order  of  the 
District  Judge  would  be  barred,  but  the  same  rule  would 
not,  so  far  as  section  46  is  concerned,  apply  to  the  order 
passed  by  the  High  Court.  We  are  clear  that  the  provisions 
of  section  46  do  not  support  the  argument  of  the  learned 
Pleader  for  the  appellant 

It  is  incontestable  that  a  person,  whose  property  is 
claimed  by  another  person,  has  under  the  common  law  the 
right  of  instituting  a  suit  against  the  latter  to  establish  his 
title;  and  we  do  not  think  that  the  right  of  bringing  a 
similar  action  against  the  Official  Receiver,  who  is  simply  the 
representative  of  the  insolvent,  has  been  taken  away  by  the 
Legislature.  Now,  section  9,  Civil  Procedure  Code,  lays 
down  in  the  clearest  possible  terms  that  the  Courts  shall 
have  jurisdiction  to  try  all  suits  of  a  Civil  nature  excepting 
suits  of  which  their  cognisance  is  either  expressly  or  impliedly 
barred.  The  Provincial  Insolvency  Act  contains  no  express 
provision  precluding  the  Court  from  taking  cognisance  of  a 
suit  of  this  nature  ;  and  as  regards  the  implied  intention,  the 
main  argument  addressed  to  us  is  that  the  aforesaid  Act  is, 
as  the  preamble  shews,  a  consolidating  Act,  and  that  it  was 
contemplated  that  all  questions  arising  thereunder  should  be 
determined  by  the  Insolvency  Court  and  should  not  be  made 
the  subject  of  a  regular   suit. 
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The  question  whether  the   provisions    of   an   Act   contain 
a  necessary   implication    depriving    a   person   of    the   right  of 
action  must  depend  upon  the  language  of  the   particular   enact- 
ment, and  it  is  impossible  to  lay  down  any  hard  and  fast   rule 
which   would    govern   all  cases      Now,     in     respect     of     the 
Guardians  and  Wards  Act,  a  Full  Bench   of   this  Court   in    10 
P.  R.  1897  (1)  upon  a  consideration  of  the  different  sections   of 
the  Act  has  ruled   that   a   regular    suit   for   the   custody   of   a 
minor  is  not  permissible  after  the  commencement  of   the   above 
Act ;  and  the  same   view   has    been   taken   by   the    Allahabad 
High  Court  in  /.  L.  R.  26   All.   594    (2).     The   Bombay   High 
Court  has,  however,  adopted  a  different   rule,  vide  I.  L  R.  25 
Bom.  574  (3).    Can  we  say   that   there   are    provisions    in   the 
Provincial  Insolvency    Act   which     necessarily     lead    to     the 
inference  that  the  right  of  a  person  to  institute  a  suit  to  protect 
his  property  has  been  taken   away,    and    that  he   is    bound    to 
have  recourse  to  the  Insolvency    Court  ?     The    fact    that    the 
Act  consolidates  the  law  relating    to  matters   properly   falling 
within    the    cognisance   of   the    Insolvency     Court     does     not 
necessarily  conflict  with   the   right  of   a   person    to    bring   an 
action  to  establish  his  title  to  the    property    which,    according 
to  him,   has  been     wrongly   claimed  or   seized  by    the   official 
receiver.     On  the  other  hand   we    find    that  section   39,   sub- 
section  (5)  of  the  Act,  contains  a  provision   to  the    effect   that 
no  suit  for  a  dividend  shall    lie   against   the    receiver ;    and   it 
seems  to  us  that  if  the  Legislature   had   intended    to    preclude 
the  ordinary  Court  from  adjudicating  upon  a   dispute   between 
the  official  receiver   and   an    outsider   relating   to   property,    it 
could   have   easily   manifested    its    intention   by   inserting     a 
similar  provision. 

The  learned  Pleaders  on  both  sides  express  their  inability 
to  cite  any  case  under  the  Provincial  Insolvency  Act  dealing 
with  the  point  before  us.  But  the  principle  enunciated  in 
I.  L.  R.  35  Bom.  473  (4),  a  case  decided  under  the  Presidency 
Towns  Insolvency  Act  III  of  1909,  ia,  in  our  opinion,  ap- 
plicable here.  The  learned  Judges  of  the  Division  Bench, 
after  considering,  inter  alia,  the  relevant  sections  of  that 
Act,  arrived  at  the  conclusion  that  the  common  law 
remedy  by  suit  had  not  been  extinguished  by  the  Act,  and 
that  where  the  official  assignee  takes  into  his  possession  pro- 
perty   as  belonging   to   the   insolvent,    which    a   third     party 

(1)  10  P.  R.  1897  (F.  B  )  (Ghasita  v.  Wazira). 

(2)  (1901)  I.  L.  R.  2G  All.  594  (Sham  Lai  v.  Bind*. 

(Z)  (1901)  I.  L.  R.  25  Bom.  574  (Sharifa  v.  Munc  Khan). 

(4)  (1911)  1.  L.  R.  35  Bom.  473  (JSaginlal  Ckunilal  v.  Official  Assignee), 
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claims  as  his  own,  the  latter  can  bring  a  suit  against  the 
official  assignee  in  a  Civil  Cou't  to  establish  his  right.  And 
the  same  mle  has  Leen  hiid  down  in  a  Single  Bench  of  the 
same  Court -in  9  Indian  Cases  344  (I).  The  learned  Judge,  in 
adjudicating  upon  the  motion  by  certain  claimants  to  the 
property  seioed  by  the  official  assignee  as  belonging  to  the 
insolvent,  made  the  following  pertinent  observations  :  — 

"  For  in  all  essential  respects  the  case  laid  before  me 
"  by  this  motion  is  in  effect  the  same  as  the  case  of  a  party 
"  who  seeks  to  have  an  attachment  raised.  In  those  circum- 
stances the  Court  deals  with  the  objection  summarily,  and 
"  if  as  a  result  it  is  prima  faci»  satisfied  that  the  attached 
"  property  was  not  at  the  time  of  the  attachment  in  the 
"  possession  of  and  did  not  belong  to  the  judgment-debtor,  it 
"  removes  the  attachment  and  leaves  the  creditor  to  establish 
"his  right,  if  any,  by  a  regular  suit.  So  here  if  the  Court 
"  were  summarily  satisfied  that  the  property  now  in  dispute 
"  was,  when  seized  in  the  possession  of,  and  did  belong  to,  the 
"claimants,  it  appears  to  me  that  it  ought  to  order  the  official 
"assignee  to  restore  that  property  to  them,  and,  if  so  advised, 
"  to  pursue  it  by  nietns  of  a  regular  suit.  I  think  there  can 
"be  no  doubt  that  motions  of  this  kind  have  not  infrequently 
<;been  brought  in  the  Insolvency  Court,  although  there  is  no 
"  recorded  case  to  which  my  attention  has  been  drawn,  and 
"  in  which  all  the  arguments  for  and  against  this  procedure 
"have  been  considered  and  adjudicated  upon." 

Further,  we  find  that  in  a  case  under  the  Indian  Insolvents 
Act,  which  Act  has  now  been  replaced  by  the  Presidency 
Town  Insolvency  Act,  a  Division  Bench  of  the  Calcutta  High 
Court  (Sir  Barnes  Peacock  and  Mr.  Justice  Mark  by)  held 
that  an  order  passed  by  the  Insolvency  Court  did  not  prevent 
the  owner  of  the  property  which  was  the  subject  of  the  order 
from  suing  the  assginee  to  establish  his  right  to  it,  vide  2 
Bengal  Law  Reports,  Original  Cases,  page  56  (2).  Upon  appeal 
to  the  Privy  Council  against  the  decree  of  the  High  Court 
allowing  the  plaintiff's  claim,  the  point  was  again  raised  by 
the  defendants'  Counsel  as  appears  from  the  following  extracts 
from  the  arguments  given  at  page  222  of  14  Moore's  Indian 
Appeals  (-5): — "  The  order  of  tho  Insolvent  Court,  pro- 
'•nouueed  on  the  lOth    May    1867,    not    having    been  appealed 

tinst,  bound  ih<;  appellant  as  to  the  matter  decided  there- 
"  in,  and  ho  had  no  right  to  sue  ;  but  having    submitted    to    the 

(1)  (1910)  '.)  Indian  Case*  .'ill  {In  re  Rauul  llaji). 
{2)  U808)  2  Beng.  L.  li.  Original  Cases  56  (Barlow\.  Cochrane). 
(3)  .1-7  1     UMoo.l.A.    209    1 222      I'.  C.)  (Miller,  Official  Assignee, 
Calcutta  v.  Burlaw). 
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"jurisdiction  of  the  Insolvent  Court,  ho  should  have  preferred 
his  claim  thereto."  The  judgment  of  their  Lordships  does  not 
contain  any  expression  of  opinion  upon  the  matter,  but  the 
fact  that  the  decree  of  the  High  Court  in  favour  of  the  plaint- 
iff was  upheld  clearly  shows  that  the  objection  must  have 
been  overruled  ;  otherwise  the  Privy  Council  would  have 
accepted  the  appeal  and  dismissed  the  suit. 

Neither  the  judgment  of  the  Privy  Council,  nor  that  of 
the  Calcutta  High  Court,  nor  again  the  one  pronounced  by  the 
Bombay  High  Court  and  reported  in  the  Indian  Cases  was 
cited  at  the  Bar;  but  this  fact  is  clearly  no  justification  for 
ignoring  the  rulings  which  have  an  important  bearing  upon 
the  point  before  us.  It  is  accordingly  clear  that  the  law 
obtaining  in  the  Presidency  Towns  does  not  prohibit  an  action 
to  establish  title  to  the  property  claimed  as  belonging  to  the 
insolvent ;  and  there  is  no  cogent  reason  for  holding  that  the 
Provincial  Insolvency  Act  has  made  a  departure  from  this 
rule.  In  the  face  of  these  judgments  we  consider  it  un- 
necessary to  discuss  the  argument  derived,  by  way  of  analogy, 
from  the  provisions  of  the  Land  Acquisition  Act  or  the  Punjab 
Municipal  Act,  or  from  the  decisions  based  upon  those  Acts. 
We  fully  accept  the  principle  enunciated  in  12  Mai.  105  (1) 
and  cited  with  approval  in  38  P.  R.  1911  (2)  that  where  a 
statute  creates  a  right  and  provides  at  the  same  time  a  remedy, 
that  remedy  and  no  other  is  available.  But  that  rule  has 
absolutely  no  application  to  a  case  where,  as  in  the  suit  before 
us,  the  right  was  not  created  by  the  Act,  but  existed  in- 
dependently of  it.  Section  4!  of  the  Indian  Evidence  Act  oited 
by  the  appellant's  Pleader  enumerates  the  various  judgments, 
which  are  to  be  treated  as  judgments  in  rem,  and  provides  that 
they  are  conclusive  not  only  against  the  parties,  but  against 
the  whole  world.  The  section  has  obviously  no  bearing  upon 
the  matter  in  issue. 

For  the  foregoing  reasons  we  hold  that  the  plaintiff's 
remedy  to  establish  his  title  in  a  regular  suit  has  not  been 
either  expressly  or  impliedly  taken  away  by  any  statute.  We 
accordingly  affirm  the  decision  of  the  Lower  Appellate  Court 
and  dismiss  the  appeal  with  costs. 

Appeal  dismissed. 


(i;  (1888)  I.  L.R.  12  Mad.  105  (Rama  Chendra  v.  Secretary  of  State). 
(2)  38  P.  R.  191L  (Municipal  Committee  Ambala  v.  Mohander  Singh). 
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No.  23. 

Before  Bon.  Sir  Donald  Johnstone,  Kt.,  Chief  Judge, 
and  Hon.  Mr.  Jicstice  LeRossignol. 

MUSSAMMAT  ZAINAB  BIBI -(Plaintiff)— 
APPELLANT, 

Versus 

ROHILA    AND   OTHERS— (Defendants)— 
RESPONDENTS. 

Civil  Appeal  No.  438  of  1913. 

Civil  Procedure  Code,  Act  V  of  1908,  order  22,  rule  9  —abatement 
— death  of  one  of  several  defendants- respondents  during  pendency  of 
appeal,  application  for  substitution  9  days  late — whether  appeal  abates 
in  toto. 

Plaintiff,  the  daughter  of  one  M.,  a  Dogar  of  Mauza  Pabarali, 
Tahsil  Batala,  sued  the  9  defendants,  collaterals  of  her  father,  for 
possession  of  her  father's  landed  property  on  the  ground  that  it  was 
self-acquired  and  that  she  as  daughter  had  a  preferencial  right  to  the 
collaterals.  The  lower  Court  dismissed  the  suit  holding  that  the  pro- 
perty was  ancestral.  The  plaintiff  appealed  to  the  Chief  Court  and 
during  pendency  of  the  appeal  one  of  the  defendants-respondents  died 
and  application  for  substitution  of  the  names  of  his  legal  representatives 
was  not  made  until  6  months  and  9  days  had  passed. 

Held,  that  the  fault  could  not  be  condoned  under  the  circumstances 
of  the  case  and  that  the  appeal  abated  qua  the  deceased  collateral's 
share  in  the  land  but  not  as  regards  the  shares  of  the  other  collaterals, 
as  each  had  a  separate  right  to  his  ancestral  share. 

41  P.  R.  1915  U),  43  P.  R.  1889  (2),  Civil  Appeal  278  of  1909 
(unpublished),  referred  to. 

3  P.  R.  1916  (3)  and  62  P.  R.  1913  (4),  distinguished. 

First  appeal  from  the   decree    of  Lala    Ganga   Ram    Wadhwa, 
District  Judge,  Gurdaspur,  dated  the  23nZ  December  1912. 

Muhamrmd  Shafi,  for  Appellant. 

Roshan  Lai,  for  Respondents 

The  judgment  of  the  Court  was  delivered  by — 

2nd  Jan.  1917.  Sir   Donald    Johnstone,   0.   J.— On      10th     April     1915 

we  remanded  this  ease  for  further  enquiry  and  for  report 
under  order  11,  rule  25,  Civil  Piooedure  Code.  Perusal 
of  the  remand  order,  which  will  be  found  in  printed  book, 
Part  II,  page  1,  shows  that  we  held  that  there  was  no 
abatement   of  the   appeal    on   account    of  the    death   of    Sant 


(1)  41  P.  R.  1!)I5  (UuJu  v.  Lala). 

(2)  43  P.  R.  1889  (Amir  Bakhxk  v.  Dula). 

(3)  3  P.  B.  L918   Inayal  v.  Ganga). 

(4)  C2  P.  R.  1913  (Khuda  Bakluli  v.  ilathru  Da.  ). 
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Ram,  defendant,  and  that  a  further  enquiry  into    the  history 
of   the   family    and    of   the     land    was     necessary.      We   put 
down   what   appeared    to    us   important  indications   one    way 
and   the   other  as   to   tbe  nature  (ancestral   or  non-ancestral 
qua   defendants)    of   the    land  in   suit,     and      we    intimated, 
without   prejudice  to  the  generality  of  the  enquiry  to  be  made, 
that   four  special    points   might  well   be  gone   into,  viz.     (i) 
Whether   Mr.  Roshan  Lai   is  right  in  saying  that  defendants, 
his    clients,    actually   hold   some   700     ghumaons   of    land     in 
the    village  ;   («)    what  the  allusion    to  the    descendants    of 
the    daughter  of    Mohkam    in    the    kaifiyab   of  the  shajra  nasb 
of    1865,   page   65,  Part  I,    means  ;    (in)  what    were  the  hold- 
ings  of   the   various   members   of   the   family   in     1865  ;  and 
(iv)    whether    Mr.  Roshan    Lai   is    right    in     saying    that  no 
member    of   the   family    of    Godi   now    holds   lands  in    their 
original   village  of    Kalanaur. 

The  question  to  be  decided  is  whether  the  land  in 
suit  or  any  part  of  it  was  ever  owned  by  Godi,  com- 
mon ancestor  of  plaintiff's  father,  Mohkam,  and  of  defendants. 
The  burden  of  proof  was  in  the  first  instance  wrongly  laid 
on  plaintiff,  but  in  our  remand  we  corrected  this  error 
into  which  the  lower  Court  had  fallen.  The  report  was 
made  on  2nd  October  1915,  and  it  is  to  tbe  effect  that 
the  land  is  ancestral  qua  defendants.  This  conclusion  is 
contested  by  Mr.  Shafi  on  behalf  of  plaintiff,  and  we  are 
of   opinion  that  he  has  justified  his  objections  to  it. 

But  first  a  preliminary  objection  by  Mr.  Roshan  Lai 
has  to  be  decided.  It  seems  that  Sadr-ud-Din,  defendant 
3,  died  on  3rd  June  1916,  and  application  for  substitution 
of  names  was  not  made  until  6  months  and  9  days  had 
passed.  Mr.  Roshan  Lai  points  to  41  P.  B.  15  (1)  in 
which  a  Division  Bench  refused  to  condone  a  similar  ex- 
cess of  9  days.  Here  it  is  correctly  pointed  out  plaintiff 
lives  in  the  same  village  as  Sadr-ud-Din  lived  and  died  in, 
and  that,  though  she  is  a  woman,  the  argument  at  the 
previous  hearing  regarding  abatement  on  account  of  the 
death  of  Sant  Ram  should  have  put  her  and  her  advisers 
on  their  guard,  Mr.  Shafi  refers  us  to  43  «/'.  B.  89  (2) 
and  also  Civil  appeal  278  of  1909  which  follows  that  ruling. 
In  our  opinion  the  appeal  does  abate  qua  Sadr-ud-Din,  see 
rule  9,  order  22,  Civil  Procedure  Code  ;  but  we  do  not 
agree   with   Mr.    Roshan   Lai    that   it  follows  that  the  whole 

(1)  41  P.  R.  1915  (Hadu  v.  Lala) . 

(2)  43  P.  R.  1889  (Amir  Bakhsh  v.  Dula). 
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appeal  abates.  We  think  Sadr-ud-Din  had  no  joint  right 
with  his  co-defendants  but  a  separate  right  (if  any)  to 
his  ancestral  share.  Sadr-ud-Din's  heirs  will  keep  the  shares 
secured  to  him  by  the  lower  Court's  decree  ;  but  the  shares 
of  the  other  defendants  are  still  open  to  attack.  Such  a 
ruling  as  3  P.  It.  16  (1)  (a  case  of  co- mortgagees)  has 
no  bearing  on  such  a  case  as  the  present,  for  a  mortgage 
is  a  thing  that  is  indivisible,  and  62  P.  R.  13  (J.)  also 
presents  featur  es  that  differentiate  if.  Mr.  Shafi  relies  on 
certain  rulings,  but  we  need  not  mention  them,  as  the 
point  is  clear  enough. 

[The  remainder  of  the  judgment  is  not  required  for  the  purposes    of  this 
report.] 

Appeal  accepted. 


No.  24. 

Before  Hon.  Mr.  Jicstice  Shadi  Lai. 

GIANI  RAM  AND  OTHERS -(Plaintiffs)— 

APPELLANTS, 

Versus 

MUSSAMMAT  MARI  AND  OTHERS— (Defendants)— 

RESPONDENTS. 

Civil  Appeal  No.  1031  of  1915. 

Custom— alienation  by  widow — Jats  of  mauza  Kheri  Gangan—tahsil 
Hansi,  district  Hissar  -locus  standi  of  proprietors  of  thula  to  contest  the 
alienation— succession  by  sister  s  son— Riwaj-i-am. 

Held  that  the  onus  is  on  the  proprietors  of  the   thula  to   establish   their 
right  to  contest  an  alienation  by  a  widow. 
3  P.  R.  1914  (3),  referred  to. 

Held  also,  that  the  proprietors  had  failed  to  discharge  this  onus  and 
that  the  provision  in  the  Riwaj-i-am  in  favour  of  the  succession  of  the  pro- 
prietors of  the  thula  was  not  intended  to  apply  to  the  case  of  a  thula  in  which 
the  proprietors  had  no  community  of  interest. 

Held  further,  that  even  in  the  absence  of  any  alienation  by  the  widow, 
the  sister's  son  would  succeed  in  preference  to  the  proprietory  body  and  in 
the  absence  of  instances  the  entry  in  the  Riwoj-i-a  m  did  not  create  a  pre- 
sumption in  their  favour. 

11  P.  72.  191 1  (4),  28  P.  R.  1904  (5)  and  95  P.  R.  1905  (6),  refer- 
red  to. 

(1)  3  P.  R.  1916  (Inayat  v.  Ganga). 

(2)  02  P.  R.  1913  {Khuda  Bakhsh  v.  Mathra  Das). 

(3)  3  P.  R.  1914  (Allah  Ditto  v.  Gauhra). 

1     11  I'.  R  1911  (Deri  Singh  v.  Mussammat  Premi). 
(5)  28  P.  R.  1904  (Bishen  Singh  v.  Bhagwan  Singh). 
(G)  95  P.  R.  1905  (Ballu  v.  Gur  Dyal). 
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First  appeal  from  the  decree  of  E.  B.  Anderson,  Esquire,    District 
Judye,  Hissar,  dated  the  3lst  July  1914. 

Sundar  Das,  for  Appellants. 

Tek  Chand,  for  Respondents. 

The  judgment  of  the  learned  Judge  was  a3  follows  :  — ' 

Shadi  Lal,  J.— Chajju,  a  Jat  of  Mauza  Kheri  Gangan,  22nd  June  1916. 
Tahsil  Hansi,  District  Hissar,  who  was  the  last  male  proprietor 
of  the  land  in  dispute,  died  leaving  a  widow  Mussammat  Mari. 
It  appears  that  she  adopted  one  Hira,  her  husband's  sister's 
son,  and  got  the  estate  mutated  in  his  favour  on  the  27th 
February  1908.  The  plaintiffs,  who  are  Jats  of  another  got, 
and  proprietors  in  the  thula  claimed  a  declaration  that  the 
adoption  and  the  mutation  consequent  thereupon  should  not 
affect  their  rights  in  the  estate  on  the  death  of  Mussammat 
Mari. 

The  point  for  determination  is  whether  the  proprielors  in 
the  thula  have  any  locus  standi  to  contest  the  widow's  power 
to  adopt  a  son  to  her  husband.  Now  it  has  been  laid  down  in 
3  P.  B.  1914  (1)  that  the  onus  is  upon  the  proprietors  of  the 
patti  to  establish  their  right  to  contest  an  alienation  by  a  widow 
and  that  a  widow's  estate  is  only  limited  for  the  benefit  of  re- 
versioners, and  where  there  are  none  she  is,  to  all  intents  and 
purposes,  an  absolute  owner.  Upon  the  present  record  there  is 
not  an  iota  of  evidence  to  discharge  this  onus.  It  is  true  that 
in  answer  to  question  71  the  proprietors  stated  that  "  if  a  man 
dies  intestate  leaving  no  relations,  his  immoveable  property 
devolves  on  all  the  land-owners  of  the  thula  or  panna  in  which 
the  land  of  the  deceased  is  situate.''  It  must,  however,  be  re- 
membered that  in  the  present  case  the  proprietors  of  the  thula 
are  not  a  compact  body,  but  are  of  miscellaneous  tribes,  and  I 
do  not  think  that  this  provision  of  the  Riioaj-i-am  was  intended 
to  apply  to  the  case  of  a  thula,  in  which  the  proprietors  have 
no  community  of  interest. 

Further,  I  am  not  prepared  to  hold  that,  even  in  the  ab- 
sence of  the  adoption  the  proprietors  would  be  entitled  to  suc- 
ceed to  the  land  in  preference  to  the  deceased's  sister's  son. 
The  entry  in  the  liiwaj-i-am,  excluding  a  sister  or  a  sister's  son 
from  succession  was  not  intended  to  be  an  absolute  provision, 
and  it  was  hardly  contemplated  that  they  should  yield  to  the 
proprietary  body  of  a  heterogenous  character.  No  instance  of 
the  succession  of  the  proprietors  of  a  thula  as  against  a  sister 
or  sister's  son  is  forthcoming,  and   the   Biivaj-iam   does    not, 

(1)'L3  P.R.  1914  (Allah  Ditta  v.Gauhra), 
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therefore,  create  a  presumption  in  favour  of  the  plaintiffs  (vide 
inter  aha  11  P.  R.  1911)  (1).  In  fact,  in  at  least  two  judg- 
ments of  this  Court  28  P.  R.  1901  (2)  (Juts  of  Ambala  Disbict) 
and  95  P.  R.  19  5  (8)  (Girths  of  Kangra  Distiict)  it  has  been 
held  that  a  sister's  son  excludes  the  village  proprietary 
body. 

Upon  both  the  grounds  set  out  above  the  plaintiffs'  claim 
must  be  dismissed.  I  accordingly  confirm  the  decree  of  the 
lower.  Court,  and  dismiss  the  appeal  with  costs. 

Appeal  dismissed. 


No-  25- 

Before  Eon.  Mr.  Justice    Scott-Smith  and  Hon.  Mr.  Justice 

Shadi  Lai. 

RAJIKDAR  SINGH- (Defendant)— APPELLANT, 

Versus 

ABDUL  GHANI—  (Plaintiff)—  MUSSAMMAT  LAKHAN— 

(Defendant) -RESPONDENTS. 

Civil  Appeal  No.  1093  of  11*13 

Custom— Alienation— necessity  —  converting  a  mortgage  by  icay  of  condi- 
tional sale  into  a  sale— limitation  in  respect  of  a  mortgage  forming  consider- 
ation for  the  sale— Indian  Limitation  Act,  JX  of  1908,  article  125. 

Held,  that  the  mere  fact  that  there  is  a  mortgage  by  way  of  conditional 
sale,  where  the  mortgagee  has  instituted  no  proceedings  under  Regulation 
17  of  1806,  does  not  constitute  necessity  for  converting  the  mortgage  into 
a  sale. 

Held  also,  that  a  declaratory  suit  brought  in  1912  in  respect  of  a  sale  by 
a  widow  executed  on  the  25th  April  1901,  the  consideration  for  which  was  a 
mortgage  with  possession  effected  in  July  1891,  is  barred  by  time  under 
nrticlc  125  of  the  Limitation  Act,  so  far  as  the  mortgage  is  concerned. 

33  P.  R.  1911  (F.B.),  (p.  119)  {4),  referred  to. 

Second  appeal  from  the  decree  of  M.  L.  Waring,  Esquire, 
Divisional  Judge,  Ambala,  dated  the  %>th  March  1913. 

Nanak  ('hand,  for  Appellant. 

Abdul  Hashid,  for  Respondents. 

The  judgment  of  the  Court  was  delivered  by  :  — 

2nd  Jan.  1917.  Scott-Smith,  J. — This  is  a  second  appeal  from  the  order  of 

the  lower  Appellate  Court,  confirming  the    decree    of    the   first 
Court  declaring  that  a  sale  executed  by    Mnssammat    Lakhan 

(lj  11  /'.  R.  1911  (Devi  Sini/h  v.  Viusammat  Premi), 

(2)  28  P,  R.  190-1  iBisken  Singh  v.Iihagwan  Singh). 

(3)  95  P.  R.  1905  (Ballu  v.  Our  Dynl).  • 

(4)  33  P,  R.  1911  (F.  D.)  {p.  119)  {.Khiali  Ram  v.  Gulab  Khan). 
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on  25th  April  1901  for  a  consideration   of    Rs    1,500  shall  not 
affect  the  plaintiff's  reversionary  rights. 

Prior  to  the  sale  the  land   was  mortgaged   to    the    present 
vendee  for  the  same  sum  of  Rs.  1,500  with  possession   by  deed 
of  9th  July  1891.     It  has    been  held    by   the    lower    Appellate 
Court   that  there    was   consideration  for  the   sale     and    mort- 
gage. 

It  is  contended  by  Counsel  for  appellant  that  if  the  sale 
had  not  taken  place  plaintiff  would  not  have  been  in  time  to 
contest  the  mortgage  under  article  125  of  the  2nd  Schedule  of 
the  Limitation  Act.  The  argument  is  correct  and  having  re- 
gard to  the  principle  enunciated  in  33  P.  B.  of  1911  (see  page 
119  of  the  Punjab  Record  for  1911)  (1)  plaintiff  cannot  now 
contest  the  necessity  for  the  mortgage. 

There  was,  however,  no  necessity  for  the  sale  ;  Mussammat 
Lakhan  did  not  receive  any  consideration  for  converting  the 
mortgage  into  a  sale.  Mr.  Nanak  Chand  points  out  that  the 
mortgage  was  by  way  of  conditional  sale  and  that  Mussammat 
Lakhan  was  merely  doing  what  might  have  been  forced  on  her 
had  the  mortgagee  instituted  proceedings  under  Regulation  17 
of  1806.  He  did  not,  however,  institute  any  such  proceedings 
and  Mussammat  Lakhan  was  under  no  necessity  to  convert  the 
mortgage  into  a  sale. 

We  therefore  accept  the  appeal  and  modifying  the  order  of 
the  Courts  below  set  aside  the  sale  of  the  land,  but  declare  that 
it  shall  be  considered  as  mortgaged  for  Rs.  1,500  under  the  deed 
of  9th  July  18'.)).  Parties  will  bear  their  own  costs  in  all  the 
Courts. 

Appeal  accepted. 


No.  26- 

Before  Hon.  Mr.  Justice  Broadway. 

IMDAD  ALI  SHAH— (Plaintiff) -PETITIONER, 

Versus 

SAYED  ALI  AND  OTHERS,— (Defendants)— 

RESPONDENTS 

Civil  Revision  No.  21  of  1916. 

Civil  Procedure  Code,  Act  V  of  1908,  order  6,  rule  17  -  order  refusing 
application  to  amend  plaint— pouer  of  Chief  Court  to  interfere  with  that 
order  on  revision— Punjab  Courts  Act,  III  of  1914,  section  44 

(1)  33  P.  B.  1911  (F.  B)  (p.  119)  (Khiali  Ram  v.  Gulab  Khan). 
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Before  issues  were  settled  plaintiff  applied  for  leave  to  amend  his 
plaint  so  as  to  increase  the  number  of  shares  claimed,  i.e.,  from  l/16th  to 
2  16ths  or  1  8ih.  This  application  was  rejected  and  so  was  an  application  for 
review  of  the  order  of  refusal.  Plaintiff  then  applied  to  the  Chief  Court 
for  revision  of  that  order. 

Ileld,  that  the  Chief  Court  has  power  to  interfere  with  interlocutory 
orders  but  will  exercise  that  power  only  in  very  exceptional  cases. 

06  P.  R.  1911  (1),  I.L.  R.  36  Had.  378  2),  11  Indian  Cases  831  (3)  and 
880  (4)  and  7  Indian  Cases  436  (442;  (5),  referred  to. 

Held  also,  that  the  lower  Court  should  under  the  circumstances  of  the 
case  have  allowed  the  application  for  leave  to  amend  the  plaint  under  order 
6,  rule  17  of  the  Code  of  Civil  Procedure  as  otherwise  irreparable  loss  would 
be  caused  to  the  petitioner. 

Revision  from  the  order  of  Lala  Ralla  Ram,  Mansiff,  1st 
Class,  Jullundur,  dated  the  22nd  December  1915. 

Azim-ullah,  for  Petitioner. 

D-  C  Khanna,  for  Respondents. 

The  judgment  of  the  learned  Judge  was  as  follows  :  — 
3rd  Jan.  1917.  Broadway,  J. —  The  plaintiff  petitioner  in  this  case  brought 

a  suit  in  which  he  claimed  certain    shares  in    the  property    in 
dispute. 

Before  issues  were  settled  he  61ed  an  application  under 
order  6,  rule  17,  Civil  Procedure  Code,  praying  for  leave  to 
amend  his  plaint  so  as  to  increase  the  number  of  shares  claimed, 
i.e.,  from  ]/16th  to  2/16ths.  or  1/8 th. 

This  application  was  opposed  by  the  defendants-respon- 
dents and  was  refused  on  the  30th  November  1915.  An  appli- 
cation for  review  of  the  order  of  refusal  was  made  on  the  18th 
December  1915,  but  was  rejected  on  the  2-nd  December  1915. 

The  plaintiff  has  come  up  to  this  Court  under  section  -i-4 
of  Act  III  of  19!  4  praying  for  a  revision  of  the  order  of  refusal. 
Mr.  Khanna  for  the  respondents  urged  that  the  order  being  an 
interlocutory  one  was  not  open  to  revision. 

Mr.  Azim-ullah  for  the  petitioner  has  referred  me  to  96 
P.  R.  1911  (I)  and  36  M.  378  (2)  as  authorities  for 
holding  that  an  interlocutory  order  oan  be  dealt  with  on  the 
revision  side. 


(] '  96  P  R.  1911  (Gurdas  v.  Bhag). 

•J      1  Ml  -  /   L   R.  36  Mad  :i7s  {Sevugan  Chctty  v.  Kishna  Aiyangar). 
(3)  (191b  11  Indian  Cases  831  (Mussammat   Saadal  Sultan    Began,  v. 
Muhammad  Hnnir  Khan). 
1      1911)  11  Indian  Cases  880  (Xihala  Mall  v.  Bagu  Ram). 
(5)    1910)7   Indian  Cases  436    (442;   {Kliirode  Chandra  Ghoshal  v. 
Saroda  Pr<nad). 
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These  rulings  certainly  support  the  contention  advanced 
but  it  is  only  in  exceptional  cases  that  the  Court  will  interfere. 
In  11  /.  C.  831  (1)  and  880  (2),  it  was  held  that  interference  on 
the  revision  side  is  permissible  only  when  an  interlocutory 
order  is  so  unjust  and  is  likely  to  put  things  into  so  incon- 
venient a  position  that  irreparable  harm  wouhi  be  done  to  the 
applicant  for  revision. 

It  would  thus  seem  that  this  Court  has  the  power  to  inter- 
fere with  interlocutory  orders,  but  will  exercise  that  power  only 
in  very  exceptional  cases.  (See  also  7  7.  0.  435  at  page  442  j  (3). 
Is  tbe  present  such  a  case  ?  The  plaint  shows  that  the  claim 
made  is  for  less  than  what  the  plaintiff  now  says  he  is 
entitled  to.  A  subsequent  suit  for  the  balance  would  be  barred 
by  limitation  and  also  probably  by  order  2,  rule  2,  Civil  Pro- 
cedure  Code.  The  application  for  leave  to  amend  was  made 
before  the  issues  had  been  settled  and  there  seems  to  be  no  good 
reason  why  the  learned  Munsif  should  have  declined  to  allow 
the  amendment  at  that  stage  In  the  circumctances  I  think 
the  order  refusing  to  allow  the  amendment  was  unsound  and 
causes  irreparable   loss  to  the  petitioner. 

I  accordingly  accept  this  revision  and  set  aside  the  order 
of  the  learned  Munsif.  I  direct  that  the  application  be  again 
heard  and  if  at  the  date  it  was  made  the  claim  was  within  time, 
the  amendment  must  be  allowed.  Parties  will  bear  their  own 
costs  in  this  Court, 

Revision  accepted. 


No-  27. 
Before  Hon.  Mr.  Justice  Scott- Smith  and  Bon.  Mr. 
Justice  Shadi  Lai. 

HAKIM— (Plaintiff)  —  APPELL  ANT, 

Versus 

MUSSAMMAT  GHULAM  JANNAT  AND  OTHERS— 

(Defendants)— RESPONDENTS, 

Civil  Appeal  No.  6S1  of  1914. 

Specific  Relief  Act,  I  of  1877,  section  42  —  declaratory  suit  by  person  in 
partial  possession  of  the  property  in  suit— Joint  possession. 

Plaintiff  sued  for  a  declaration  in  regard  to  two  houses  and  the  site 
appurtenant  thereto.   It  appeared  that  plaintiff  or  his  mother  built  one  or  two 

(1)  (1911)  11  Indian  Cases  831     (Musxammat  Saadat  Sultan  Begam  v. 

Muhammad  Munir  Khan). 

(2)  (1911    11  Indian  Cars  8°6  (Nihala  Mall  v.  Bagu  Ram). 

(3)  (1910)  7  IndianCases  436  (442;  (Khirude  Chandra  Ohoshal  v,  Saroda 

Prosad).         .  . 
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rooms  on  a  portion  of  the  land  in  dispute,  that  plaintiff  lived  in  a  portion  of 
one  of  the  houses  in  dispute  and  that  the  land  attached  to  it  was  in 
possession  of  both  parties. 

Held,  that  plaintiff  being  in  possession  of  part  of  the  property  in  dis- 
pute could  maintain  a  suit  for  a  declaration  under  section  42  of  the  Specific 
Relief  Act,  aud  that  joint  possession  was  also  sufficient  for  the  purpose. 

J.  L.  R.  15  Mad.  307  (1)  and  100  P.  R.  1913  (2).  referred  to. 

But  held  also,  that  if  any  portion  of  the  property  is  separable  from  the 
rest  and  plaintiff  has  no  sort  of  possessi  n  over  that  portion  then  he  cannot 
maintain  a  suit  for  a  mere  declaration  in  regard  to  that  portion. 

First  appeal  from  the  decree  of  Lala  Damodar  Das,  District 
Judge,  Multan,  dated  the  :2nd  December  1918. 

Appellant,  in  person. 

Har  Gopal,  for  Respondents. 

The  judgment  of  the  Court  was  delivered  by— 

4th  Jan.  I9i7.  Scott  Ssiith,  J— This  is  a  first  appeal   from    the  decree  of 

the   District  Judge,  Mtilran,  dismissing  the  plaintiff's  suir  for    a 
declaration  in  regard  to  two  houses    and    the    -\\e   appurtenant 
thereto  on   the   ground    that    he  is  not  in    exclusive    possession 
of  the  property  in  dispute  and  he    therefore  cannot   sue   for  a 
mere  declaration,      'n   his   judgment    the    District    Judge   re- 
marks that  the  evidence  shows  that  plaintiff  or  his    mother  has 
built  one  or  two  rooms  on  a  portion  of  the  land  in  dispute,  that 
plaintiff  lives  in  a  portion  of  the  house     (we    presume    that    he 
refers  to  one    of    the    houses    in    dispute)    and    that    the    land 
attached  to  it  is  in  possession  of   both   parties      It  is  therefore 
clear  that  plaintiff  is  in  possession  of  part  of    the    propei  ty   in 
dispute  and  in  joint  possession  of  another  part  of  it.     I.  L.     B. 
15  Mad    307  (1)  and  100  P.  R  1913  (2)  are  authorities  for  the 
proposition  that  in  order  to    maintain    a   suit   for   declaration 
under  section  42  of  the  Specific   Relief  Act  it  is   not   necessary 
for  the  plaintiff  to  show  that  he  is  in  exclusive  possession  of  the 
property  in  suit.     Joint  possession  is  sufficient  for  the  purpose. 

We  therefore  hold  that  the  lower  Court  was  wrong  in 
dismissing  the  plaintiff's  suit  merely  on  the  ground  that  he 
was  not  in  exclusive  possession  of  the  property  in  dispute. 
The  lower  Court  ought  to  determine  exactly  what  portion  of  the 
property  is  in  plaintiff's  exclusive  or  joint  possession.  As 
regards  such  property  plaintiff  can  maintain  a  suit  for  a 
declaration.  If  any  portion  of  the  property  is  separable  from 
the  rest  of  it  and  plaintiff  has  no  sort  of   possession   over  that 

(1)  (1892)  J.  L.  R.  15  Mad.  307  (Chinnammal  v.  Varadarojulu). 

(2)  100  P.  R.  1913  {Mutsammat  Lachhmi  Bai  v.  MussammatUondiBai) 
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portion  then  he  cannot  maintain  a  suit   for  a  mere  declaration 
as  regards  that. 

We  therefore  accept  the  appeal  and  setting  aside  the  order 
of  the  lower  Court  remand  the  case  under  order  41,  rule  23, 
Civil  Procedure  Code,  for  decision  on  the  merits.  Stamp  in  this 
Court  will  be  refunded  and  other  costs  will  be  costs  in  the 
case. 

Appeal  accepted. 


No.  28. 

Before  Ron.  Mr.  Justice  Shah  Din. 

RAHMAN  —(Defendant)— APPELLANT, 

Versus 

KARIM  BAKHSH— (Plaintiff)— AND  OTHERS— 

(Defendants)— RESPONDENTS. 

Civil  Appeal  No.  789  of  1916. 

Custom — succession  -father's  sister  s  son  or  village  proprietory  body-^ 
Rajputs— TahsU.  Ludhiana— Riwaj-i-am. 

Held,  that  the  general  principle  of  customary  law  is  that  in  the  absence 
of  all  agnates  of  a  childless  proprietor  any  cognate,  however  distantly 
related  to  him,  is  entitled  to  succeed  to  his  property  in  preference  to  the 
proprietory  body  of  the  village. 

135  P.  W.  R.  1912  (1),  referred  to. 

Held,  consequently,  that,  in  the  absence  of  proof  of  a  custom  to  the 
contrary,  the  father's  sister's  son  among  the  Muhammadan  Rajputs  concerned 
in  the  present  case  had  a  preferential  right  of  succession  to  the  village 
proprietory  body  and  that  the  entry  in  the  Riwaj-i-am  of  Tahsil  Ludhiana 
in  favour  of  sisters  and  their  issue  was  not  meant  to  limit  the  succession  to 
cognates  of  a  certain  degree. 

Second  appeal  from  the  decree  of  J.  A.  Boss,  Esquire,  District 
Judge,  Ludhiana,  dated  the  20th  January  J  916. 

Abdul  Ghani  and  Rambhaj  Datta,  for  Appellant. 

Devi  Dayal  and  Ahmad  Hassan,  for  Respondents. 

The  judgment  of  the  learned  Judge  was  as  follows  : —       , 

Shah  Din,  J. — The  facts  of  this  case  are  fully  stated  in  39^  3fav  \q\q 
the  remand  order  made  by  Mr.  Craik,  District  Judge  of 
Ludhiana,  on  the  1st  April  1915,  and  also  in  the  judgment 
of  Lala  Munshi  Ram,  Subordinate  Judge,  dated  the  27th 
October  1916,  and  in  the  final  judgment  of  Mr.  Ross,  District 
Judge,  dated  the  20th  January  1916.  The  sole  question  for 
decision  in  this  second  appeal  is   whether  the   plaintiff -respon- 


(1)  135  P.  W.  R.  1912  (Jhindu  v.  Gopala), 
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dent,  Kai-im  BaUish,  has  a  right  of  pre-eraptiou  as  against 
the  vendees  in  respect  of  the  sale  of  land  made  by  Golu  by 
a  registered  deed  dated  the  l*2th  December  1912;  and  this 
depends  upon  whether  Karira  Bakhsh  would  be  entitled  to 
inherit  the  property  in  suit  in  the  event  of  the  vendor's  decease 
in  preference  to  the  vendees.  The  plaintiff  is  the  father's 
sister's  son  of  the  vendor  and  is  also  a  proprietor  in  the  village 
in  which  the  land  in  suit  is  situate;  while  the  vendees  are 
proprietors  in  the  village  but  are  in  no  way  related  to  the 
vendor.  The  vendor  and  the  vendees  belong  to  the  Manjh 
got  of  Rajputs  while  the  plaintiff,  who  is  also  a  Rajput,  belongs 
to  the  Ghoreicah  got.  Admittedly  the  parties  belong  to  the 
same  village. 

The  question  for  decision  is  whether  the  plaintiff,  who 
is  the  father's  sister's  son  of  the  vendor  and  is  like  him  a 
Rajput  though  belonging  to  a  different  got,  would  have  a 
right  to  inherit  the  land  in  suit  on  the  death  of  the  vendor 
without  issue  in  preference  to  the  vendees  who  belong  to  the 
same  got  of  the  Rajputs  as  the  vendor  and  are  members  of 
the  village  proprietory  body.  The  District  Judge  has  answer- 
ed this  question  on  the  affirmative  ;  and  after  hearing  argu- 
ments, I  agree  in  his  view.  A  similar  question  was  considered 
by  a  Division  Bench  of  this  Court  in  the  case  of  Jhindu  and 
others  v.  Gopala  and  others  (reported  as  No.  135  P.  W.  R. 
1912)  (1),  where  it  was  held  that  the  general  principle  of 
the  customary  law  is  that  in  the  absence  of  all  agnates  of  a 
childless  proprietor  any  cognate,  however  distantly  related 
to  him,  is  entitled  to  succeed  to  his  property  in  preference  to 
the  proprietory  body  of  the  village. 

Counsel  for  the  vendees  has  tried  to  distinguish  the 
decision  just  cited  from  the  present  case  on  the  ground  that 
here  according  to  the  entry  in  the  Riwaj-i-avi  relating  to 
Muhammadan  Rajputs  of  Tahsil  Ludhiana,  in  the  absence 
of  the  sister  and  the  sister's  issue  of  a  childless  proprietor 
who  leaves  no  agnates  his  property  goes  first  to  the  proprietors 
of  the  thulla,  then  to  the  proprietors  of  the  patti  and  last 
of  all  to  the  proprietory  body  of  the  village.  It  is  urged  that 
under  this  provision  of  the  Riwaj  i-am  the  plaintiff  as  father's 
sister's  son  of  the  vendor  would  be  excluded  from  succession 
altogether,  and  that  in  the  event  of  the  vendor's  death  the 
land  in  suit  must  go  to  the  vendees  as  membeis  of  the  pro- 
prietory body.  In  my  opinion  the  entry  in  the  Uiwaj-iam 
in  question  must  be  construed    as   laying    down    the   principle 

(1)  135  P  .W.  R.  1912  (Jhindu.  v.  Gopala). 


April,  1917.]  CIVIL  JUDGMENTS-No.  2§.  jgi 

enunciated  in  135  P.  W.  B-  1912  (1),  that  in  the  absence  of  the 
agnates  of  a  childless  proprietor  his  cognates  can  claim  to 
succeed  to  his  property  ;  and  the  specific  mention  of  the  sister 
and  sister's  issue  in  the  Rituaj  i-am  must  be  taken  to  be  merely 
an  illustration  of  the  principle  that  the  cognates  have  a  right 
to  succeed  before  the  general  body  of  proprietors,  whether  in 
a  thulla  or  in  a  patti  or  in  a  village.  The  intention  certainly 
was  not  to  limit  the  succession  to  cognates  of  a  certain  degree ; 
and  I  must  hold  that  the  plaintiff,  who  is  the  father's  sister's 
son  of  the  vendor,  can  claim  the  benefit  of  the  rule  laid  down 
in  the  Riwaj'i-am. 

For  the  above  reasons,  I  agree  with  the  District  Judge 
in  holding  that  the  plaintiff  would  be  entitled  to  succeed  to 
the  land  in  suit  in  the  event  of  the  vendor's  death  in  preference 
to  the  vendees,  and  ifc  follows  that  his  right  of  pre-emption  is 
superior  to  that  of  the  vendees. 

The  appeal  fails  and  is  dismissed  with  costs. 

Appeal  dismissed. 


No-  29. 

Before  Hon.  Mr.  Justice  Shah  Din. 
BISHAN  SINGH  -(Plaintiff)— APPELLANT, 

Versus 

MUSSAMMAT  KISHNI  AND   ANOTHER— 
(Defendants)— RESPONDENTS. 
Civil  Appeal  No.  230  of  1916. 

Custom— adoption— sister's  son—Jats    of  Tahsil  Ludhiana—onus  pro- 
bandi— Riwaj-i-am. 

Held,  that  the  initial  presumption  of  customary   law  is  that  the  adoptiori 
of  a  sister's  son  is  invalid. 

50  P.  R.  1893  (F.  B.)  (2),  referred  to. 

Held  also,  that  it  had  not  been  proved    that  such  an  adoption  is  valid  by 
custom  among  Jals  of  Tahsil  Ludhiana. 

197  P.  R.  1889  (3),  not  followed. 


(1)  135  P.  VV.  R.  1912  Kjhindu  v.  Gopala). 

(2)  50  P.  R.  1893  {F.  B.)  (Ralla  v.  Budha). 

(3)  197  P.P.  1889  (Dalel  Singh  v.  Kala  Bingh). 


102 


CIVIL  JUDGMENTS— No.  29. 


[  Record, 


Second  appeal  from  the  decree  of  J.  A.  Ross,  Esquire,  District 
Judge,  Ludhiana,  dated  the  22nd  April  1915. 
Nand  Lai,  for  Appellant. 
Radr-ud-Din,  for  Respondents. 
The  judgment  of  the  learned  Judge  was  as  follows  : — 

Shah  Din,  J. — The    following   pedigree    table   shows   the 
relationship  of  the  parties : — 


12th  July  1916. 


PURA 

I 
Mussammat  Chando=Sukha  Singh= Mussammat  Sahibo 


f 

Nihala  died 

8th  December 

1903 


Mussammat  =  Nidhana  died 


Indo  died 

26th  April 

1906 


r 


21st 

November 

1904 


Kahna  died 
27th  June  1897 


1 


1 

Daughter 

I 

Bishen  Singh 

(Plaintiff) 


Mussammat  Mussammat  Kishni 

Bishni.  (Defendant) 

The  parties  are    Jats   of   Talisil   Ludhiana   and  the  main 

question  for  decision  iD  this    second   appeal  is    as   to   whether 

or  not  the   adoption  by  Kahna,   deceased,   of   his   sister's   son, 

Biehen  Singh,  was  valid  by    custom.     Both   the   Courts    below 

have  concurred  in  answering    this    question   in   tho   negative  ; 

and   this   second    appeal  was     admitted  to  a   hearing   on   the 

strength  of  the  certificate  given  by  the    District   Judge    to   the 

plaintiff- appellant  Bishen    Singh   under   section   41  (3)  of   the 

Punjab  Courts  Act. 

I  have  heard  arguments  of  counsel  and  referred  to  the 
evidence  on  the  record,  and  as  a  result  I  entirely  agree  in  the 
view  taken  by  the  lower  Courts,  viz.,  that  the  appellant  Bishen 
Singh,  on  whom  the  onus  la}',  had  failed  to  prove  that  his 
adoption  by  his  maternal  uncle  Kahna  was  valid  by  custom. 
We  start  of  course  with  the  initial  presumption,  based  on  the 
Full  BencJh  rulir  g  of  this  Court  50  of  1893  (1)  that  the  adoption 
in  question  being  that  of  a  sister's  son  was  invalid,  and  the 
question  for  consideration  is  whether  the  appellant  Bishen 
Singh  has  succeeded  in  rebutting  that  presumption.  Through- 
out this  litigation  he  has  relied  upon  the  Riwuj-i-am  of  what 
is  called  the  Jangali  Ilaqa  of  the  Tuhsil  and  District  of 
Ludhiana,  which  includes  the  village  of  Shehna  in  which  the 
land  in  dispute  is  situate  and  which  was  deceased  Kahna's 
native  place.     This  Ritvaj-i-am  was  prepared  at  the  Settlement 


(1)  50  P.  R.  1893  (F.  B.)  {Ralla  v.  Budha). 
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of  ?882,  and  question  and  answer  No.  66  are  relied  on  by  the 
appellant  as  showing  that  a  sister's  son  can  also  be  adopted 
among  the  Jats  of  the  Jangali  Ilaqa.  The  Munsif  has  reproduc- 
ed in  his  judgment  the  relevant  clause  in  the  Biwaj-i-am  in 
question,  and  it  is  practically  identical  with  question  and 
answer  No.  66  as  given  in  Mr.  T.  Got  don  Walker's  Custom- 
ary Law  of  the  Ludhiana  District  at  page  69.  The  gist  of 
the  statement  of  custom  contained  in  the  Biwaj-i-am  is,  that 
although  daughter's  and  sister's  sons  have  been  adopted  by 
some  Jats  there  is  no  established  custom  recognising  the 
validity  of  such  an  adoption  and  that  the  better  view  is  that 
only  near  collaterals  can  and  should  be  adopted.  In  Mr. 
"Walker's  Customary  Law  the  answer  to  question  No  66  ends 
with  the  following :  — "  Most  of  the  Hindu  Jats  say  that  if 
"  there  were  no  near  collaterals  a  man  must  adopt  one  of  his 
"  own  got,  and  cannot  take  a  daughter's  or  a  sister's  son." 

The  vernacular  copy  of  the  Biwaj-i-am  which  is  on  the 
lecord  contains  several  instances  of  the  adoption  of  daughter's 
sons,  but  tl  eie  is  «-nly  one  instance  given  of  the  adoption  of  a 
sister's  son  ;  and  in  connection  therewith  it  is  stated  that  a 
suit  to  contest  the  adoption  was  brought  by  the  adoptive 
father's  collnterals  and  the  result  was  that  the  case  was  com- 
promised, half  the  land  in  possession  of  the  adopted  son  being 
given  up  to  collaterals.  I  agree  with  the  Couits  below  that 
this  Biivaj-i-am  does  not  very  much  strengthen  the  appellant's 
claim,  as  it  does  not  contain  a  very  definite  statement  of  custom 
in  favour  of  the  validity  of  the  adoption  of  a  sister's  son  and 
is  unsuppoited  by  instances.  The  appellant's  counsel  has 
relied  on  No.  197  P.  B-  188y  (I),  but  that  decision  which  is 
referred  to  at  page  2 Ll  of  the  report  of  50  P.  R.  1893 
(F.  B.)  (2),  is  of  no  help  to  the  appellant  inasmuch  as  there 
the  onus  was  placed  upon  the  wi  ong  party.  Several  other 
decisions  of  this  Court  were  cited  on  both  sides  in  the  course 
of  the  argument,  but  they  were  more  or  less  irrelevant  to  the 
question  before  me,  and  1  do  not  therefore  consider  it  necessary 
to  notice  them  in  this  judgment.  My  conclusion  is  that  the 
appellant  has  failed  to  prove  that  his  adoption  by  his  maternal 
uncle  Kahna  was  valid  by  custom. 

The  only  other  point  argued  before  me  by  the  appellant's 
counsel  was  that  the  recital  in  the  sale  deed  dated  the  4th 
April  1896,  executed  by  Kahna  and  the  present  appellant  in 
favour  of  Nadhana,    father  of  the   present   respondent,    to   the 

(1)  197  P.  R.  1889  (Dalel  Singh  v.  Kala  Singh). 

(2)  50  P.  R.  1893  (F.  B.)  (Ralla  v  Budha) 
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effect  that  the  appellaDt  was  the  adopted  son  of  Kahna  amounts 
to  an  admission  on  the  part  of  the  respondent's  father  that 
the  adoptiou  in  question  was  valid.  With  regard  to  this  con- 
tention it  is  sufficient  to  say  that  at  most  the  recital  in  qnestion 
contained  an  admission  of  the  factum  of  the  appellant's 
adoption  and  not  of  its  validity,  but  assuming  that  the 
validity  of  the  appellant's  adoptiou  was  admitted  by  the 
respondent's  father,  such  admission  did  not  amount  to  an 
estoppel  either  agaiust  him  or  against  the  respondent.  The 
latter  is  perfectly  at  liberty  to  plead  that  the  appellant's 
adoption  was  not  a  valid  one. 

1  maintain  the  decree  of  the    District   Judge   and    dismiss 
the  suit  with  costs. 

Appeal  dismissed. 


No.  30. 
Before  Hon.  Mr.  Justice  Shah  Din  and  Hon.  Mr.  Justice 
Leslie  Jones. 

KARAM  CHAND  AND  OTHERS—  (Plaintiffs)  - 

PETITIONERS, 

Versus 

NAWAB  KHAN  AND  OTHERS— (Defendants)— 

RESPONDENTS. 

Civil  Reference  No.  M  of  1915. 

Jurisdiction— Civil  or  Revenue  Court— suit  by  mortgagee  against  mort- 
gagor for  damages  for  retaining  possession— separate  agreement — landlord 
and  tenant  -Punjab  Tenancy  Act,  XVI  o/1887,  section  14  and  77  (3)  (n). 

The  defendants  mortgaged  with  possession  certain  land  to  one  C.  R. 
Subsequently  the  defendants  who  had  remained  in  cultivating  possession 
entered  into  an  agreement  with  the  plaintiffs,  representatives  in  interest  of 
C.  R.,  by  which  they  surrendered  the  land  to  the  plaintiffs  and  pro- 
mised that  in  the  event  of  their  resuming  possession  and  cultivating  the 
land  in  future  they  would  pay  a  lump  sum  of  Rs.  80  a  year.  The  plaintiffs 
sued  for  recovery  of  Rs.  160  alleging  that  defendants  had  cultivated  the 
land  for  2  years  in  contravention  of  the  agreement  and  that  under  the 
terms  of  it  they  were  entitled  to  recover  Rs.  80  per  year  by  way  of 
damages.  Upon  the  question  whether  the  suit  was  cognisable  by  the  Civil  or 
the  Revenue  Court  — 

Held,  by  the  Chief  Court,  that  as  the  object  of  the  agreement  was 
to  enable  plaintiffs  to  get  back  possession  of  the  land  from  the  defendants 
which  the  latter  had  agreed  to  give  up  and  it  was  to  ensure  this  object 
that  it  was  stipulated  that  the  defendants  should  be  liable  to  pay  Rs.  80 
a  year  by  way  ol  damages  in  case  they  refused  to  give  up  the  land  or 
resumed  possession  thereof,  the  agreement  was  not  a  lease,  and  from  tbe 
date  of  it  the  relation  of  landlord  and  tenant,  if  it  existed  before,  ceased 
(o  exist  between  the  parties. 
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Held  also,  that  the  defendants  in  cultivating  the  land  in  contraven- 
tion of  the  terms  of  the  agreement,  did  so  without  the  consent  of  the 
plaintiffs,  and  under  section  11  of  the  Tenancy  Act  plaintiffs  had  a  right 
to  demand  that  defendants  should  pay  them  for  the  use  and  occupation 
of  the  land. 

82  P.  R.  1691(1),  referred  to. 

Held,  consequently,  that  the  suit  as  laid  was  cognisable  by  the  Revenue 
Court  under  section  77  (3)  (n>,  and  the  circumstance  that  ^the  plaintiffs 
assessed  the  compensation  in  accordance  with  the  terms  of  the  agreement 
did  not  oust  the  jurisdiction  of  that  Court. 

82  P.  R.  189-1  p.  283,  part  I  (1),  referred  to. 

Held  further,,  that  under  section  11  aforesiid  the  Revenue  Court  is 
precluded  from  decreeing  a  larger  amount  than  the  rent  payable  in  respect 
of  the  land  in  the  agricultural  year  preceding  the  year  for  which  com- 
pensation is  claimed,  or  if  rent  was  not  payable  in  that  year,  at  such 
rate  of  rent  as  the  Court  may  determine  to  be  fair  and  equitable  notwith- 
standing the  terms  of  the  agreement. 

Case  referred  by  Khan  Bahadur  Khioaja  Tasadduq  Hussuin, 
District  Judge,  Mianwali,  icith  his  No,  389  /.,  dated  the  21st 
of  June  1915. 

Nemo,  for  Petitioners. 

Respondent  in  person. 

The  order  of  the  Court  was  delivered  by— ■ 

Shah  Din,  J. — This  is  a  reference  under  section  99  of  18th  Nov.  1916. 
the  Punjab  Tenancy  Act.  The  facts  of  the  case  out  of  which 
the  reference  has  arisen  are  fully  stated  in  the  order  of  the 
Munsif  of  Mianwali,  dated  the  8th  May  1915,  and  it  is  un- 
necessary to  repeat  them.  It  may,  however,  be  mentioned 
that  the  Commissioner  of  the  Rawalpindi  Division  had  by  his 
order  dated  the  2 1st  of  October  1913  made  a  reference  to  this 
Court  in  this  very  case  under  section  100  of  the  Punjab  Tenancy 
Act.  The  Commissioner  was  of  opinion  that  the  suit  brought 
by  the  plaintiffs  against  the  defendants  on  the  strength  oE 
the  agreement,  dated  the  2nd  of  February  1908,  was  one 
cognizable  by  a  Civil  Court,  and  he  made  a  recommendation 
to  the  effect  that  the  appellate  decision  of  the  Collector,  dated 
the  9th  April  1913,  be  registered  as  the  decision  of  the  corres- 
ponding Civil  Uourt.  The  reference  was  laid  before  the  late 
learned  Chief  Judge,  Sir  Alfred  Kensington,  who  by  order 
dated  the  26th  of  February  191  -A  refused  to  intervene  and  re- 
turned the  records  to  the  Commissioner  "  for  disposal  of  the 
"  appeal  before  him  in  whatever  manner  he  may  consider  proper." 
The  learned  Chief  Judge  wa3  inclined  to  the  opinion   that    the 

(1)  82  F,  R,  1891  p.  283,  Part  I  (Ghuna  Mai  v,  Jhanda  Singh). 
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suit  had  been  properly  heard  in  the  Revenue  Courts,  but 
he  did  not  decide  the  question  of  jurisdiction  and  remarked 
that  if  the  Commissioner  should  still  hold  that  the  Revenue 
Courts  had  no  jurisdiction  "  it  may  be  open  to  him  to  set 
"  aside  the  decrees  of  both  the  Lower  Revenue  Courts  and 
"  to  return  the  plaint  for  presentation  in  the  Civil  Court 
"  having  jurisdiction."  (See  56  P.  R.  1914).  (i) 

On  the  records  going  back  to  the  Commissioner,  he  by 
his  order  dated  the  27th  April  1914  held  that  the  Revenue 
Courts  had  no  jurisdiction  to  try  the  suit ;  and  upon  that 
finding  he  set  aside  the  decrees  of  those  Courts  and  returned 
the  plaint  for  presentation  in  a  Civil  Court.  In  pursuance 
of  the  order  of  the  Commissioner  the  plaintiffs  presented  the 
plaint  in  the  Court  of  the  Munsif  of  Mianwali,  who  being 
of  opinion  that  the  suit  as  laid  was  one  cognizable  by  a 
Revenue  Court  and  not  by  a  Civil  Court,  has  made  the 
present  reference  under  section  99  of  the  Punjab  Tenancy 
Act  through  the  District  Judge,  Mianwali.  We  have  read 
the  plaint  tiled  by  the  plaintiffs  and  also  the  agreement,  dated 
the  2nd  February  1908,  on  which  the  suit  is  based  ;  and  we 
are  of  opinion  that  the  suit  as  laid  falls  within  the  second 
part  of  clause  (nj  of  sub-section  (3)  of  section  77  of  the 
Punjab  Tenancy  Act  and  is  cognizable  by  a  Revenue  Court. 
A  reference  to  the  agreement  of  the  2nd  February  1908 
shews  that  the  defendants  who  had  been  holding  cultivating 
possession  of  the  land  under  the  plaintiffs,  who  were  mort- 
gagees thereof,  had  agreed  to  surrender  possession  to  the 
latter  and  not  to  cultivate  it  in  future.  In  fact,  according 
to  the  agreement  possession  was  actually  given  up  by  the 
defendants  to  the  plaintiffs,  and  it  was  agreed  that  in  the 
event  of  the  defendants  resuming  possesion  and  cultivating 
the  land  in  future  they  would  pay  R  ,  80  in  a  lump  sum 
as  value  of  the  produce  for  one  year  and  that  the  plaintiffs 
would  be  at  liberty  to  eject  the  defendants  whenever  they 
chose  to  do  so.  From  a  perusal  of  the  agreement  it  is  clear 
that  the  real  object  of  the  plaintiffs  was  to  get  back  possession 
of  the  land  from  the  defendants  and  that  the  latter  had  agreed 
to  give  up  possession.  In  order  to  ensure  that  the  defendants 
should  not  break  the  agreement  and  should  cease  cultivating 
the  land  the  plaintiffs  insisted  that  if  the  defendants  should 
refuse  to  give  up  the  land  or  after  having  given  up  the  land 
should  resume  cultivating  possession  thereof  they  should  be 
liable  to  pay  Rs.  8J  a  year    by    way   of    damages.     It   is    thus 

(1)  56  P,  R,  1014  (Natcab  Khan  v.  Karam  Chand). 
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clear  that  the  agreement  in  question  did  not  amount  to  a  lease, 
and  that  from  the  date  of  the  agreement  the  relation  of  land- 
lord and'tenant,  if  such  relation  existed  between  the  parties 
before,  had  ceased  to  exist.  If,  therefore,  in  contravention  of 
the  terms  of  the  agreement  the  defendants  cultivated  the  land, 
they  did  so  without  the  consent  of  the  plaintiffs  ;  and  by  virtue 
of  the  provisions  of  section  14  of  the  Tenancy  Act  the  plaintiffs 
had  a  ritrht  to  demand  that  the  defendants  should  pay  them 
for  the  use  and  occupation  of  the  land  as  though  the  plaintiffs 
were  the  landlords  and  the  defendants  their  teuants  in  respect 
of  the  land  in  question  (see  the  observations  of  Sir  Mereuyth 
Plowden  in  82  P  R.  1891)  (1). 

The  suit  as  laid  in  the  plaint  is  distinctly  one  of  a  nature 
falling  within  the  purview  of  the  second  part  of  clause  (n)  of 
sub-section  (3)  of  section  77  read  with  section  14  of  the  Punjab 
Tenancy  Act.  The  plaintiffs  allege  that  the  land  was 
cultivated  by  the  defendants  for  the  years  1910-11  and  1911-  12 
in  contravention  of  the  agreement,  dated  the  2nd  of  February 
]9'  8,  and  that  &•>  provided  for  in  that  agreement  they  were 
entitled  to  recover  from  the  defendants  Rs.  80  per  year  "  by 
way  of  damages."  Upon  the  al'egatinns  in  the  plaint,  there- 
fore, it  is  manifest  that  the  plaintiffs  were  the  landlords  as 
regards  the  defendants,  inasmuch  as  they  were  the  persons 
immediately  entitled  to  the  use  and  occupation  of  the  land  of 
which  the  defendants  remained  in  cultivating  possession  during 
the  years  1910-11  and  1911-12  without  their  consent,  and 
clearly  section  14  and  section  77  (3)  (n)  of  the  Punjab  Tenancy 
Act  are  applicable  to  the  case.  This  being  *o,  the  circumstance 
that  the  plaintiffs  have  assessed  compensation  in  accordance 
with  the  terms  of  the  agreement  does  not,  as  pointed  out  by 
Sir  Meredyth  Plowrlen  in  the  decision  cited  above,  oust  the 
jurisdiction  of  the  Revenue  Court  (see  page  -84,  Part  I  of 
P. B.  1 894;  (1). 

In  regard  to  the  amount  of  compensation  claimed  by  the 
plaintiffs,  it  is  necessary  to  observe  that  the  Revenue  Court 
which  will  try  th'*  suit  w  mid  be  precluded  by  section  14  of  the 
Tenancy  Act  fiom  decreeing  to  the  plaintiffs  a  larger  amount 
than  the  rent  payable  in  respect  of  the  land  occupied  by  tho- 
defendan^s  in  the  agricultural  year  preceding  the  year  for 
which  compensation  is  claimed,  or,  if  tent  was  not  payable  in 
that  year,  at  euch  rate  of  rent  as  the  Court  may  determine 
to  be  fair  and  equitable.  In  other  words,  the  fact  that  by 
the  agreement,  dated  the  -nd  of  February  1908,  the  defendants 


(1)  82  P.  R.  1894,  p.  283,  Part  I  (Ghuna  Mai  v.  Jhanda  Singh). 
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promised  to  pay  Rs,  80  a  year  by  way  of  damages  in  the  event 
of  their  cultivating  the  land  without  the  consent  of  the  plain* 
tiffs  does  not  entitle  them  to  recover  in  the  Revenue  Court 
the  sum  named  in  the  agreement  by  way  of  damages  or  com- 
pensation. 

Onr  answer  to  the  reference  is  that  the  suit  as  laid  is 
one  cognizaMe  by  a  Revenue  Conrt;  and  we  direct  that  the 
plaint  be  returned  to  the  plaintiffs  for  presentation  in  the 
Revenue  Court  having  jurisdiction  to  try  the  suit. 

Reference  accepted. 


No-  31. 

Before  Bov.  Mr.  Justice  Shah  1  in  and  Hon.  Mr.  Justice 
Leslie  Jones. 

MUHAMMAD  AHMAD  AND  OTHERS  -  (Plaintiffs)  — 

APPELLANTS, 

Versus 

MUHAMMAD  FAZAL  ANC   ANOTHER— (Defendants)— 

RESPONDENTS. 

Civil  Appeal  No.  443  of  1913. 

Reliqious  institution— occupation  of  halakhana  over  mosque  and  upper 
floor  of  hujra  as  a  private  residence  by  Mutvvalli— wrongful  acts—Muham- 
madan  law — limitation  for  suit  for  declaration  and  injunction— continuing 
wrong — Indian  Limitation  Act,  IX  of  1908,  section  23  and  article  120. 

Held,  that  the  occupation  of  a  balakhana  over  the  prayer-hall  of  a 
mosque  and  of  the  upper  storey  of  a  hujra  which  forms  part  of  the  mosque 
by  the  Mutwalli  as  a  private  residence  is  a  wrongful  act  according  to 
Muhammadan  law  and  constitutes  a  valid  cause  of  action  in  favour  of  the 
worshippers. 

Held  also,  that  such   occupation    is  a  "  continuing  wrong"  within  the 
meaning  of  section  23  of  the  Limitation  Act. 

53  P.  R.  1909  (l\  distinguished. 

Second  appeal  from  the  decree  of  S.  Clifford,  Esquire,  Additional 
Divisional  Judge,  Delhi,  dated  the  3rd  December  1912. 

Sheo  Narain,  for  Appellants- 

Badri  Nath  Kapur,  for  Respondents. 

The  judgment  of  the  Court  was  delivered  by — 

ISth  Nov   19 1G  Shah  Din,  J. — The  suit  which  has  given  rise  to  the  present 

appeal  was    brought    by  the   plaintiffs-appellants  against   the 
defendants-respondents  to  obtain  the  following  reliefs  :  — 

(a)  For  a  declaration  to  the   effect  that  the   defendants 
had  no  right  to  reside   with   their   families   in   the 


(1)  53  P.  R.  1909  {Yad  AH  v.  Mubarak  All 
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mosque  referred  to  in  the  body  of  the  plaint 
any  portion  thereof. 
(6)  For  a   perpetual    injunction    restraining   the    defen- 
dants from  residing    in   the    upper   storey   of    the 
mosque  ami    thereby    causing    desecration    of    this 
place  of  worship. 
(c)  For  ejectment    of   the    defendants  ;from   the    upper 
storey  of  the  mosque. 
The  dispute  between  the  parties    related    to   a   mosque   in 
katra  Rewri  in  the    city  of  Delhi   over   which    the    defendants, 
who  are  brother-;,  had  built    a    balahhana   in    which   they    both 
resided    with   their   families ;  and    there   was    also   a   dispute 
regarding  a  hujra  situate  on  the  southern   side    of   the    mosque. 
The  Subordinate  Judge  who  tried    the    suit   granted    a    decree 
to  the  plaintiffs    substantially  in  terms  of  the  reliefs  sought    by 
them,  except  that  he  dismissed  their  suit  as  to  the  hujra,  which 
he  held  did  not  form    parr,    of    the    mosque    proper    and    could 
therefore  be  used  and  occupied  by  the  defend  mts    for   purposes 
of  res  deuce      From  the  decree  of  the  Subordinate    Judge    both 
parties   appealed   to   the    Divisional     Court,    and   the   learned 
Divisional. Judge,  while^ubstantially    agreeing    with    the  Sub- 
ordinate'Judge  on  the  merits  of  the  plaintiffs'    claim,  dismissed 
the    suit   on    the   ground     that   it    was    barred   by   limitation. 
According   to    the  learned  Judge,  defendant  No.   1    Muhammad 
Fazal,  who  was  found  by  the  Subordinate  Judge  to  be  Mutwalli 
of  the  mosque  in  question,  had  been    occupying    the    balahhana 
over  the  ni03que    as    a    private    residence    since    1'S  03  ;  and   as 
the  plaintiffs  instituted  their  suit  in  1912,  i.e  ,    more   than   six 
years  after  the  said    defendant    had    built   the    balahhana    and 
begun  to  use  it  as  a  private  residence,  it    was    barred    by    time 
under  article  120  of  the  Limitation  Act      The  Divisional  Judge 
cited  53  P  B.  1909  (1)  in  support  of  his  view. 

In  second  appeal  it  has  been  contended  by  the  learned 
Advocate  for  the  plaintiffs-appellants  that  the  decision  of  this 
Court,  53  P.  It.  1909  (1),  on  the  strength  of  which  the  learned 
Divisional  Judge  has  dismissed  the  suit,  is  not  applicable  to 
this  case,  which  is  governed  by  section  23  of  the  Indian  Limita- 
tion Act  ;  that  it  is  erroneous  to  say  that  a  cause  of  action 
accrued  to  the  plaintiffs  against  the  defendants  once  and  for  all 
in  1903  when  the. defendants  are  found  to  have  built  the  bala- 
hhana in  question ;  and  that  the  occupation  of  the  balahhana 
over  the  mosque  by  the  defendants  for  purposes  of  private  resi- 
dence is  a  "  continuing  wroug/'  within  the  meaning  of  section  23 


(1)  53  P.  #..1909  (Yad  Ali  v.  Mubarak  AH). 


HQ  CIVIL  JUDGMENTS— No.  31.  [  Record, 

aforesaid  so  that  a  fresh  period  of  limitation  begins  to  run  at  every 
moment  of  the  time  daring  which  the  wrong  continues.  We 
think  that  this  contention  is  perfectly  sound  and  must  be  allowed. 

In  53  P.  B.  1909(1  )it  was  held  by  this  Court  that  the  limita- 
tion applicable  to  a  suit  for  a  declaration  that  the  mutwalli  and 
imam  of  a  certain  mosque  by  reason  of  a  change  in  his  religious 
views  at  variance  with  the  beliefs  of  the  founders  of  the  insti- 
tution and  of  the  body  of  worshippers  was  liable  to  be  dismissed 
from  his  office  was  that  contained  in  article  120  of  the  second 
schedule  of  the  Indian  Limitation  Act  of  1877,  and  that  the 
period  began  to  run  from  the  date  when  such  change  took  place. 
On  behalf  of  the  plaintiffs  in  that  case,  who  had  sued  fr>r  the 
ejectment  of  the  mutwalli  and  imam  from  the  mosque  on  the 
ground  of  his  having  changed  his  religious  views,  it  was  con. 
tended  that  the  plaintiffs,  as  representing  the  congregation, 
had  a  continuing  right  to  the  imam  of  the  mosque  holding  re- 
ligious views  in  consonance  with  theirs  and  that  Iherefore  a 
fresh  period  of  limitation  began  to  run  at  every  moment  of  the 
time  during  which  the  enjoyment  of  that  right  was  withheld 
from  the  plaintiffs.  With  regard  to  this  contention  the  Judges 
observed  as  follows  at  page  186  of  the  report  : — 

"  The  second  contention,  though  p  ausible  at  first  sight, 
"  has,  we  consider,  no  force  at  all,  as  section  23  of  the  Limita- 
"  tion  Act  can  have  no  application  to  a  case  like  the  present. 
"  Here  the  alleged  change  of  religious  views  on  the  part  of  the 
:  defendant,  which  constitutes  the  plaintiffs'  cause  of  action, 
'*  took  place  once  for  all  in  18^1,  and  in  no  sense  of  the  term 
{i  was  this  change  a  '  wrong  '  constituting  an  invasion  of  a 
u  civil  right  vested  in  the  plaintiffs  as  worshippers  at  the 
"  mosque  of  which  the  defendant  is  the  imam.  Even  if  the 
"  alleged  change  was  a  '  wrong  '  qua  the  plaintiffs,  it  exhaust- 
"  ed  itself  as  soon  as  it  took  place,  and  the  subsequent  persis- 
"  tent  adherence  by  the  defendant  to  his  newly  adopted  views 
*'  cannot  properly  be  described  as  a  '  continuing  change  ' 
"  amounting  to  a  '  continuing  wrong  '  snch  as  is  contemplated 
"  by  the  terms  of  section  _3  of  the  Act  " 

The  present  case  is  cleu-ly  distinguishable  from  S3  P.  It. 
19  9  (1)  so  far  as  the  applicability  of  section  if 8  of  the  Act  is 
concerned.  Here  the  occupation  by  the  defendants  of  the 
balakhana  over  the  mosque  for  purposes  of  private  residence  is 
an  act  of  desecration  of  a  place  of  worship  which  indisputably 
amounts  to  a  'wrong"  and  the  wrong  is  a  "continuing 
wrong"  so  long  as  the  occupation  lasts  in  the  same  sense 
in  which,  for  instance,  a  nuisance  is  a  continuing  wrong 
which  gives  rise  to    a  cause   of    action    de   die    in   diem  ;  and 

(I)  35  P.  ti.  1JJJ  Xdl  Ali  v.  Mubarak    Ali). 
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therefore  under  section  23  aforesaid  a  fresh  period  of  limitation 
began  to  run  in  favour  of  the  plaintiffs  in  this  case  at  every 
moment  of  the  time  during  which  the  defendants'  occupation  of 
the  balakhuna  has  continued.  The  plaintiffs'  cause  of  action  is 
not  the  erection  of  the  balakhana  by  the  defendants  in  1903, 
which  took  place  once  and  for  all  in  that  year  ;  but  it  is  the 
occupation  of  the  balakhana  by  the  latter  for  a  purpose  incon- 
sistent with  the  use  of  the  mosque  as  a  place  of  worship  after 
its  dedication  to  Divine  service.  Their  occupation  is  an  action- 
able wrong  which  may  be  objected  to  at  any  moment  of  time  by 
any  Muhammadan  who  has  a  right  to  use  the  mosque  as  a 
place  of  worship  ;  and  the  circumstance  that  the  balakhana  was  * 
first  erected  in  19U3  and  has,  it  may  be  assumed,  stood  in  the 
same  condition  ever  since,  did  not  give  rise  to  a  cause  of  action 
which  can  be  said  to  have  exhausted  itself  ;  a  fresh  right  to 
sue  accrues  to  every  worshipper  at  the  mosque  who  objects 
to  the  balakhana  being  used  for  purposes  of  private  residence 
and  whose  objection  is  disregaided  by  the  person  in  occupation 
of  that  balakhana.  In  our  opinion,  therefore,  section  23  of  the 
Limitation  Act  applies  to  the  present  case ;  and  the  learned 
Divisional  Judge  was  wrong  in  dismissing  the  suit  as  barred 
by  limitation. 

In  the  course  of  the  argument  counsel  for  the  respondents 
tried  to  support  the  decree  of  the  lower  Appellate  Court  dis- 
missing the  plaintiffs'  suit  on  the  ground  that  his  clients'  occu- 
pation of  the  balakhana  over  the  prayer-hall  of  the  mosque  for 
purposes  of  piivate  residence  was  not  "  wrongful  "  accord- 
ing to  Muhammadan  Law,  but  he  was  unable  to  substantiate 
his  position  by  reference  to  any  authority  on  the  subject,  and 
we  have  no  hesitation  in  concurring  with  both  the  Courts  below 
in  holding  the  use  and  occupation  of  the  balakhana  by  the  res- 
pondents to  be  a  wrongful  act  which  has  given  rise  to  a  valid 
cause  of  action  to  the  plaintiffs.  We  are  further  of  opinion 
that  the  hujra  in  dispute  forms  part  of  the  mosque  and  must 
be  treated  as  waqf  property,  and  that  the  occupation  of  the 
upper  storey  of  the  hujra  by  the  respondents  for  purposes  of 
private  residence  is  as  "  wrongful  "  as  their  occupation  of  the 
balakhana  over  the  prayer-hall  of  the  mosque.  The  Subordi- 
nate Judge  was,  therefore,  in  error  in  excluding  the .  hujra 
from  the  decree  which  he  passed  in  plaintiffs'  favour,  and  the 
decree  must  be  amended  by  including  the  hujra  therein.  Hold- 
ing as  we  do  that  the  hujra  forms  part  of  the  mosque,  that 
part  of  the  Subordinate  Judge's  decree  which  relates  to  the 
defendants  erecting  a  new  staircase   for  going  up  to  the  second 
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storey  of  the    hnjra  becomes    infructuous   and   is  hereby   set 
aside. 

We  accept  the  appeal,  set  aside  the  decree  of  the  lower 
Appellate  Court,  and  restore  that  of  the  Subordinate  Judge 
with  the  modifications  set  forth  above.  The  plaintiffs  wiH 
get  their  costs  throughout. 

Appeal  accep 


No.  32. 

Before  Eon.  Mr.  Justice  Shah  Din  and  Hon.   Mr.  - 
Justice  Leslie  Jones. 

KAMAL  DIN— (Plaintiff) -APPELLANT, 

Versus 

MIR  ABDULLA  AND  OTHERS— (Defendants)— 
RESPONDENTS. 

Civil  Appeal  No.  959  of  1913. 

Malicious  prosecution— Civil  suit  for  damages  against  prosecutor  and 
witnesses— whether  maintainable— absence  of  reasonable  and  probable 
cause. 

Held,  that  do  civil  action  lies  against  a  witness  for  giving  false  evidence 
and  the  fact  that  the  evidence  is  given  in  pursuance  of  a  conspiracy  to  obtain 
the  conviction  of  the  accused  person  does  not  make  any  difference. 

I.  L  B.  25  Bom.  230  (1) ,  followed. 

/.  L.  R.  26  Mad.  362  (2),  I.  L.  R.  29  All.  41  (3),  /.  L.  R.  30  All.  525 
(P.  C.)  (4),  2  Indian  Cases  424  (5)  and  1  P.  R.  1915  (6),  referred  to. 

Held  also,  that  in  a  civil  suit  for  damages  against  the  prosecutor  in  a 
criminal  case  in  which  the  plaintiff  was  acquitted,  it  must  be  shewn  affirma- 
tively that  there  was  absence  of  reasonable  and  probable  cause  for  making 
the  charge, 

I.L.R  36  Mad.  375  (7),  referred  to. 

first  appeal  from   the  decree  of  Munshi  Bahim  BakJish,    District 
Judge,  Shahpur,  dated  the  Sist  March  1913. 

Muhammad  Shan,  for  Appellant. 

Nand  Lai  and  Badri  Nath  Kapur,  for  Respondents. 

(1)  (19(10)  J  L.  fi.  25  Bom.  230  (Tcmpleton  v.  Laurie). 

(2)  (1902 1  I.  L.  R.  26  Mad.  362  (Narasinga  Row  v.  Muthaya  Pillai). 

(3)  (1906i  I.  L.  R.  2$  All  44  (Bilbhaddar  Pande  v.  Basdeo). 

(4)  (190M)  J.  L.  R.  30  All.  525  (P.  C.)  (Gaya  Prasad  v.  Bhagat  Bingh), 

(5)  (1909;  2  Indian  Cases  424  (Bandi  v.  R:ima  Din). 
^6;  1  P.  R.  1915  (Godha  Ram  v.  Devi  Das). 

(7)  (1911)  /.  L,  R.  36  Mad,  375  (Vydinadier  v.  Krishnaswami  Iyer). 
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The  judgment  of  the  Court  was  delivered  by — 

Shah  Din,   J. — The  facts  of  this  case  will  be  better  under-    27th  Nov  1916. 
stood  by  reference  to  the  following  pedigree ;— 
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On  the  1st  August  1909  Dost  Muhammad,  son  of  Mir 
Abdullah,  and  brother  of  Muzaffar,  wa*  murdered  wbile  he 
was  taking  his  midday  rest  at  village  Khura  in  Tuhsil 
Khushab  of  the  Shahpur  District  Mir  Abdullah  was  at  that 
time  at  Kathwai,  some  three  miles  from  Khura.  where  he 
was  assisting  Mr.  Harcourt,  Additional  Divisional  Judge, 
Shahpur,  in  a  local  enquiry  in  connection  with  a  case  in 
the  latter's  Court.  Ab  >ut  3  p.  M.  a  barber  came  from  Khura 
and  iuformed  Mir  Abdullah  that  his  son,  Dost  Muhammad, 
had  bom  attacked  and  seriously  wounded.  Mir  Abdullah 
informed  Mr.  Harcourt  of  what  had  happened,  and  with 
hi3  permission  rode   off  to  his  own  village.     On  arrival  there 
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he  found  that  his  son  was  still  alive  but  was  nncmcions.  A. 
statement  in  writing  purporting  to  be  that  of  bis  son  wis 
shown  to  him,  and  he  was  informed  that  Dost  Muhammad 
had  made  that  statement  in  the  presence  of  certain  witnesses; 
thai  it  had  been  recorded  by  Ilahi  Bakhsh,  croldsmith,  and 
attested  by  him  and  the  otber  persons  in  whose  presence 
it  was  made.  He  burried  back  to  Kathwai,  sbowed  the  alleged 
statement  of  Dost  Mnhammal  to  Mr  ttarcourfc  nn1  imolored 
him  to  go  with  him  to  Kbnra  and  take  down  the  statement 
of  his  son  wbo.  he  booed,  might  recover  consciousness.  Mr. 
Harcourt  started  to  Kbura  accordingly  at  about  4-30  P.  K., 
hut  before  he  arrived  at  the  village  the  party  was  met  by 
a  man  who  informed  them  that  Dost  Muhammad  had  expired. 
Mr.  Harcourt,  however  proceeded  to  the  village,  saw  the 
murdered  man,  recorded  the  statements  of  the  writer  and  the 
attesting  witnesses  of  the  alle  -ed  dying  declaration  of  the 
deceased,  and  also  those  of  four  persons  who  bad  meanwhile 
been  suspected  of  having  mu'derel  Dost  Muhammad  and 
were  present  on  the  spot  The  four  suspects  were  Nizam 
Din,  Kamal  Din,  Ghulam  Hussain  and  Azam  (see  the  above 
pedigree). 

A  report  of  the  occurrence  was  mao'e  to  the  police  at 
Thana  Nowshera,  and  the  Sub-Tuspector  arrived  at  Kbura 
at  about  7  P.  m.  after  Mr.  Harcourt  had  bft  ar.d  commenced 
the  investigation.  As  a  result  of  the  investigation,  the  police 
sent  up  under  section  302,  Indian  Penal  Code,  four  accused 
persons,  Nizam  Din  his  pon  Kamal  Hin,  Ghulam  Hussain 
and  Azam,  who  were  all  alleged  to  have  pirtieipated  in  the 
murder  of  Dost  Muhammad  The  enquiry  was  held  by  Mr. 
French.  District  Magistrate,  Shahpnr,  wh  >  by  his  order,  dated 
the  28th  August  1909,  discharged  all  tbe  aosawd  per«ons, 
and  directed  the  prosecution  under  section  194,  Indian  Penal 
Code,  of  Mir  Abdullah,  father  of  the  deceased,  Muzaffar, 
biot her  of  the  deceased,  and  of  Jahan  Khan,  Muhammad 
Yar,  Sber  and  Ilahi  Bakhsh,  two  of  whom  professed  to 
have  been  eyewitnesses  of  the  mirder  ami  all  of  whom 
—  were  said  to  have  heard  the  deceased  mike  the  dying  de- 
claration above  »efi>rred  to.  From  the  order  of  Mr.  French 
directing  tbe  prosecution  of  the  six  persons  named  above 
an  appeal  was  preferred  to  this  Court  ;  and  this  Court  by 
order,  dated  the  10th  June  1910,  quashed  the  order  of  Mr 
French  so  far  as  Mir  Abdullah  was  concerned  but  upheld 
it  as  regards  the  remaining  five  persons.  The  latter  were 
tried,  and  on  the  20th  F-bruary  1912  were  convicted,  by 
a   Magistrate  of   the   1st  Class   of  an    offence  under   section 
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194,  Indian  Penal  Code,  aud  sentenced  to  three  months' 
rigorous  imprisonment  each.  On  appeal  the  convictions  and 
sentences  were  set  aside  and  all  the  accused  persons  werj 
acquitted  by  the  Sessions  Judge,  Shahpur  Division,  on  the 
ground  that  in  view  of  the  conflict  of  medical  evidence  on 
the  question  as  to  whether  the  deceased  after  receiving  his 
injuries  could  have  retained  sufficient  consciousness  to  be 
able  to  make  a  statement,  it  was  unsafe  to  convict  the  accused 
persons  of  fabricating  false  evidence,  viz.,  the  dying  de- 
claration of  the  deceased  in  respect  of  the  alleged  fabrication 
of  which  the  accused  had  been  placed  on  their   trial. 

Meanwhile,  on  the  28th  July  191  \  two  separate  suits  were 
instituted  in  the  Court  of  the  District  Judije,  Shall  par,  one 
by  Kamal  Din,  son  of  Nizam  Din,  and  the  other  by  Ghulam 
Hussain,  son  of  Rahim  Bakhsh,  who  were  two  of  the  four 
persons  accused  of  the  murder  of  Dost  Muhammad,  against 
Mir  Abdullah  and  his  son,  Muzaffar  Khan,  and  Sher, 
Ilahi  Bakhsh,  Muhammad  Yar  and  Jahana,  who  had  given 
evidence  against  each  plaintiff  in  the  capital  case,  to  recover 
Rs.  5,250  as  damages  for  malicious  prosecution.  Both  the 
suits  were  tried  together,  and  by  agreement  of  the  parties 
most  of  the  evidence  adduced  in  the  capital  case  before  Mr. 
French  and  that  given  in  the  course  of  the  trial  nnder  section 
194,  Indian  Penal  Code,  was  treated  as  evidence  in  these 
suits.  The  D  strict  Judge  has  disposed  of  boih  the  suits  in 
one  judgment,  dated  the  31st  March  1913,  and  in  each  suit 
he  ha3  awarded  Rs.  100  by  way  of  damages  to  the  plaintiff 
with  half  costs  incurred  by  him. 

From  the  decree  of  the  District  Judge  in  each  suit 
cross-appeals  have  been  preferred  by  the  parties  to  this  Court. 
First  appeal  No.  959  of  ]  91 3  has  been  filed  by  Kamal  Din, 
plaintiff,  against  the  defendants,  and  cross-appeal  No  1400 
of  191-"-}  by  the  defendants  against  Kamal  Din.  Similarly,  first 
appeal  No.  960  of  19 i 3  has  been  filed  by  Ghulam  Hussain, 
plaintiff,  against  the  defendants  and  cross*appeal  No.  1401 
of  1913  by  the  defendants  against  Ghulam  Hussain.  All  the 
four  appeals  have  been  heard  together  and  will  be  disposed  of 
in  this  judgment. 

The  pleadings  of  the  parties  as  contained  in  the  plaint 
and  in  the  written  statement  filed  by  the  defendants  in  each 
suit  have  been  briefly  sum  narised  by  the  District  Jud^e  in 
his  judgment.  Upon  those  pleadings  the  following  issues  were 
drawn  in  each  suit  ;—* 
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(1)  Did  the  defendants  conspire  together  and  bring  a 
false  charge  of  murder  against  the  plaintiff  for  which  there 
was  no  reasonable  and  probable  cause  ? 

(2)  If  the  1st  issue  be  found  in  favour  of  the  plaintiff, 
what   amount  of  damages  is  he  entitled  to  ? 

In  connection  with  these  issues  the  District  Judge  has 
in  effect  recorded  the  following  findings: — 

(1)  In  all  prohability  Dost  Muhammad  did  not  regain 
consciousness  after  he  had  received  his  injuries  at  the  hands  of 
his  assailants. 

(2)  The  alle^d  dying  declaration  of  the  deceased  was 
most  probably  forced  ;  and  in  view  of  the  bitter  enmity  that 
had  existed  for  a  long  time  between  the  parties,  it  must 
be  held  that  the  defendants  liid  a  plot  to  involve  the  plaintiffs 
in  a  false  case  and  false  evidence  was  adduced  in  support 
of  the  prosecution  as  to  the  alleged  participation  of  the  plaintiffs 
in  Dost  Muhammad's  murder. 

(3)  Although  iu  view  of  the  above  findings,  the  plaintiffs 
were  entitled  to  compensation  for  malicious  prosecution,  con- 
sidering that  a  long-standing  family  feud  had  existed  between 
the  parties  and  that  defendants  Nos.  1  and  2  had  been 
more  sinned  against  than  sinning,  the  plaintiffs  were  not 
entitled  to  more  than  nominal  damages. 

(4)  The  plaintiffs  had  failed  to  prove  the  actual  expenditure 
incurred  by  them  in  defending  the  criminal  case  brought 
Against  th  m,  viz.,  the  capital  case  that  terminated  in  the  order 
of  discharge  dated  the  28th  August  1909  that  was  recorded  by 
Mr.  French,  and  in  condurtiux  the  prosecution  under  section 
194,  Indian  Penal  Code,  which  resulted  in  the  acquittal  of  the 
defendants  by  order  of  the  Sessions  Judge  dated  10th  April 
19 1 2.  In  the  absence  of  definite  evideuce  on  this  point,  the 
District  Judge  assessed  compensation  at  Rs.  100  in  each 
suit. 

Mr.  Muhammad  Shafi,  who  has  appeared  for  the  plaintiff- 
appellant  in  appeals  Nos.  959  and  960,  Ins  argued  :  — 

(1)  that  in  view  of  the  finding  of  the  District  Judge  on 
the  first  issue  to  the  effect  that  the  defendants  had  conspired 
and  brought  a  false  charge  of  murder  against  the  plaintiffs 
without  reasonable  and  probable  cause,  the  learned  Judge  should 
have  granted  heavy  damages  to  the  plaintiff <  ;  and 

(2)  that  the  District  Judge  had  acted  improperly  in  not 
allowing  his  clients  a  fair  opportunity  of  adducing  their  evi- 
dence on  the  question  of  the   expenditure  actually   incurred   by 
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them  in  defending  the  criminal  case  brought  against  them  by 
the  defendants ;  and  that  if  such  opportunity  had  been  given 
the  plaintiffs  would  have  beeu  able  to  show  that  they  were 
each  entitled  to  recover  from  the  defendants  by  way  of  com- 
pensation at  least  the  sum  of  Rs.  5,250. 

On  the  other  hand,  Mr.  Nand  Lai,  counsel  for  the  appel- 
lants in  cross-appeals  Nos.  1400  and  1401,  has  urged  : — 

(1)  that  the  evidence  adduced  by  the  plaintiffs  in  these 
suits  is  insufficient  to  prove  that  his  clients  had  conspired  and 
brought  a  false  charge  of  murder  against  the  plaintiffs  on  the 
1st  August  1909  without  reasonable  and  probable  cause,  and 
that  no  action  for  damages  can  be  brought  against  the  defen- 
dants for  giving  false  evidence  in  the  capital  case  in  pursuance 
of  the  alleged  conspiracy,  the  only  remedy  agaiust  them  being 
a  prosecution  for  perjury  ; 

(2)  that  as  the  plaintiffs  had  been  prosecuted  for  the 
offence  of  murder  by  the  Crown,  and  not  by  defendants  Nos.  1 
and  2,  the  latter  were  not  liable  to  be  sued  for  damages  for 
malicious  prosecution  ;  and 

(3)  that  the  plaintiffs  had  adduced  no  evidence 
to  show  that  each  of  them  had  expended  anything  like 
Rs.  5,250  in  defending  the  criminal  case  in  which  they  were 
concerned,  and  that  they  were  not  entitled  to  a  further  oppor- 
tunity of  adducing  evidence  on  this  point. 

In  support  of  his  position  Mr.  Nand  Lai  has  relied  on  I.  L. 
R.  2hBom.  230  (1),  26  Mad.  362  (2),  29  All.  44  (3),  and  36 
Mad.  '67b  (4).  On  the  other  hand,  Mr.  Muhammad  Shan  has 
placed  his  reliance  on  I.  L.  R  30  All.  525  (P.  G.)  (5),  2  Indian 
Gases,  page  424  (6),  and  I  P.  R.  19 15  (7). 

In  the  view  that  we  are  disposed  to  take  of  the  case,  it  is 
unnecessary  for  us  to  go  into  the  question  whether  or  not  a 
reasonable  opportunity  was  allowed  by  the  District  Judjze  to 
the  plaintiffs  to  adduce  evidence  regarding  tfce  expenditure 
actually  incurred  by  them  in  defending  the  criminal  case  above 
referred  to.  In  our  opinion  the  circumstances  disclosed  on  the 
record  are  such  that  it  is  exceedingly  difficult  to  say  that  de- 
fendants Nos.  I  and  2  supported  a  charge  of  murder  against 
the  present  plaintiffs  without  reasonable  and    probable    cause  ; 

(1)  (1900)  I.  L.  R.  25  Bom.  230  (Templeton  v.  Laurie). 

(2)  (1902)  /  L.  R.  2(5  Had.  362    Karasinga  Row  v.  Muthaya  Pillai). 

(3)  (19u6.  I  L.  R.  29  All.  44  (Halkhaddar  Punde  v.  Basdeo). 

(4;  (1911)  I.  L.  R.  36  Mad.  375  (Vydinadier  v.  Krishna swami  Iyer). 

(5)  (1908)  I.  L.  R.  30  All.  525  (/'.  C.)  (Gaya  Prasad  v.  Bhagat  Singh)> 

(6)  (1909,  2  Indian  Cases  424  (Bandi  v.  Rama  Din). 

(7)  1  P.  R.  1915  KGodha  Ram  v.  Devi  Das). 
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and  so  far  as  the  remaining  defendants  Nos.  3  to  6  are  con- 
cerned, the  alleged  fact  that  they  give  false  evidence  against 
the  plaintiffs  iu  the  capi'al  case  does  not  render  them  liable  to 
a  suit  for  damages  such  as  the  present  one.  The  record  shows 
that  in  1875  Mir  Abdullah,  defeudant  No.  1*8  father  Muham- 
mad Nur,  was  murdered.  Mohkaru  Din,  full  brother  of  Nizam 
Din,  and  six  other  porsons  were  tried,  for  the  murder,  with  the 
result  that  Mohkam  Din  was  sentenced  to  death  and  the  rest 
of  the  accused  to  transportation  for  life  each.  Mir  Abdullah 
still  bears  on  his  head  and  nose  the  marks  of  hat  diet  blows 
which  were  inflicted  on  him  when  his  father  was  put  to  death. 
Mir  Abdullah  was  murderously  assaulted  in  1835,  and  the 
bitter  feud  between  the  two  branches  of  the  family  has  been 
kept  alive  up  to  the  present  time.  In  1907  Mr.  Brewster, 
Magistrate,  first  class,  Shahpur,  ordered  Nizam  Din  and  his 
son  to  execute  bonds  in  sums  of  Rs  1,500  and  5  )0  respectively 
with  sureties  to  keep  the  peace  for  one  year  ;  and  the  Magis- 
trate's order,  dated  the  9th  October  1907,  (printed  at  pages  3 
and  -A  of  the  paper-book)  throws  considerable  light  on  the 
strained  relations  then  existing  between  the  parties.  In  these 
circumstances,  it  was  perfectly  natural  that  when  in  August 
1909  Dost  Muhammad  was  murdered  in  his  own  village  sus- 
picion should  have  fallen  on  his  father's  enemies  in  his  own 
family,  and  it  is  as  likely  as  not  that  that  suspicion  was  strength- 
ened by  certain  concomitant  circumstances,  which  may  not  be 
capable  of  strict  proof  in  a  Court  of  law  but  which  in  villages 
■where  a  longstanding  feud  divides  the  small  community  of 
proprietors  into  rival  factions  determine  the  course  of  events 
in  a  very  marked  degree.  The  most  important  factor  which, 
from  its  nature,  is  calculated  to  affect  judicial  opinion  in  a  case 
like  the  present  is  the  question  whether  after  the  receipt  of 
his  injuries  Dost  Muhammad  had  retained,  or  after  a  while  had 
regained,  sufficient  consciousness  to  be  able  to  make  a  state- 
ment giving  tha  names  of  the  persons  who  had  attacked  him. 
The  dying  declaration  attributed  to  Dost  Muhammad  is  printed 
at  page  4-  of  the  paper-book  (marked  as  Exhibit  P.- 10)  ;  it  is 
very  brief  indeed  giving  as  it  does  only  the  names  of  the  four 
persons,  the  present  plaintiffs  and  Nizam  Din  and  Azam,  who 
were  alleged  to  have  attacked  Dost  Muhammad  ;  and  it  is  by 
no  means  an  easy  question  to  decide  whether  the  wounded 
man  could  or  could  not  have  named  his  assailants.  The  medical 
evidence  on  the  point  is  conflicting.  On  the  one  hand,  Assis- 
tant Surgeon  Firoz  Din,  who  conducted  the  post  mortem  exami* 
nation  was  of  opinion  that  the  deceased  could  not  have  re- 
mained conscious  and   could   not    possibly    have   spoken   after 


April,  1917.  ]  CIVIL  JUDGMENTS -No.  32.  H9 

receiving  his  injuries  (poges  51  and  .V2)  ;  and  he  has  been 
supported  in  that  opinion  by  Dr.  O.M.  L.  Smith,  Civil  Surgeon, 
Shahpur  (p*ge  68),  Di\  H  Smith,  Civil  Surgeon,  Amritsar 
(page  60)  nnd  Dr.  D.  H.  P.  Cowin,  Civil  Surgeon,  Shahpur 
(paee  11).  On  the  other  hand,  we  have  the  opinions  of  Dr. 
H.  Hendlev,  Civil  Surgeon,  Simla  (page  69)  and  Dr.  W.  "W. 
Jendwine,  Civil  Surgeon,  Rawalpindi  (pages  70  and  71),  who 
state  in  clear  terms  that  the  deceased  could  have  lived  and 
spoken  after  receiving  the  injuries  mentioned  in  the  pnsf  mortem 
report  of  Assistant  S'irgeon  Firoz  Din.  In  view  of  this  conflict 
of  medical  evidence,  it  is  impossible  to  say  with  any  approach 
to  reasonable  certainty  that  the  deceased  must  have  become 
unconscious  immediately  after  receiving  his  injuries  and  that 
he  could  not  have  regained  consciousness  thereafter  so  as  to 
be  able  to  spaak,  however  incoherently,  and  name  his  assail- 
ants. The  alleged  fabrication  of  the  dying  declaration  of  the 
deceased  is  not  therefore  proved  beyond  reasonable  doubt  ; 
and  the  plaintiffs'  claim  for  damages  in  each  suit  so  far  as  it  is 
based  upon  the  allegation  that  the  dying  declaration  in  question 
was  fabricated  must  fall  to  the  ground. 

There  is  no  doubt  that,  apart  from  the  question  of  the 
deceased  being  conscious  or  unconscious  after  the  receipt  of  his 
injuries,  the  evidence  given  by  the  defendants,  except  defen- 
dant No  1,  as  to  their  having  actually  seen  the  plaintiffs,  to- 
gether with  Nizam  Din  and  Azam,  attack  the  deceased  at 
midday  on  the  1st  of  August  190y  is  niostlv  false;  but  this 
does  not  help  the  plaintiffs  in  the  present  litigation  In  I.  L  R. 
25  Bom.  230  (1)  it  was  held  that  no  Civil  action  lies  against,  a 
witness  for  giving  false  evidence,  and  the  fact  that  the  evi- 
dence is  given  in  pursuance  of  a  conspiracy  to  obtain  the  con- 
viction of  the  accused  person  does  not  make  any  difference. 
The  only  remedy  agaiust  a  false  witness  is  a  prosecution  for 
perjury.  Tn  our  opinion  this  decision  of  the  Bombay  High 
Court  lays  down  a  wholesome  principle  of  law  which  must  be 
followed  in  the  present  case  ;  and  the  plaintiffs  are,  therefore, 
precluded  from  claiming  any  damages  from  defendants  Nos.  2 
to  6  for  their  having  given  false  evidence  against  the  plaintiffs 
in  the  capital  case.  So  far  as  defendant  No.  1  is  concerned  it 
was  held  by  this  Court,  as  we  have  stated  above,  fchnt  he  was 
not  liable  to  be  prosecuted  for  fabricating  false  evidence,  and 
the  order  of  Mr.  French  directing  his  prosecution  under  sec- 
tion 194,  Indian  Penal  Code,  was  therefore  quashed.  The 
order  of  the  Sessions  Judge,    dated    the  10th  of    April    1912,  in 


(I)  (1900j  I.  L.  R.  25  Bom.  230  (Templeton  v.  Laurie), 
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which  he  held  that  it  was  unsafe  to  convict  the  accused  per- 
sons before  him,  who  are  the  present  defendants,  under  section 
194,  Indian  Penal  Code,  on  the  strength  of  the  evidence  of  one 
set  of  medical  men  in  regard  to  a  point  on  which  another  set 
of  medical  men  entertained  the  opposite  opinion  seems  to  us  a 
sound  one.  Apart  from  all  this,  our  view  is  that,  considering 
the  circumstances  under  which  Dost  Muhammad  met  with  a 
violent  dea'h  and  having  regard  to  the  long-standing  family 
feud  between  the  parties  to  which  reference  has  been  made 
above,  it  cannot  be  said  affirmatively  that  there  was  absence  of 
reasonable  and  probable  cause  on  the  part  of  defendants  Nop.  1 
and  1  for  charging  the  plaintiffs  with  the  murder  of  Dost  Mu- 
hammad ;  and  this  view  receives  some  support  from  the  signi- 
ficant fact  that  Nizam  Din,  father  of  Kamal  Din  plaintiff,  and 
Azam,  who  is  brother-in-law  of  Nizam  Din,  have  not  joined  with 
the  present  plaintiffs  in  bringing  a  suit  for  damages  against  the 
defendants.  Both  Nizam  Din  and  Azam  are  elderly  members 
of  the  family,  and  the  position  held  by  Nizam  Din  as  a  PiV  is 
certainly  higher  than  that  of  his  son  Kamal  Din  so  that  the 
injury  to  his  reputation  and  feeling  caused  by  the  criminal 
proceedings  taken  against  him  by  defendants  Nos.  1  and  '2  was 
certainly  more  serious  than  the  wrong  done  to  Kamal  Din. 
The  circumstance  that  neither  Nizam  Din  nor  Azam  has 
brought  a  suit  for  compensation  against  the  defendants  shows 
at  least  that  they  were  conscious  of  a  certain  weakness  in  their 
position  if  they  were  to  bring  an  action  for  toit  against  the 
defendants,  and  obviously  this  attitude  on  their  part  must,  to 
some  exteut,  affect  the  question  of  the  bona  fides  of  the  present 
claim  made  by  tl<e  two  younger  members  of  the  family. 

For  the  foregoing  reasons  we  dismiss  appeals  Nos.  959 
and  960,  and  accepting  appeals  Nos.  1400  and  1401  dismiss 
both  the  suits.  In  the  peculiar  circumstances  of  the  case 
we  leave  the  parties  to  pay  their  own  costs  throughout. 

Defendants'  appeals  accepted. 


No.  33. 
Before  Eon.  Sir  Donald  Johnstone,  Kt.,  Chief  Judge, 

and  Eon.  Mr.  Justice  Leslie  Jones. 
KHWAJA.MAHMUD— (DKFBNDANT)— APPELLANT, 

Versus 

KBWAJA  MUHAMMAD  HAMID— (Plaintiff)— 

RESPONDENT. 

Civil  Appeal  No.  452  of  1913. 

Muhammadan  Law  —  wakf- proof  of  dedication— not  revocable — partition 

evidenced    by  oral    testimony  plus   two  lists — registration— appointment  of 

Bajjada-nashin— primogeniture. 
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Held,  that  v  hile  no  particular  formality  or  ceremony  is  necessary  to 
make  a  dedication  as  icakf  complete— a  mere  declaration  in  words  beiog  suffi- 
cient—there  must  be  clear  proof  that  such  declaration  has  really  been 
made  and  this  should  not  be  hastily  presumed  from  casual  remarks  let  fall  in 
conversation  unsupported  by  acts  and  conduct. 

Held  also,  that  property  attached  to  a  khankah,  if  not  wakf,  may  tc  sub- 
ject to  the  ordinary  laws  of  succession. 

And  further,  that  a  wakf  once  created  is  irrevocable. 

67  P.  R.  1868  (1),  100  P.  R.  1868  (.2)  (and  Macnaghtens  precedents, 
chapter  IX,  case  VI,  therein  cited),  106  P.  R.  1892  i3),  2  Indian  Cases  871 : 
11  Bom.  L.  R.  409  (4),  9  Indian  Cases  650  (Cat.)  (5),  25  \V.  R  147  (6),  I.  L.  R. 
2  CaLUl  (P.  C.)  (7),  8  IndianCases  578  (579,  533,  539;  (All).  (8j,  /.  L.  R. 
15  All.  321  (9)  and  15  IndianCases  42  (All.)  (,10),  referred  to,  also  Rattigan's 
Customary  Law,  8th  edition,  para.  95. 

I.  L  R.  20  Cal.  810  (11),  2  Moo.  I.  A.  390  (.12),  J.  L.  R.  19  Cal.  203  (13), 
J.  L.  R.  27  Cal.  671  (14;,  /.  L.  R.  2  Had.  197  (15j  and  31  P.  W.  R.  1916 
(16),  distinguished,  also  remarks  on  pp.  391 — 395  and  405  of  Ameer  All's 
Muhammadcn  Law. 

Held  also,  that  the  plaintiff  in  the  present  case  had  failed  to  prove  that 
the  properties  in  dispute  were  wakf  and  that  the  fact  that,  the  family  of  the 
plaintiff  in  order  to  attract  crowds  of  Murids  had  built  and  maintained  many 
comfortable  houses  and  sara is  and  kept  good  kitchens  for  the  entertainment 
of  pilgrims  did  not  make  these  houses  and  sarais  and  tauks  wakf,  all  this 
being  quite  compatible  with  absence  of  dedication  to  God. 

8  Indian  Cases  578  (589)  (AIL)  (8),  referred  to. 

Held  also,  that  a  partition  evidenced  by  oral  testimony  plus  two  lists 
which  in  no  way  amount  to  a  partition  deed  does  not  need  registration. 

48  P.  R.  1905  (17),  /.  L.  ti  33  Cal.  410  (18),  referred  to. 

Held  further,  that  a  Muhammadan  tomb  cannot  of  itself  be  said  to  be  a 
religious  institution  or  wakf. 

8  Indian  Cases  578  v8,,  per  Karamat  Hussain,  J.,  referred  to. 

(1)  67  P.  R.  1868  (Hossein  Shah  v.  Zalwor  Shah,. 

(2)  100  P.  R.  1668  (Thakunr  Dass  v.  Mussammat  Uajee  Degam). 
(3;  1U6  P.  R.  18y2  uVur  Muhammad  v.  Ghulam  liabib). 

(4)  (1908)  2  Indian  Cases  874 :  11  Bom.  L.  R.   409  (ttaji  Bibi  v.   Aga 

Khan). 

(5)  (19 11,  9  Indian  Cases  650  (Tulsi  Dass  v.  Siddhi  Nath). 

(6;  (1876;   25    W.  R     447    (Mussammat  Shurjoonnissa  v.  Mussammat 
Koulsuom). 

(7)  (1876;   /.   L.   R.  2  Cal.   341    (P.  C.)  (Konwar  Doorginath  v.  Ram 

Chunder). 

(8)  1,1910*  6  Indian  Cases  578  (579,  583,589)  (Fakhr-ud-Din  v.  Kifayal- 

ul-lah). 

(9)  (1893.  I.  L.  R.   15  All.    321    {Muhammad   Aziz-ud-Din    v.   Legal 

Rtmembrancer). 
(10;  (.1912;  15  Indian  Cotes  42  (Ghulam  Hazrat  v.  Gulzari  Lai). 
(11.  (1893)  I.  L.  R.  2J  Cal.  810  (Mohiuddui  v.Suyiduddin). 
(12;  (181U,  2  Moo.  1.  A.  390  [Jeicun  Doss  v.  Shah  Kubeer-ood-ueen). 
(J3;  (1891,./.  L.  R.  19  C'ai.  203  (Piru/i  v.  46duu/  /vorim  . 
(14;  vlyOJ)    I.   L.  R.  27  Cal.    674   (Secretary  of  State  v.   Mohiuddin 

Ahmad). 

(15)  1 1880;  /.  L.  ft,  2  Mad.  197  (Fakurudin  Sahib  v.  Ictewi  Su/ii6). 

(16)  31  P.  W.  R  1916  {Har  Par  shad  v.  Snadii). 
(17>  48  P.  R.  1905  (Gongod  Gir  v.  6'lam  Gtr). 

(18)  (1905)/.  L.  R.  36  Cal.  410  (Gokul  Dass  v.   Eastern  Mortgage  and 
Agency  Coy.). 
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Held  lastly,  that  where  past  practice  seemed  to  show  a  rule  of  specific 
nomination  by  the  sajjada  nashin  of  his  successor  the  Court  would  not  be 
authorized  to  find  in  favour  of  any  rule  of  primogeniture  solely  from  the 
circumstance  that  the  persons  appointed  were  usually  the  eldest  sons. 

8  Mad.  77.  C.  R.  G3  (1),  referred  to. 

First  appeal  from  the  decree  of  H.  F.  Forbes,  Esquire,  District 
Judge,  Multan,  dated  the  4th  February  1913. 

Muhammad  Shafi,  Sheo  Narain,    Kirkpatrick,  N.  C.  Mehra 
and  Hukani  Chaud,  for  Appellant. 

Badri  Das  and  Ghulam  Basal,  for  Respondent. 

The  judgment  of  the  Court  was  delivered  by  — 

2nd  Jan.  1917.  Sir    Donald    Johnstone,  C.    J. — The   family   involved   in 

this  case  originally  came  from  mauza  Drug,  District  Loralai, 
and  has  settled  at  Taunsa,  District  Deia  Ghazi  Khan.  We 
are  told  by  Mr.  Shan  that  the  school  or  spiritual  clan  of  Su6s 
to  which  they  belong,  the  Chishtis,  is  one  of  three  schools 
spiritually  descended  from  Hazrat  Ali,  while  the  fourth  Sufi 
School  is  descended  from  Abu  Bakr.  The  first  Chishti  to 
arrive  in  India  was  Khwaja  Muin-ud-Din,  and  some  17  genera- 
tions (spiritual)  below  him  came  Khwaja  Nur  Muhammad  of 
Mahar  (in  Bahawalpur),  whose  disciple  was  the  holy  man 
Khwaja  Suleman,  the  first  to  come  and  settle  in  Taunsa.  Two 
sons  predeceased  him,  and  on  his  death  an  even  greater  saint 
Khwaja  Allah  Baklish  succeeded  him,  along  with  a  younger 
brother  Khwaja  Kliair  Muhammad  Khwaja  Suleman  was 
poor  *    and    left   a     few    hacha    buildings    but    Khwaja    Allah 

Bakhsh  amassed,  it  is  said    and   admit- 
*  Pait  VII  of  paper-book.  .  ,  .  .  . 

page  7,  bottom  ;  Part  VI  ted>  great  wealth,  attracting  large 
page  22,  line  22  and  other  crowfa  of  followers  or  Murids,  building 
passages.  . 

pakkn  houses    for   the   family    and    for 

guests  and  pilgrims  as  well  as  for  schools  forrel  gious  teaching. 
Heintuin  died  on  13th  Sentember  1901,  leaving  two  sons, 
Hafiz  Muhammad  Musa  and  defendant  ),  Mian  Mahmud.  The 
saintly  reputation  of  the  family  still  endured,  and  crowds 
continued  to  come  to  the  UTS  of  Khwaja  Suleman,  a  handsome 
tomb  or  rauza  to  whom  had  been  put  up  by  the  Nawab  of 
Hahawalpur  ;  and  these  crowds  made  offerings  of  substantial 
amounts,  and  were  entertained  and  derived  spiritual  benefit. 
The  relations  between,  and  the  rolafi\e  positions  of  Allah 
Bakhsh's  two  sons  are  in  dispute,  plaintiff's  case  being  that 
his  father  M^a  was  snjjada  ruuhin,  that  the  whole  place, 
including  all  the  property  in  suit,  was  a  religious  institution 
and  wakf,  entirely  under  the  dominion    of   Musa,    while   defen- 

(lj  (1875;  8  Mad.  U.  C.  U.  03  {Ruhumtidla  v.  Mahommed  Akbar). 
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dant  1,  his  uncle,  urges  that,  there    never   was,   at   least   apart 
from  the  actual  mosque,  any  religious   institution    properly    so- 
called,  that  it  is  a  misnomer   to  call  Musa    sajjuda    no  skin,    that 
nothing  was  ivahf  but  the  mosque,    and    that   all    the   property 
in  suit    was    ordinary    family    property,    heritable,    under    the 
ordinary    rules  of  Muhammadan    Law.    by    himself    and    Musa 
jointly.     Disputes    having   arisen    between    the    two   brothers, 
the  matter  was  referred  for  decision  under  the  Frontier  Crimes 
Regulation  to  a  Jirgah  of  the  Thumandars,  with  the    consent  of 
the  parties,  and  those  gentlemen  gave  a  decision  in    writing    on 
30th  January  1903,  but  this  was    not    converted    into   a   decree 
of  Court,  and  it  became  necessary   to   refer   the    quarrel    again 
to  one  Najm-nd-Din,  who  gave  an  award    on    17th    June    1904. 
In  an  early  statement  to  Najm-ud-Din,  page  1.  part    VI,    Musa 
said  the  award  of  the  Tumandars  was    to    be    acted    upon,    and 
also  a  private  partition  effected  by  himself  and  his  brother   was 
to  be  given  effect  to  ;  and  he  added  that  all  the  houses     belong- 
ing to  the  pair  had  been  partitioned.      Ever  since    1 9'_>3    posses- 
sion has  admittedly  been  as  laid  dowx\  in  this  award— see  plaint. 
Najm-ud-Din's  award  was    a  long  and  elaborate  document, 
but  apparently  even  it  did  not  finally    dispose    of    the    disputes 
in  the  family,  for  reference  w;is  made  orally  to  one  Ahmad  Yar 
Khan,     Khnkwani     of    Muitan,     mentioned    in    ^ajm-ud-Diu's 
award  as  an  individual  with  whom    some  of  the    family    money 
had  been    deposited.     This    gentleman    says    he    gave    an    oral 
award  as  to    lights  in  property,    and    defendant    1    relies    upon 
this  ;  but  plaintiff  asserts  that  nothing  was    referred  to  Ahmad 
Tar  Khan    except    a    negotiation    about    reciprocal    marriages, 
with  which  we  are  not  concerned  in  this    case.     This  difference 
as  to  what  Ahmad  Yar  Khan  was  called  upon  to  do    and   did  is 
of  some   importance  in  connection  with  the    next    stage    of    the 
case.     An  ex  parte  decree  on  the  basis  of    Najm-ud-Din's  award 
having  been    passed    on    23rd    May    1905    at   the    instance    of 
present   defendant    I    against    Musa — Part    VI,    page    55 — the 
latter    applied  to  have  it  >et  aside      To    this    defendant    1    on 
5th  April  1^06  retorred— page    51    bottom — that  "as    regards 
''  this  application,  &c,  the  parties  have  appointed  Khan  Ahmad 
'•  Yar  Khtn,  Khakwani,  Hais  of    Alultau.  as  arbitrator.     Hence 
"  ths  application  canuot  lie."     The  application  to  set  a-ide  the 
ex  parte  decree  was,  however,  allowed  on  3Uth    July    1906,   and 
on  20tb  November    of   the   same   year   the    application    to    file 
the  award  under  section  525,    old    Civil   Procedure    Code,    was 

.  „      „T_T  _  dismissed-*        Appeal     to     the     Chief 

*  Part  VII,  page  7  rtr 

t  Part  I,  page  144.  Court— Civil  Appeal    161  of  1907  — was 

dismissed,t   the   Judges,   however,   ex- 
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pressly  sayi>  g  that,  though  the  award  was  imperfect  and  so, 
as  being  an  award  on  a  private  reference,  could  not  be  returned 
for  completion,  yet  it  could  not  be  said  it  was  an  invalid 
award. 

Meantime,  Mu«a  having  died,  a  dispute  arose  as  to  who 
should  be  recogn  zed  as  his  p'incipal  heir  and  head  of  the 
family.  The  Deputy  Commissioner  intervened,  and  on  14th 
February  1906  plaintiff  and  defendant  I  entered  into  a  mutual 
and  reciprocal  agreement,  Exhibit  I) — Gl  — Part  VI,  page  53 — 
quoted  in  full  below  : — 

"  I,  Mian  Hamid,  very  willingly  consent  to  Mian  M  ah  mud 

*Faisalayat-decKi<m&  or     "  sittin£  opposite  to  me  and  shall    have 
decrees.  "  no    objection    thereto,  but    he    should 

"  not  sit  on  my  mussallah.  On  every  occasion  I  shall 
"  consider  him,  who  is  my  uncle,  as  deserving  respect 
■"  from  me.  1  shall  be  going  to  my  uncle  once  a  day.  1  shall 
"  act  upon  and  abide  by  the  Settlement*  made  by  Ahmad  Yar 
"  Khan  with  my  deceased  father." 

"  (Sd).     FAKIR  HAMID, 

Sajjada  Nashin  of  Tatinsa. 

(in  his  own  hand  in  Persian  Characters)." 

"  I  would  very  willingly  take  part  in  the  Dastarbandi  and 
"  installation  on  gaddi  of  Mian  Hamid  and  shall  perform  the 
"  ceremony  with  my  own  hands.  I  shall  ever  be  loving  my 
"  dear  nephew,  Mian  Hamid." 

(sd).     FAKIR  MAHMUD. 
(in  his  own  hand  in  Persian  Characters)." 

From  this  document  and  other  evidence  plaintiff  wishes 
us  to  dr.iw  the  inference  that  he  and  he  alone  was  recognized 
as  S'tjjada  nashin,  that  all  the  property  in  suit  is  wakf,  that 
defendant  I,  having  joined  in  the  dastarbandi,  canuot  now 
deny  this,  and  that  plaintiff  on  his  side  only  undertook — 

(a)  to  let  defendant  I  sit  under  the  sacred  arch  opposite 
to  him,  but  n>-t  on  his  mussalluh  or  mat  (used  by 
Khwaja  Allah  Bakhsh)  ; 

(6)   to  treat  defendant  1  with  respect  and  deference  ; 
(c)  to  carry  out  Ahmad   STar  Khan's     decision    regarding 
marriages,    which    plaintiff   says    was    all    lie    had 
power  to  decide  or  did  decide. 
Defendant  1,  on  the  other  hand,  objects    that   the    dastar- 
bandi he    agreed  to  join  in  was  a  merely    formal    ceremony    by 
way  of  recognition  of  plaintiff  as    head  of  the    family,    plaintiff 
being  the  representative  of  the  senior    line   of  the  descendants 
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of  Khwaja  Suleman  ;  that  even  this  compliment  to  plaintiff 
was  more  or  less  extorted  from  him  by  the  pressure  of  the 
Deputy  Commissioner;  that  Exhibit  D  61  shews  that  he 
(defendant  1)  insisted  upon  his  practical  equality  (at  least) 
with  plaintiff,  and  also  includes  an  acceptance  by  plaintiff  of 
the  decisions  (the  word  is  the  plural  fnisalajal)  "f  Ahmad  Yar 
Khan.  It  is  noteworthy,  however,  that  this  undertaking  to 
accept  the  settlement  by  that  gentleman  precedes  by  two 
months  defendant  l's  statement  of  5th  April  lyi'6  aforesaid, 
in  which  defendant  I  talks  of  a  reference  of  the  disputes  to 
Ahmad  Yar  Khan.  Plaintiff  wishes  us  to  draw  from  this 
circumstance  the  inference  that  what  he  consented  in  D  61 
to  accept  could  not  have  been  decisions  as  to  property,  if  any, 
arrived  at  by  Ahmad  Yar  Khan.  To  clear  the  ground  we 
may  say  at  once  that  we  think  this  contention  incorrect.  On 
5th  April  19,»6  defendant  I  did  not  say  Ahmad  Yar  Khan  had 
not  yet  given  an  awa-d,  nor  did  plaintiff  in  D  61  record  that 
the  "  decisions  "  of  Ahmad  Yar  Khan  had  all  been  actually 
given.  It  is  important  also  to  note  what  such  a  witness  as 
the  great  Diwan  of  Pakpattan,  page  72,  Part  IV,  thinks  of 
the  validity  of  an  installation  as  spiritual  head  by  a  Deputy 
Commissioner. 

On  22nd  July  1911  plaintiff  filed  the  present  suit.  The 
above  brief,  and  in  some  aspects  imperfect,  account  of  the 
history  of  the  case  shews  fairly  well  the  positions  taken  up  by 
the  parties.     The  substance  of  the  plaint  is  this  :  — 

There  is  a  gaddi  owning  all  the  property  in  suit,  including 
buildings  and  offerings.  Plaintiff  is  sajjada  nashin,  ar.  1  as 
such  is  entitled  (*>  to  hold  the  entire  property,  though  members 
of  the  family,  such  as  defendant  I  and  pla'ntiff's  brothers, 
defendants  2  and  3,  have  a  right  of  residence  in  certain  houses 
occupied  by  them;  (ii)  to  perform  all  religious  ceremonies 
connected  with  the  gaddi.  Defendant  1,  holding  certain  of 
the  properties  in  dispute,  denies  plaintiff's  rights  and  owner- 
ship by  the  gaddi,  aud  therefore  should  be  ejected  from  those 
properties.     Defendant  1  also — 

(a)  intends  to  build  an  ibadat  khana  in  addition  to  the 
one  belonging  to  plaintiff  and  the  gaddi  ; 

(b)  actually  performs  the  hhatam  Khwajgan  ceremony  as 
if  he  was  a  sajjada  nashin ; 

(c)  leads  in  prayers  said  in  astana  and  mosque  ; 

(d)  has  taken  possession  of  two  small  sarais  and  prevents 
visitors  from  using  them ; 
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(?)  contrary  to  the  wishes  of  plaintiff,  interferes  in  the 
management  of  the  outer  astana,  schools  and  rooms  for 
Darweshes  ; 

(j)  enters  the  mausoleum  (rauza)  without  plaintiff's  con- 
sent, with  his  followers,  and  so  affronts  plaintiff  ; 

(g)  interferes  in  management  of  servants  of  the  shrine  ; 

(h)   usurps    offerings  meant  for  the   shrine. 

A  perpetual  injunction  should  be  issued  against  defendant 
1  prohibiting  him  from  doing  any  of  these  things  ;  and  a  decree 
should  be  given  to  plaintiff  declaring  that  defendants  1  to  3 
have  merely  a  right  of  residence  and  no  proprietary  right  in 
the  houses  they  occupy,  and  awarding  to  plaintiff  possession  of 
certain  properties  and  Rs.  5,  OJ  cash,  defendant  1  having 
wrongfully  made  off  with  offerings  to  that  amount. 

Defendants  having  duly  put  in  pleas,  fifteen  issues  were 
framed  by  the  lower  Court ;  and,  finally,  both  parties  having 
produced  voluminous ,  evidence,  both  oral  and  documentary, 
that  Court  passed  a  decree  largely  in  favour  of  plaintiff,  but 
in  some  minor  respects  against  him.  It  held  that  there  is  at 
Taunsa  a  great  religious  institution  under  a  snjjada  nashin ; 
that  plaintiff  is  the  sole  sajjada  nashin  and  as  such  is  entitled 
to  all  shrine  property  ;  that  the  private  partition  (alluded  to 
above  in  connection  with  Najm-ud-Diu's  award)  was  of  landed 
property  rot  connected  with  the  present  suit  and  was  not 
accepted  by  either  party  ;  that  the  Tumandars'  decision,  never 
having  become  a  decree  under  sections  8  and  9,  Frontier  Crimes 
Regulation,  has  no  force,  and  besides,  as  defendant  I  admits, 
was  never  acted  upon  and  so  became  inoperative;  that,  inas- 
much as  Najm-ud -Din's  award  was  a°ted  upon,  though  the 
Chief  Court  refused  to  pass  a  decree  upon  it — at  the  same  time 
refraining  from  decl  'ring  it  invalid—  and,  inasmuch  as  it  was 
more  than  three  years  old  at  time  of  suit  and  had  not  been  set 
aside,  plaintiff's  suit,  so  far  as  concerns  private  property  is 
time-barred  ;  that  Ahmad  Yar  Khan  intended  to  make  an 
award  but  never  made  one  ;  that  plaintiff  is  in  possession  of 
houses  I  and  2  (mosque  arrd  shrine  with  attached  houses  and 
astanas)  and  c>n  sue  for  a  declaration  regtrdiag  tliem;  that 
the  following  properties  (numbered  as  in  plaintiff's  list)  are 
wakf,  viz  ,  Nos.  1,2,  :!,  4,  5,  6,  8,  9,  l«>,  IS,  12,  13,  *»,  21,  25, 
28  3(',  31;  that  the  remaining  properties  are  private  ;  that 
defendant  1  is  not  entitled  to  build  a  new  ibadat  kkhana,  nor 
to  do  hhntam  Khwjgan,  nor  to  lead  prayers  in  the  mosque, 
nor  to  interfere  in  management  of  buildings,  business  or 
servante,  nor  to  take    offerings ;  that   defendant    1    wrongfully 
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has  carried  off  Rs.  2,931-12  S  of  offerings  ;  that  the  questions 
involved  in  (b),  (c),  (e\  (/)  arid  th) — see  our  abstract  of  the 
plaint  above — are  cognizable  by  a  Civil  Court ;  that  plaintiff 
is  not  estopped  by  the  partition  or  by  his  own  or  Musa's 
conduct  from  suing;  that  the  claim  for  declaration  and  injunc- 
tion is  not  time-barred  ;  the  period,  the  property  being  not 
private  property,  being  "admittedly"  12  years.  [We  may 
note  here  that  we  can  find  on  the  record  no  such  admission, 
and  Mr.  Shafi,  on  behalf  of  defendant  1  stoutly  denies  that 
the  period  allowed  by  law  is  12  years  or  anything  more  than 
6.] 

The  learned  District  Judge  having  drawn#  up  a  decree  on 
the  above  findings,  defendant  I  has  filed  one  appeal  and  defen- 
dants 2  and  3  another,  while  plaintiff  has  pub  in  cross-objections 
regarding  points  found  agaiust  him.  We  have  heard  these 
appeals  argued  at  great  length  and  with  much  ability  by  Mr. 
Muhammad  Shafi,  for  defendant  1,  and  Mr.  Budri  Das,  for 
plaintiff,  with  a  few  supplementary  remarks  by  Mr.  Shah 
Nawaz  on  behalf  of  defendants  2  and  3. 

The  main    points    for   decision   are — Is   there    a   religious 
institution  in  the  proper  sense  of  the  term  ?     If  so,    is   plaintiff 
its   sajjada    nashin  ?     Is    all  or   any    of    the    property    in    suit 
wakf?     To  win  his  case  plaintiff  must  prove    all    these    things. 
In  addition  questions  have  been  argued  before  us  as  to  estoppel 
by  conduct,  the  existence  of  arbitrations  and  awards  calculated 
to  bar  this  suit,  limitation  as  regards  the  prayers   for   declara- 
tion and  injunction,  and  the  extent  to  which  a  Civil  Court   can 
properly  interfere  in  the    matters    mooted    in    paragraph    5    of 
the     plaint — (b),    (c),    (e),    (/)   and     (h)    in   our   abstract   of 
the  plait t    above.     It  is  clear   that,   if   none   of   the   property 
involved  in  the  suit  is  wakf,  then  (a),  (d),  (e)    and  (h)  go   out, 
and  no  declaration  or  injunction  regarding  them    can  be  given  ; 
and  as  to  (g)  no  argument  has   been  addiessed    to   us,    wakf  or 
no  wakf,  (6),  (c)  and  (/)  seem  to    depend   on    the   questions   of 
existence   of  a  religious   institution    and   plaintiff's   being   sole 
sajjada   nashin   of  it  and  must  be  decided    on   this    basis   apart 
from  the  matter  of  wakf.     Our  findings,  the  reasons    for   which 
will  presently  be  seen,  are  that  there  is  apart  from   the   actual 
mosque  no  religious  institution   properly    so-called ;  that  plain- 
tiff is  no  sajjada  nashin  and  has  only  in  a  very  qualified  degree 
shewn  himself  entitled  to  precedence    as    head  of  this    saintly 
family ;  that  none  of  the  property   in    suit   is    wakf   but    is    all 
ordinary  family  property  ;  that  plaintiff  has  no  further  interest 
in  it  than  the  ordinary  rules  of  inheritance  give  him  ;  that    we 
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are  not  satisfied  that,  as  to  (6),  plaintiff  has  shewn  an  exclusive 
right  to  perform  the  khatim  Khwajgan  ;  that  equally  plaintiff 
has  not — see  (/)  -shewn  that  he  has  an  exclusive  right  of  in- 
dependent entrance  into  the  rauza,  defendaut  1  to  come  in 
on  the  footing  of  a  murid,  that  plaintiff  appeal's  to  be  at  least 
manager  or  mutwalli  of  the  mosque  and  so,  as  regards  (c),  as 
defendant  1  admits,  defendant  I  should  be  enjoined  not  to 
attempt  to  lead  prayers  in  presence  of  pi  tiutiff,  when  the 
latter  is  there  with  the  intention  of  leading  prayers-  It  follows 
that  we  dismiss  the  cross-objections  aud  accept  both  appeals, 
leaving  to  plaintiff  nothing  more  than  a  decree  as  to  (c)  afore- 
said. 

The  questions  whether  there  is  a  real  religious  institution 
and  whether  plaintiff  is  syj'ida  nashin  of  it  in  the  ordinary 
sense  are  so  closely  connected  that  they  fall  to  be  decided 
together.  It  also  appears  to  us  that  the  question  of  creation 
of  wakf  out  of  the  property  in  suit  is  inextricably  interwoven 
with  the  above  two  questions,  and  we  will  therefore  mention 
all  the  important  evidence  bearing  on  all  three  questions  and 
state  what  in  our  opinion  is  its  effect.  At  the  same  time  it 
may  be  remarked  that,  if  none  of  the  property  in  suit  is  wakf 
the  other  questions  are  in  themselves  somewhat  academic. 

The  first   point  is  what   evidence   is   required   to   prove  a 

property  to  be  wakf.     On  this  subject  no  less  than  11  authorities 

have   been     cited    by   Mr.    Shafi,     see 

100 ip  i/l8G8  (2)  margin.     We  will  first    take  up  rulings 

106  1'.  li.  lc92  (3;.  by  this    Court  itself,    along   with   the 

KaUi^an  article  95.  ,       .  .      ,  .        u      ■   , 

2  1.  C.  o74  (Bom.)  i*).  remarks   in   a   valuable     runjab     text 

9  1.  C.  050  vC'oi ,  (5).  book.     At  page  178  in  07    P,    B.    1868 

25  W.  li.  447  (Cal)$).        ..  ,  ,,  ,  ,,,  n 

/.  L.    li.    11    Cat.    341     Macnaghten,  Precedents  Uhapter  y,  case 

VL'?')S&iiiAn\tn\  °>  1S   quoted    as   shewing   that   among 
b  1.  L.  5/0  {ALL.)  (o). 

15  1.  C.  42  (ALL)  (9j.  Muhammadans  no  property   should   be 

I.  L.  R.  15  {AIL)  381  (10).  considered   wakf  unie8s     specially     so 

appropriated  by  the  donor;  aud  the  Judges  also  laid  it  down 
that  property  attached  to  a  khangah  (  =  khankah),  if  not  wakf 
may  be  subject  to  the   ordinary    laws  of   inheritance.     In    lUO 

(1)  07  /'.  li.  1806  (Hussein  Shah  v.  Zahoor  Shah  . 

(2;   100  P.  li  1808  (Tnakuor  Das  v.  Mussam    at  llajee  Began), 

(3;  100  1'.  /«.'.  1892  (Sur  Ma  a  umad  v  Uhulam  llauio). 

(4)  (1908;  'J,  Indian  Vases  67  4  llaji  biOiv.  Aya  Kiian). 

(5;  U'JlAj  y  Indian  Cases  650   (TulsiDass  V.  Siddla  Malli). 

(6)  <lb76;  25  W.  li.   447    (Mussammal   Shurjuunuissa    v.    Mussammat 

KouLsuom). 

(7)  (1870)   1.  L.   R.   2  Cal.  341   (/•*.   C.)  Kuonwar  Doorganath\.  Ham 

Chunacr). 
(8;  (1U1U;  8  India  Cases  578  (Fakhr-ud-Din  v.  Kifayat-ul-lah). 
i»J;  v1912j  15  Indian  Cases  42  (G'tulam  UazraL  v.  {JuUan  Lai). 
(10;  vlay«^  l'b   H.   15  All,  321    (Muhammad   AiU-ud-Uin  v.  Legal 

liememUrancer). 
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P.  B.  1868  (1)  the  same  learned  Judges,  page  251  middle,  again 
relied  on  Macnaghten's  case  6  aforesaid,  the  note  on  whioh 
runs  thus — 

"  An  erroneous  opinion  appears  to  be  entertained  that 
"  all  property  destined  to  religious  purposes  necessarily 
"  partakes  of  the  nature  of  an  endowment;  but  in  point  of 
M  fact  no  property  should  be  considered  as  such  unless  specially 
"  appropriated  by  the  owner  "  And  the  gist  of  the  ruling  as 
a  whole  is  that,  while  no  particular  formality  or  ceremony  is 
necessary  to  make  a  dedication  as  toakf  complete,  a  mere 
declaration  in  word*  being  sufficient,  there  must  be  clear  proof 
that  such  a  declaration  has  really  been  made,  and  this  should 
not  be  hastily  presumed  from  casual  remarks  let  fall  in  con- 
versation, unsupported  by  acts  and  conduct ;  also  that  a  wakf 
once  created  is  irrevocable. 

In  106  P.  B.  1892  (2)  it  was  held  that  a  mausoleum  to  a  saint 
(called  rauza  in  the  present  case)  cannot  be  toakf,  though  it 
may  be,;  a  religious  institution  of  a  sort,"  and  (in  effect)  that 
the  mere  fact  that  certain  land  was  owned  by  the  same  people 
as  owned  the  shrine  or  mausolum  does  not  prevent  that  land  from 
being  ordinary  heritable  property. 

Paragraph  95  of  Rattigan's  Digest  of  Customary  Law,  8th 
edition,  insists  upon  a  special  and  absolute  appropriation  as 
condition  precedent  to  creation  of  wakf,  and  quotes  several 
authorities.  In  this  Province,  therefore,  it  has  always  been 
taken  that  very  clear  proof  of  dedication  is  a  sine  qua  non. 

In  2  1.  G.  874  (=11  Bom.  L  B.  409)  (3)  it  was  laid  down 
that  offerings  by  followers  to  a  holy  man  are  for  his  personal 
use  and  benefit.  In  9  I.  C.  650  (4)  the  Calcutta  High  Court 
ruled  that  in  deciding  questions  of  debuttar  or  no  debuttar 
(  =  wakf)  the  most  important  point  is  the  manner  in  which  the 
property  has  been  held  and  enjoyed.  There  are  two  more  Calcutta 
cases  quoted  by  Mr  Shafi,  viz  t  25  W  B.  447  (1876)  (5)  and 
I.  L.  B.  2  Gal.  3il  (P  0.)  (6).  In  the  first  it  was  held  that 
payment  of  the  expenses  of  a  mosque  out  of  the  rents  of  certain 
land  was  not  in  itself  proof  of  an  endowment.  In  the  second 
the  Privy  Council  laid  it  down  that  the  clearest  evidence  of 
creation  of  debuttar  was  necessary,  and  that  the   mere    fact  that 

(1)  100  P.  R.  1868  (p.  251)  (Thakoor  Das  v.  Mu*sammat  Hajee  Began). 
'2)  106  P.  R.  1S92  (Sur  Muhammad  v.  Ghulam  Ha  bib). 

(3)  (1903)2  Indian  Cases  874- 11  Bom.  L.  R.  409  {Haji  Bibi  v.  Ago. 

Khan). 

(4)  (1911)  9  Indian  Cases  650  (Tulsi  Vas  v.  Siddhi  Nath). 

(5)  (1876)   25   W.  R.  447  (Mussammat    Shurjoonnissa  v.  Mussammat 

Koolsoum). 

(6)  (1876)   /.  L.  R.  2   Cal.  341  (P.  C)    {Kanvoar  Doorganath  v,  Ram 

Chunder), 
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certain   rents    had  been  used  for  a  longtime  for  an  idol  was  no 
proof  of  endowment. 

Mr.  Sliafi  also  referred  us  to  three  Allahabad  rulings,  viz., 
8  I.  C.  578  fat  pases  579,  583,  589)  (1),  /.  L  R  15  All.  321, 
(2)  and  15  /.  0  42  (:<)•  The  first  of  the^e  is  a  particularly 
valuable  ruling,  having  been  delivered  by  a  Muhammadan  Judge 
specially  well  versed  in  his  personal  law  and  containing  a 
learned  and  detailed  discussion  of  th ;  matter.  In  the  head- 
note  the  decision  is  summed  up  thus — 

"  An  oral   dedication  may   be   inferred   from   repute   and 

"  from  facts  which  lead  necessarily  to  the  inference    that    there 

"  was  such  a  dedication.     The  finding   of  the   lower  Appellate 

"Court    was  that  by  a    family  arrange- 

*  Drs= death  of  a  saint,     "  ment   certain   landed  property  was    to 
anniversaryof — fatnha=ro,-     ,.  ,  ,.    ,  ,  *         ,    -  ,  7  ... 

cital  of  first  Sura*  of  0uran.     "  be  applied  to  wr**    and  fateha    of  its 

"  owner.      The     property     was    placed 
"  under   the   management  of  the  f  .mily  and  the  income  thereof 
"was  applied    according    to    the    arrangement.     Hell,    on    the 
"iibove  finding,  that  no  inference  could  be  diawn  that  there  was 
"  an  oral  dedication  of  the  property  as  tookf." 

At  page  5S9  the  learned  Judge  wiites  that  the  authorities 
are  conclusive  that  an  oral  declaration  is  essential  for  the  cre- 
ation of  icakf,  and  that  an  arrangement  for  defraying  the  ex- 
penses of  urs  and  fateha  cannot  lead  to  the  inference  stated 
above,  because  such  an  arrangement  might  have  been  made  even  in 
the  absence  of  any  declaration  or  endmvment. 

In  I.  L.  Ii.  15  All.  321  (2)  the  decision  was  that  among  sunnis 
the  creator  of  waif  must  wholly  divest  himself  of  possession  of 
the  pioperty  concerned,  and  that  the  deceased  owner,  having 
merely  executed  and  registered  a  tcalf  deed  and  not  having 
paried  with  the  possession  of  the  land,  which  on  his  death  was 
taken  as  by  inheritance  by  his  two  sons,  cannot  be  held  to  have 
created  a  icakf  at  all.  And  in  i5  I.  G.  42  (All)  (3)  it  was 
held  that  a  mere  deed  with  no  actual  appropriation  to  religious 
purposes  creates  no  icukf. 

These  rulings,  some  of  which  are,  of  course,  only  indirectly 
in  point  but  which  are  all  useful  as  showing  how  jealous  the 
law  is  in  the  defence  of  private  ownership,   seem    to    shew   that 


(1)  (1910)  8  Indian  Cases  578  (579,  583,  589  (Fakhr-ud-Din  v.  Kifayat- 

vl-lah). 

(2)  (1893)  /.  L.  R.  15  All.  321  (Muhammad  Aziz-ud-Din   v.  Legal  Re- 

membrancer). 

(3)  (1912;  15  Indian  Cases  42  (Ghulam  tiatrat  v.  Gulzari  Lai). 
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there  must,  for  the  creation  of  w  ikf,  be  unmistakable  proof  of 
actual  dedication  or  at  least  clear  proof  of  facts  f  i  ora  which 
inference  of  dedication  must  necessarily  be  drawn  ;  also  that 
offerings  made  to  a  saint  cannot  be  presumed  to  be  wakf,  and 
that  though  the  manner  in  which  the  property  has  been  used 
and  enjoyed  is  an  important  circumstance,  an  endowment  of  an 
institution  with  given  property  cannot  be  inferred  from  mere 
devotion  of  the  income  of  that  property  to  the  institution,  even 
if  this  was  done  by  family  arrangement ;  also  that  there  must 
be  delivery  of  the  property  to  another  person  (mutawalli). 

The  remaining  rulings  noted  in  the  margin  are  those  relied 

upon  by  Mr.  Badri   Das,    who   also    re- 

I,  L  R.  20  Cal.  810  \X).  ferred  us  to  Ameer  Ali's  Muhammadan 
J.  L.  R.  1!)  Gal  203  (2). 

I.L  li.  27  Cal.  674  (3).  Law,  pages  391    to   39o  and  page    4<Jd. 

J.  L.  R  2  Mad.  197  ^4).  rjy^Q  grst.  ruiingr  describes  the   evolution 

31  P.  W.R.1G&).  B          •  ■           ,            QOVl         ,           .   . 

2  M.  I.  A.  390  (,6).  °*  a  khanka    (page   ozz;   and.    explains 

the  meaning  of  silsila  and  sajjada  nashin. 
Interesting  though  it  is,  we  are  unable  to  see  how  the  ruling 
helps  the  plaintiff.  The  next  merely  lays  it  down  that  in 
making  wakf  the  use  of  the  word  is  not  essential,  indication  of 
real  intention  being  everything.  2  M.  I.  A.  390  (b)  had  already 
settled  this.  The  third  Calcutta  case  also  seems  hardly  in 
point,  being  concerned  with  a  sajjada  nashin  s  liability  to  in- 
come-tax. In.  that  case  there  was  clearly  a  ivikf,  aui  the  ques- 
tion for  decision  was  the  nature  of  that  part  of  the  income 
which  was  used  by  the  sajjadi  nashin  for  his  own  maintenance. 
In  the  Madras  case  the  facts  are  entirely  different  from  those 
here.  It  was  admitted  there  that  the  property  concerned  was 
expressly  assigned  to  the  maintenauce  of  the  shrine  and  per- 
formance of  ceremonies  which  is  denied  here — and  the  only 
question  was  one  of  law,  viz  ,  whether  Act  XX  of  i863  applied  to 
the  case.  The  unreported  Punjab  Ruling  in  3  P.  W.  B.  shews 
the  evolution  of  a  Hiudu  shrine  from  samadh  to  shivala  and 
the  gradual  addition  of  buildings  and  shops  attached,  and 
proceeds  to  find  from  facts,  peculiar  to  that  case,  including  the 
fact  that  succession  had  always  been  from  guru  to  chela,  that 
the  inference  was  unavoidable  that  there  was  a  religious  trust. 
Later  it  will  be  seen  from  the  record  that  the  facts  are  by  no 
means  similar  here. 

(1)  (1893)  I.  L  R.  20  Gal  810  {Mohiuddin  v.  Sayiduddin). 

(2)  (1891)  /.  L.  R.  19  Cal.  20o  {Piran  v.  AbdooL  Karim). 

(3)  (1900;   I.  L.  R.  27  Cal.  671   {Secretary  of    State  v.  Mohiuddin 

Ahmad). 

(4)  (1880)  /.  L.  R.  2  Mad.  197  {Fakvrudin  Sahib  v.  Ackeni  Sahib). 

(5)  31  P.  IV".  R.  19L6  (Har  I'arshad  v.  Shadu). 

(6)  (1840)  2  Moo.  L  A.  390  (Jewun  Doss  v.  Shah  Kubeer-odd-Deen). 
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The  passages  in  Ameer  Ali's  book  relied  on  by  Mr.  Badri 
Das  shew  the  views  of  tlie  learned  author  thus.  Mosque  and 
rauza  can  be  ivakf.  Wakf  may  be  for  comfort  of  rich  and  poor 
alike.  [  This  would  seem  to  conflict  with  judicial  authority — 
8  I.  C.  at  page  08 1,  2nd  col.  and  page  583,  1st  col.  top]  (1) 
khankah  is  ordinarily  an  institution  for  lodging  religious 
devotees,  traveller's  and  mendicants.  Every  ground  set  apart 
for  prayers  (even)  is  not  necessarily  on  the  footing  of  a  mosque. 
Declaration  of  wakf  is  necessary  to  extinguish  his  own  pro- 
prietary right.  Congregational  prayer  once  performed  makes 
a  mosque  ivakf,  even  if  there  has  been  no  formal  dedication. 
Mere  oral  declaration  of  wakf  is  sufficient.  Even  if  one  person 
has  prayed  in  the  mosque  with  azan  and  ikamat  (call  to  prayers 
and  standing-up  for  prayers),  dedication  is  complete.  An  inn 
or  sarai  is  dedicated  when  owner  makes  declaration,  or  when 
it  is  used  by  any  one  as  open  to  the  world  (page  405). 

Leaving  out  of  sight  the  mosque  and  rauza,  it  is  hard  to 
see  how  the  above  doctrines  materially  help  the  plaintiff.  There 
is,  as  we  shall  see,  strong  evidence  that  the  sarais,  &c.  are  not 
in  the  present  case  open  to  the  world,  but  are  really  reserved 
for  persons  who  make  oilerings  and  obtain  the  permission  of 
the  family  to  use  them.  And,  though  the  learned  author  does 
qualify  the  doctrine  of  the  indispensability  of  a  positive  declar- 
ation by  the  owner,  there  is  no  doubt  he  attaches  much 
importance  to  such  a  declaration. 

Let  us  now  see  what  the  record  of  evidence  says  on  the  sub- 
ject of  wakf,  premising  that  we  agree  with  Mr.  Shah  that  a 
somewhat  heavy  onus  lies  on  the  person  who  asserts  that  pro- 
perty is  wakf.  The  oral  evidence,  though  voluminous,  is, 
when  analysed,  little  more  than  expressions  of  opinion.  The 
Allahabad  ruling  mentioned  above  out  of  8  J.  G.  (1) 
says  oral  dedication  may  be  inferred  from  repute,  so  that 
we  must  weigh  the  aforesaid  opinions.  Comparing  the  wit- 
nesses and  their  means  of  knowledge  we  find  that  a  very 
large  proportion  of  plaintiff's  are  men  who  have  never  been  to 
Taunsa  or  have  only  been  there  once  or  twice,  and  some  of  the 
socially  most  important  are  residents  of  distant  places,  Ajmere, 
Loharu  and  so  forth,  while  defendant  l's  witnesses  are  of  a  dif- 
ferent type.  Again  most  of  plaintiff's  witnesses  in  cross-exami- 
nation are  forced  to  admit  that  possession  of  the  properties  in 
suit  has  been  partly  with  plaintiff  aud  partly  with  defendants, 
that  partition  has  taken  place  and  60  forth.  It  is  impossible 
in  this  judgment   to  state   in    detail   what  each  witness   says, 

(1)  (1910)   8  Indian  Gases     578    (581;     (Fakhr-ud-Diu  v.  Kifayat- 
ul-lah). 
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but  a  few  examples  may  be  given  to  shew  how  little  real 
support  plaintiff's  mote  important  witnesses  give  to  his  case 
P.  W.  2  (Part  II,  page  24),  is  Thanadar  of  Ludhnn.  He 
admits  that  both  parties  keep  langars  (kitcbens  for  feeding  dis- 
ciples) that  each  lias  his  own  Mullah  for  public  prayers,  that, 
while  plaintiff  is  sajjada  nashin,  defendant  I  is  also  a  recognised 
Pir.  P.  W.  3  is  a  distinguished  soldier  from  tbe  adjoining 
district  of  Dera  Ismail  Khan.  He  says  tbe  mosque  is  not 
private  property  but  does  not  know  about  the  property  in  suit, 
admits  that  tbe  outer  astana  or  courtyard  (see  map)  is  partly 
plaintiff's  and  partly  defendant  l's  and  that  all  the  houses  are 
in  separate  possession  under  a  partition.  P.  W.  4  admits 
separate  possession  and  assigns  the  Makhadi  Bungalow  to 
defendant  l's  "  share  "  This  building  plaintiff  affirms  was 
erected  from  offerings  of  the  Makhad  people  (a  town  oa  the 
Indus  a  long  way  to  the  north).  P.  W.  5  says  this  and  that 
are  waqf,  but  can  give  no  reasons  and  is  evidently  a  personal 
friend  of  plaintiff.  Before  the  Local  Commissioner  (page  30) 
P.  W.  1,  an  Extra  Assistant  Commissioner,  is  non-committal. 
He  says  plaintiff  in  fact  occupies  the  seat  of  Khwaja  Allah 
Bakhsh,  but  in  cross-examination  states  that  as  regards  his 
estate  his  descendants  have  ordinary  rights  of  inheritance,  that 
offerings  are  made  to  any  member  of  the  family  and  that  de- 
fendant 1  makes  disciples.  P.  W.  2  (page  32),  a  Tumandar, 
while  stating  that  there  are  houses  and  properties  belonging  to 
the  gaddi,  has  to  admit  that  there  are  two  congregations  daily, 
tbe  first  being  defendant  l's  ;  that  offerings  are  made  to  both 
parties  ;  that  the  recipient  of  offerings  has  sole  power  over 
offerings  made  to  him  ;  that  since  Khwaja  Allah  Bakhsh's 
death  sarais  and  disciples  (of  Musa  and  plaintiff  and  of  defen- 
dant 1)  have  been  separate.  P.  W  8  (in  Court),  page  41,  a 
zaildar,  says  all  the  property  belongs  to  shrine  and  is  indivisi- 
ble, but  adds  that  Musa  and  defendant  1  actually  divided 
everything  except  shiine  and  mosque  8  or  9  years  before.  It 
is  admitted  on  all  hands  that  Musa  was  a  holy  and  scrupulous 
man,  presumably  well  versed  in  his  personal  law  and  in  Isla- 
mic knowledge,  and  it  seems  to  us  unlikely  he  would  have 
consented  to  the  sin  of  partition  of  wakf.  The  same  witness 
admits  defendant  1  can  prevent  persons  from  using  his  sarai, 
though  he  opines  that  he  would  have  no  right  to  do  so.  P.  W. 
10  (page  45)  admits  partition  between  defendant  1  and  Musa 
and  between  plaintiff  and  his  own  brothers.  He  also  admits 
that  Khair  Muhammad  got  some  houses  and  that  after  him 
his  sons  partitioned  them.  We  may  say  at  once  here  that 
there  is  clear  proof  on  the  record,   both   oral  and  documentary 
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that  Khair  Muhammad,  while  voluntarily  renouncing  spiritual 
equality  with  Allah  Bakbsh,  also  took  as  his  share  of  the 
property  a  substantial  allowance  made  to  the  family  by  the 
Nawab  of  Bahawalptir,  and  this  allowance  has  apparently 
remained  in  his  family. 

It  is  unnecessary  to  go  seriatim  through  all  these  witnesses. 
Suffice  it  to  say  there  were  51  examined  in  Court,  and, 
whatever  their  opinions  may  be  on  the  question  we  are  con- 
sidering, it  cannot  be  denied  that  their  admissions  as  to  facts 
largely  refute  those  opinions  Here  and  there  we  find  a  man 
saying  Khwaja  Allah  Bakhsh  said,  directly  or  iudirectly,  the 
offerings,  <fcc.,  were  dedicated  to  God  —  e.g  ,  P.  W.  10,  page  47, 
Part  II,  line  3  ;  P  W.  iS,  page  57,  line  0  ;  P.  W.  17,  page  58, 
line  28 ;  P.  W.  19,  page  61,  line  4  ;  P.  W.  23,  page  64,  line  39  ; 
P.  W.  35,  page  79,  line  5  ;  P.  W-  4  J,  page  85,  line  8  ;  P.  W. 
46,  page  85,  line  17  ;  P.  W.  49,  page  90,  line  11.  We  have  no 
hesitation  in  saying  that  evidence  of  this  kiud  is  of  little  or  no 
value  as  proving  the  facts  it  states,  and  further  that  Khwaja 
Allah  Bakhsh's  alleged  declarations,  even  if  accepted  as  proved, 
fall  under  the  description  of  casual  remarks  made  in  conver- 
sation which  the  learned  Judges  denounced  in  100  P.  B. 
68  (1). 

In  addition  to  these  witnesses  plaintiff  got  interrogatories 
issued  .to  no  less  than  40  persons.  These  include  the  Chief 
Judge  of  Sadar  Court  of  Bahawalpur  ;  a  '  hi>hti  sajjada  nashin 
of  Hissar  Distiict  ;  the  then  Judge  of  the  Small  Cause  Court, 
Delhi  ;  a  sajjada  nashin  of  Jhajjar,  District  Rohtak  ;  various 
Biitish  Officers,  none  of  whom  has  really  any  personal  know- 
ledge of  the  matter  now  under  consideration  ;  a  legal  practi- 
tioner of  Hissar  ;  Sessious  Judge,  Patiala  ;  the  Hm'ble  Khwaja 
Ahad  fehah  of  Ludhiana  ;  a  Hissar  Kazi,  a  Khan  Sahib  of 
Sirsa  in  Hissar  ;  the  sajjada  neuihi*  of  Makhad  ;  ditto  of  Ajmere  ; 
ditto  of  Siyal  ;  the  Nawab  of  Loharu  ;  a  sajjada  nashin  of 
Jodhpur  ;  Nawab  of  Dujaua  ;  various  important  officials  and 
others  of  Bikanir  and  Maler  Kotla  ;  B>  sajjada  nashin  of  Attock 
District.  These  make  a  brave  show  as  a  list  of  respectable 
gentlemen  ;  but  perusal  of  their  replies  to  questions  put  shews 
that  a  large  proportion  of  them  nan  have  no  real  knowledge  of 
the  matter  under  discussion  and  many  disclaim  knowledge. 
Some,  who  claim  to  be  well  informed,  have  to  allow  that  they 
have  never  been  to  Taunsa,  and  others  have  only  made  one 
or  more  casual  visits  there.  Further,  in  cross-examination 
admissions  ai'o  made   on  the   same   lines  as    those   commented 


(1;  100  P.  H.  1868  {Thakoor  Daa>  v.  Xussammat  Uajee  Begam) 


ArRiL  1917.]  CIVIL  JUDGMENTS-No.  33.  135 


upon  above  in  connection  with  evidence  taken    in   Court   or  by 
the  Local  Commissioner. 

But  plaintiff's  counsel  urges  that  the  inscriptions  on  astana, 
langar,  mosque  and  rau:a,  to  be  found    (in   English)    at   pages 
275  et  seq-,  Parti  of  paper-book,  prove  dedication  to    God.     We 
have  examined  these  inscriptions,    which   are  in   part    chrono- 
grams and  really  amount  to  poetical    prayers  and    apostrophes, 
and    aspirations.       In   none    of    them    do    we    find--"  I    Allah 
Hakhsh,  dedicate  this  building  to  God  "  ;  or  any  sentence  that 
can  be  taken  to  mean  this.     The  mosque,  of  course,  is  dedicat- 
ed ;  but  the  writings  on  the  langar,  etc  ,    can    be    Tnatched,    as 
Mr.  Shafi  has  shewn  us,  from  inscriptions  on  non-sacred  build- 
ings at  Agra.     We  have  no    hesitation   in    bidding   that    mere 
high  flown  and  fanciful    poetical    aspirations    and    prayers    by 
some  unknown  poet,  full  of  oriental  exaggeration  and    conceits, 
cannot  take  the  place    of  the    express    dedication  required  by 
the  authorities  we  have  already  noticed.     And,  lastly,    he  puts 
forward  Exhibits  P.  37,  P.  38,  P.  3  >,    P.  57,    P.    82,   P.    83,  as 
shewing    how   Government  and    the     Bahawalpur    State    have 
looked    upon    the    property   in    suit   and    ihe    position    of    the 
head  of  the  family  ;  but  there  is  no  reason  to  suppose    that  any 
enquiry  was  made,  and    anyhow  the  views    then  adopted  have 
no  legal  authority.     Plaintiff,  therefore,  has  failed  to    discharge 
the  onus  that  lay  upon  him,  and  it    seems    hardly   necessary  to 
go  into  defendant  l's  evidence  at  all.     It    is  on  the   whole  the 
evidence  of  persons  more  likely  to   have    real   krowledge    than 
plaintiffs    witnesses   can    possess,   and  it    is    strengthened    by 
*  See  especially  plaintiff's     the  uudoubted  facts  or    partitions,*  of 
admission,   Part    II,    page     taking  of    shares    by   various  members 
of  the  family  from  time  to  time,   and  of 
admitted  separate  possession  extending  over  several  years,  and 
by  proof  and  admissions  of  the  rule  that    offerings    aie   at    the 
exclusive  disposal  of  the  person  taking    them.      There    is    also 
the    fairly     clear    evidence    that    Khwaja   Allah     Bakhsh,    to 
whose  efforts  and  reputation  the   wealth   of  the    family   is    due 

had  income  from  trade*   and   from  the 

*  Part  II,  page  29,  line  7,     __  ,         ,      ,      ,    .#i    ,    ,       ,   ,      ,      L    -. 

P.  W.  6,  page  41,  line  11     Multan  lauds    (gilted    to    deieuaant    1 

(defendant  ion  8.  Aw  page     and    his    cousin    Mian    Ahmad     when 

44,  line  24,   P.   W.  9,  page 

77,  line  4,    P.  \V    32  page     minors  by  Ghulam  Kadir    Khan,   their 

214  Q.  5,  Part  III   Pag«  7,     maternal     grandfather).       It     is    also 

Q. o3,  page  34,  Q.  St,  page  &  ' 

63,  Q.  37,  and  many  more      significant    that    fiist    the   Tumandars, 

passages-  then    a     man    like  Najm  ud-Din     and 

lustly  Ahmad  Yar  Khan  should  each  and  all  treat  the  property 

as    liable   to  partition    and    inheritance        This    is    important 

evidence  whether  their  awards  are  "  valid  "  or  not. 
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The  above  is  our  finding  and  if  amounts  to  this  that  the 
property  in  suit  has  not  b°en  proved  to  be  wakf  ;  but  we  may 
notice  one  or  two  contentions  and  arguments  asa  1  by  Mr. 
Badri  Das  in  the  course  of  his  address.  He  laid  stress  on  the 
fact  that  the  property  in  suit  has  actually  been  always  used  for 
public  purposes.  This  is  true  in  a  limited  sense.  The  family 
has  all  along  found  its  reputation  and  sanctity  not  ouly  grati- 
fying but  also  paying  ;  and  in  order  to  attract  crowds  of 
murids  they  have  built  and  maintained  many  comfortable  houses 
and  sarais  and  kept  good  kitchens  for  the  entertainment  of 
pilgrims.  We  cannot  accede  to  the  contention  that  this  makes 
these  houses  and  sir</s  and  tanks  ivakj.  To  use  the  reasoning 
employed  in  8  I.  C-  at  page  589  (1)  quoted  earlier,  all  this  is 
quite  compatible  with  absence  of  dedication  to  God.  To  give  an 
illusiration,  a  great  physician  living  in  an  out-of-the-way  spot 
might  keep  a  free  guest-house  for  1  is  patients  in  the  hope  of 
attracting  them,  but  it  would  be  absurd  to  .say  that  the  house 
thereby  ceased  to  be  his  property  Then  Mr  Badri  I  'as  urges 
that  the  spot  is  a  permanent  place  of  pilgrimage,  and  so  the 
whole  of  the  buildiogs  connected  with  the  spot  must  be  wakf. 
We  consider  this  a  non  sequitur.  Next,  he  contends  that  offer- 
ings must  be  ttken  to  have  been  meant  for  religious  use.  We 
cannot  agree  to  this  proposition  in  the  abstract,  and,  as 
we  have  seen,  there  is  direct  evidence  of  plaintiff's  own 
witnesses  to  the  contrjiy.     Again,    it  is    said    that   the  account 

4  t,    .  ,         o,    oo  of  Khwaja  *   Suleman's  last  moments 

*  Part  I,  pp.  81,  82.  J 

shews  that  the  whole  place  was  fur 
the  service  of  'fakirs  and  humanity  To  this  we  reply  that  tho 
place  was  insignificant  then  and  property  trifling  ;  that  the 
property  now  in  suit  is  the  outcome  of  income  from  lands  sub- 
sequently got  ani  offerings  subsequently  obtained  from  mtiridi 
made  after  Suleman's  death  ;  and  that,  even  if  the  account  of 
his  last  moments  is  strictly  accurate,  it  is  impossible  to  in- 
terpret his  lemarks  as  a  definite  and  permanent  dedication  to 
God.  Further,  we  do  not  think  that  because  the  Tumandara 
in  their  award,  Part  I,  page  097,  paragraph  8,  set  apart  a  bmgar 
and  the  ibadat  khana  for  Musa  alone,  it  follows  that  these 
things  even  were  tvakf  They  were  making  a  partition  and 
this  was  merely  part  of  the  division.  At  this  point  we  mny  note 
that  it  seems  to  us  unlikely  that  the  Tamandars,  fully  cogni- 
sant of  the  facts  and  certainly  not  interested  in  reducing  the 
importance  and  unity  of  Taunsa,  would  have  dreamt  of  parti- 
tioning the  properties  now  in  Bait,  bad  they  looked  upon  them 
as  ivakf.     To  do  so  would  have  been  a  sin,  and  what  evil  motive 


{I)  (1910)  8  Indian  Case*  578  (589)  (Fakhr-ud-Din  v.  Kifayat-ul-lah). 
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could  they  have  ?  It  is  immaterial  here  whether  their  award 
was  a  "  valid  "  one  or  not,  or  was  ever  acted  upon,  for  the 
important  point  is  that  they  clearly  considered  all  these 
houses,  &c,  to  be  ordinary  family  property.  Lastly,  counsel 
urged  that  both  the  awards  (never  having  been  made  rules  of 
Court)  and  the  private  partition  required  registration.  It  will 
appear  that  as  regards  the  awards  we  need  say  nothing  ;  but 
we  cannot  see  how  a  partition  evidenced  by  oral  testimony 
flus  two  lists,  which  in  no  way  atnouut  to  a  partition  deed,  can 
need  registration,  cf.  48  F.  II.  1905(1),  I.  L.  B.  33  Oa I  410 
{2),  and  other  rulings. 

As  to  the  question  of  religious  institution  or  not,  we  think 
Taunsa  is  such  so  far  as  concerns  the  mosque,  but  not  other- 
wise. Mr.  Justice  Karamat  Hussain  in  8  I.  G.  already  quoted 
makes  it  clear  that  no  Muhammadan  tomb  can  of  itself  be  said 
to  be  a  religious  institution  or  wakf,  and  probably  pilgrimages 
to  the  tomb  of  a  saint  as  such  are  opposed  to  the  strict  rules  of 
the  Muhammadan  religion.  It  is  certainly  not  one  of  the 
four  faraiz  or  obligations  to  be  met  by  the  orthodox  Musalman, 
and  is  probably  actually  impious,  as  it  trenches  on  what  is  due 
to  Mecca  and  Medina  alone  aud  places  minor  saint3  in  the  seat 
of  the  great  Prophet  of  Islam.  And  we  have  seen  thut  the 
property  in  suit  is  not  connected  with  the  mosque  as  an  endow- 
ment, though  the  family  has  all  along  used  it  for  the  comfort 
of  visitors  and  worshippers. 

As  to  whether  plaintiff  is  sajjada  nashin,  and,  if  so,  what 
that  implies  in  this  case,  we  have  heard  very  long  and  able 
arguments  Ic  is  unnecessary  for  us  iu  this  judgment  to  pur- 
sue counsel  along  the  paths  they  have  followed.  If  the  pro- 
perty in  suit  were  wakf,  it  would  be  necessary  to  decide  which 
of  plaintiff  and  defendant  I  was  sajjada  nashin  and  so  entitled 
to  hold  the  whole  as  trustee  and  manager  ;  but  as  matters 
stand,  points  (a),  (d),  (e),  (g)  and  (h)  in  paragraph 
5  of  plaint  go  out — see  paragraph  above  regarding 
questions  for  decision — and  we  have  only  to  decide  as 
to  points  ('<),  (c)  and  (f)  i.  e.  the  matters  of  the  khatam 
Khwajayan  ceremony,  the  leading  in  prayers  in  asta»a  and 
mosque,  and  defendant  l's  right  of  independent  entry  into  the 
rauza.  A  little  consideration  shews  that,  if,  as  we  find,  there 
is  here  no  religious  institution  except  the  mosque,  then,  even 
taking  plaintiff  as  sajjada  nashin,  i.  e.  as  the  person  entitled  to 
sit  on  the  sajjada  or  mat  under  the  arch  in  the  astana,  point 
(/)     is   not   really  affected.     The   rauza   is   not    the   tomb  of 

(1)  48  P.  R.  1905  (Gongod  Oir  v  Sham  Gir). 

{2)  (1905)  /.  L.  R.  33  Cat.  410  (Gokul  Dass  v.  Eastern  Mortgage  and 
Agency  Coy), 
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Khwaja  Suleman  alone,  for  admittedly  all  the  family  are 
buried  in  it  as  they  die,  and  it  is  absurd  to  hold  th*t  defendant 
1  cannot  go  and  sav  prayers  at  the  tomb  of  his  own  father  Allah 
Bakhsh  in  which  also  he  will  be  buried  some  day.  Further, 
there  is  evidence  that  in  Musa's  day  he  used  freely  to  enter  the 
rauz-i,  and  nothing1  has  been  shewn  to  us  calculated  to  throw 
doubt  upon  his  right  of  entry.  As  regards  (b),  we  have  care- 
fully considered  what  this  ceremony  involves,  with  its  mystic 
conception  of  transfer  of  milk  from  the  worshipping  murids 
(disciples)  to  the  pir  and  from  him  to  the  departed  Khwajns. 
We  cannot  find  that  the  pir  who  receives  and  transmits  milk 
must  be  sajjada  nashin  of  an  institution,  thongh  he  must  be  a 
man  who  has  received  in  the  proper  way  the  baiat  or  power 
to  make  murids  and  so  is  a  pir  N"W  we  shall  see  presently 
that,  whatever  may  be  the  case  with  plaintiff,  there  is  no  reason 
to  deny  the  pirship  of  defendant  1  ;  and  in  these  circumstances 
his  right  to  do  the  khatenn  Khwnjmian  with  his  own  murih 
and  to  receive  milk  from  them  cannot  be  impugned  by  plaintiff. 
There  remains,  then,  the  question  of  the  lending  in  prayers 
in  mosque  and  astnna.  Plaintiff  says  he  alone  is  entitled, 
defendant  1  claims  an  equal  right,  but,  in  view  of  what  has  come 
and  gone  and  in  the  interests  of  peace,  his  counsel  is  instruct- 
ed to  intimate  that  he  has  no  objection  to  its  being  laid  down 
that  defendant  I  shall  not  in  future  enter  the  mosque  with  his 
congregation  (jama  at)  and  lead  prayers  in  the  presence  of 
plaintiff,  when  the  latter  is  there  with  the  intention  of  leading 
prayers  with  hys  congregation.  In  this  matter  is  in- 
volved the  question  of  the  nature  and  effect  of  plaintiff's  alleged 
appointment  and  right  to  the  dignity  of  sajjada  na-hin.  Con- 
sidering the  comparative  insignificance  of  the  point  in  view  of 
defendant  l's  aforesaid  concession,  we  propose  to  discuss  the 
matter  quite  briefly. 

Plaintiff  relies  upon  the  installation  under  the  auspices  of 
the  Deputy  Commissioner,  upon  his  being  the  eldest  son  of  the 
senior  line  of  descendants  of  Khwaja  Suleman,  and  upon  an 
alleged  nomination  and  ordination  by  the  late  Musa.  Mr. 
Shati  is  inclined  to  object  that  plaintiff  should  be  kept  to  the 
grounds  stated  by  him  in  his  plaint  and  replication,  Part  I, 
paragraph  8,  and  Part  II,  page  18,  i  e.  to  installation  after 
Musa's  death  and  defendant  l's  joining  in  it  by  doing  the 
dastarban<n  •  but  we  are  inclined  to  look  at  the  issue 
in  a  broader  way.  No  doubt  plaintiff  does  say  be  was 
appointed  "5  years  ago  "  ;  but  by  this  he  does  not  mean  that 
he  had  no  inherent  right  to  the  appointment,  and  the  whole 
course  of  the  proceedings  and  the  nature  of  the  evidence   pro- 
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duced  without  any  protest  on  the  part  of  defendant  I  satisfy  U9 
that  plaintiff  can  properly  rely  on  all  three  grounds  stated 
ahove. 

As  to  claim  based  on  primogeniture  we  are  against  the 
plaintiff.  Mr.  Shafi  refers  us  to  8  Ma<1.  H.  0.  B.  63,  (1)  where  it 
was  laid  down  that  where  past  practice  seemed  to  shew  a  rule 
of  specific  nomination  by  incumbent  of  his  successor,  the  Court 
would  not  be  authorized  to  find  in  favour  of  any  rule  of  primo- 
geniture solely  from  the  circumstance  that  the  persons  appoint- 
ed were  usually  eldest  sons.  Here  plaintiff  alleged  nomination 
*  Part  T,  page  81.  of  Khwaja  Allah  Bakhsh  by  Khwaja 

f  Part  II,  page  76.  Suleman*    and     of     Musa     by     Allah 

Bakhshf-  We  may  therefore  leave 
primogeniture  out  of  account  the  more  especially  as  such  a 
rule  of  succession  is  unusual  in  such  cases  and  is  contrary  to 
Muhammadan  Law,  which  the  parties  follow — Part  II,  page 
26,  line  28  ;  pa<>e  29,  line  19  ;  page  32,  line  17;  page  34,  line  29  ; 
page  117,  Q.  7  ;  page  144,  Q.  11.  Mr  Shafi  cites  on  the  record 
numerous  cases  of  pir*,  who  were  clearly  not  succeeded  by 
their  eldest  sons  but  by  Khalifas  appointed  ad  hoc,  viz.,  Part 
I,  page  52,  bottom,  page  53,  3  instances,  especially  the  first  ; 
page  58  ;  pages  71,  72,  espeiaclly  first  case  on  page  71,  and  last 
case  on  page  72  where  a  second  son  succeeded  ;  page  62  ; 
bottom,  case  of  a  third  son  succeeding  ;  page  63  top  ;  page  63 
middle,  case  of  succession  by  two  sons  ;  page  64  case  of 
succession  to  several  distinct  saints.  And  he  cites  the  opinions, 
&c,  of  well  informed  persons — e.  g.,  P.  IF.  23,  Part  II,  page 
65,  line  37. 

As  to  nomination  and  ordination  by  the  late  Hafiz  Musa 
we  have  been  referred  to  much  evidence  and  have  heard  much 
arguments,  but  we  think  perusal  of  very  little  of  the  record  is 
sufficient  to  refute  plaintiff,  who  relies  upon  the  handing  of 
the  sacred  relics  to  himself  by  Musa,  to  the  oral  gift  of  baiab 
by  him,  and  to  an  alleged  announcement  after  the  gift.  As  to 
the  relics  it  se*ms  clear,  and  is  hardly  denied,  that  defendant  I 
has  some  of  them  ;  and  the  evidence  of  Darghai,  D.  W.  !6, 
Part  IV,  page  36,  the  official  custodian,  contradicts  plaintiff 
and  in  our  opinion  wholly  destroys  this  part  of  his  case.  As 
to  the  gift  of  baiat  plaintiff  says  it  was  done  tete-a-tete  absolute- 
ly, Part  IV,  page  28,  first  12  lines  where  he  also  sajs  no  an- 
*  P.  W.  5,  Part  II,  page  nouncement  is  necessary.  However, 
27,  line  43.  one  wit,ness*  0f  uis  seems  to  say  it  was 

done    before    him    and   many     others. 
Our  finding  is  that  the  actual  gift  is    not  proved,   and,    even    i  f 


(1)  (1875)  8  Mad.  H.  C.  R.  63  (Rahumtulla  v.  Mahommad  Akbar). 
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it  be  taken  as  proved  indirectly,  there  is  ample  evidence  that 
defendant  1  already  had  it  from  Khwaja  Allah  Bakhsh  and 
that  he  has  made  murids  and  has  crowds  of  them.  This  is  so 
apparent  in  many  parts  of  the  record  that  we  need  not  go  into 
the  matter  minutely-- see  especially  plaintiff's  own  admission, 
Part  IV.  page  -8,  line  3. 

Lastly,  we    have    to   deal    with    the  installation  under  the 
auspices   of    the   Deputy    Commissioner.      Here     the    deposi- 

*  r,    .  tt  ooo  tion*  of  Mr.  Casson,  then  Deputy  Com- 

*  Part  II,  page  223,  r     * 

missioner.  and  the  document  Exhibit 
D-61  (Part  IV,  page  5  V),  are  perhaps  the  most  important  pieces 
of  evidence.  'We  think  there  can  be  little  doubt  that  in  all 
good  faith  the  Deputy  Commissioner,  thinking  to  settle  what 
looked  like  a  serious  quarrel,  persuaded  the  parties  to  make  a 
sort  of  compromise,  each  party  evidently  conceding  something 
to  the  other.  We  have  already  mentioned  D-61  and  given  an 
opinion  regarding  one  aspect  of  it.  Our  view  is  that  Ahmad 
Yar  Khan  did  give  an  award  as  to  property  and  that  there  is 
no  reason  to  doubt  his  own  evidence  as  to  what  he  decided  ; 
that  it  is  not  proved  that  such  pressure  was  brought  to  bear 
upon  defendant  1  as  to  render  his  cousent  to  the  compromise 
anything  short  of  free  consent  ;  that  the  spiritual  and  official 
equality  of  the  two  men  was  secured  by  the  document,  except 
to  this  extent  that,  inasmuch  as  one  man  and  one  only  can 
conveniently  manage  and  rule  a  mosque,  defendant  I  acknow- 
ledged plaintiff's  headship  at  least  in  a  ceremonial  sense  ;  that 
plaintiff  admitted  his  obligation  to  wait  upon  defendant  I,  as 
his  elder,  daily  and  to  shew  him  all  respect  ;  and  that  plaintiff 
consented  to  recognise  Ahmad  Yar  Khan's  award  or  awards, 
which  were  in  effect  a  treatment  of  the  property  as  private 
property.  This  being  so,  and  there  beiny;  so  little  adverse  to 
defendant  1  in  the  findings,  we  do  not  think  Mr.  Shaft  need 
insist  upon  his  further  point  that,  as  plaintiff  has  resiled  from 
his  undertaking  to  accept  Ahmad  Yar  Khan's  decisions,  so 
defendant  I   can  repudiate  his   agreement  embodied    in  D-61- 

That   document  is    dealt    with   also    in 
•See  Ahmad  Yar  Khan's 
evidence, page 39, Part IV,     evidence*,  but  we  do  not  think    we  can 

sod    Mr  Oauons.  Part  H,     CHiry  tne  matrer  further  than  we    have 

page  2J.i  ;  also    plainlill  8  J 

Mukhiar,  page  143,  Q.  G  ;     done,  and  the  net  result  is,  as   we  have 

^'an.^'nt'll^e  66han      alread^  stated>  that  Plaintiff  is  entitled 
only    to    a    qualified    decree   regarding 

the  leading  in  prayers  in  the  astana  and  mosque. 

These  being  our  views  it  is  hardly  necessary  to  discuss  the 
technical  pleas  taken  by  Mr.  Shaft,  e.  g.,  estoppel  by  admissions 
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of  Musa  and  plaintiff    and  by  assent  to  partitions,   bar   of   suit 

by  arbitrations  aud  awards,  whether  the    latter  are  enforceable 

or  not,  and  limit  ition  as  to  snit  for  declaration   ard  injunction. 

We  have  found  for  defendant  I   on  the    merits    on  virtually  all 

the  matters  raised  in  his  appeal,  and  it  would  be  mere  waste  of 

time  to  discuss  at   length    the   technical  points,  on  which    we 

have  heard  much  learned  argument.     We    may   say,  however, 

having  studied  these  points,  that  our  inclination  is  to  find  that 

the  partitions*  and  thef  joining  in 
*  As  to  this  see  especi-         -,.,,.  .  •  -,  ,    ,  , 

ally    plaintiff's    admission     arbitrations  aforesaid    are  probably  not 

in    replication.    Part    II,     really  estoppels  but    are    certainly    ad- 
page  17,  line  2o.  .     .  . 
f  As  to  this  see  especi-     missions  of  great  value  to    defendant  1, 

!Srvl*dThenawP:S     bei°S  acts  »**«■■    explanation  by  a 

by  Najm-ud-Din  on   same     party  who  now  urges  that  the  property 
Page-  to  be  impiously  divided  up    was   wakf  ; 

and  also  to  hold  that^  Mr.  Shaft's  limitation   plea   is   incorrect 

Acceptance  of  defendant  ]'s  appeal  involves  acceptance  of 
that  of  defendants  2  and  3,  and  we  need  say  nothing  more 
about  that.  As  regards  plaintiff's  cross-objections,  a  good 
many  of  the  paragraphs  have  been  recognised  as  not  being 
cross-objections  properly  so  called,  and  in  reality  little  relevant 
argument  on  them  was  addressed  to  us  except  as  regar  ds  the 
bungalow  called  Slanlud  (or  Milad)  Sharif. 

We    "were   referred  to     certain    evidence,    which    in   our 

opinion  is  not  sufficient  to  differentiate 
PartV,   page  687,    co-     ,i.    ,.,-,.       ,  .,  c    ,, 

lumn  2  ;  Exhibit  D-93.  tbis  building  from  the  rest  of   the   pro- 

Part  I  page  tfOtop.  perty  in  suit-     rpj     iearned  coungel  has 

Part  II,  page  273,  Q,  8  ;     r  .  n 

P.  W.  35,  page  79,  line  2.       not  satisfied  us  that  the  wells  mentioned 

in  these  pieces  of  evidence  are  one  and 
the  same  wells,     We  are  disposed  to  think  they  are  not. 

Cross-objections  are  dismissed  and  both  appeals  accepted, 
with  costs  in  full,  and  plaintiff  retains  only  a  decree  as  to  (c) 
above,  as  already  explained. 

Appeals  accepted. 


No.  34. 

Before  Hon.  Mr.  Justice  Shadi  Lai. 
MUHAMMAD   SAID   AND   ANOTHER— (Plaintiffs)  — 
PETITIONERS, 
Versus 
TIDDOO   MAL   AND    ANOTHER— (Defendants)  — 
RESPONDENTS. 
Civil  Revision  No.  918  of  1915. 
Provincial  Small  Cause  Courts  Act,  IX  of  1887,   article  31— any  other 
s  it  for  account— meaning  of. 
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The  plaint  in  the  present  suit  shewed  that,  plaintiffs  advanced  a  certain 
BBB0  of  money  to  defendants  upon  the  security  of  yarn  which  defendants 
agreed  to  send  to  plaintiffs  for  sale  as  commission  agents.  This  yarn  was 
sold  by  plaintiffs  and  the  price  was  credited  to  defendants.  Plaintiffs  sued 
for  recovery  of  Rs.  61-6-0  alleged  to  be  due  to  them  from  defendants  on 
account.  The  Judge  of  the  Small  Cause  Court  held  that  the  suit  was  one 
for  an  account  within  the  meaning  of  article  31  of  the  Small  Cause  Courts 
Wt. 

Held,  that  a  suit  for  an  account  within  the  meaning  of  article  31  of  the 
Act  is  a  special  form  of  suit  and  does  not  mean  even-  suit  in  which  accounts 
have  to  be  looked  into  to  ascertain  the  correctness  or  otherwise  of  the 
amount  claimed  by  plain'-iffs,  and  that  the  distinguishing  feature  seemed  to 
be  the  defendants'  duty  to  furnish  detailed  accounts,  the  plaintiffs  being 
more  or  less  preclude  1  by  reason  of  the  nature  of  the  relations  between  the 
parties  from  putting  the  precise  pecuniary  outcome  of  those  relations  before 
.the  Court. 

/.  L.  R.  28  Mad.  394  (I)  and  11  Indian  Cases  786  (.2>,  referred  to. 

10  Indian  Cases  883  (3),  distinguished. 

Held  consequently,  that  the  article  did  not  apply  to  the  present  case 
and  that  the  Small  Cause  Court  bad  juris  diction  t)  entertain  it. 

Revision  from  the   order  cf  tola  Shibbu  Mai  Judge  Small  Cause 
Court,  Lahore,  dated  the  12nd  July  19 15. 

Mukand  Lai  Puii,  for  Petitioners. 

Badri  Nath  Kapur,  for  Respondents. 

The  judgment  of  the  learned  Judge  was  as  follows  : — 
20th  June  1916.  Shadi   L.\r,.  J. — The  question  which  requires  determination 

in  this  implication  for  revision,  is  whether  the  suit  bronght 
by  the  plaintiffs  against  the  defendants  is  one  for  an  account 
within  the  purview  of  article  31  of  the  second  s  lie  In  Jo  to 
the  Provincial  Small  Cause  Courts  Act,  and  is  consequently 
excluded  from  the  cognizance  of  the  Court  of  Small  Causes. 
Nov/  a  perusal  of  the  allegations  in  the  plaint  shows  that 
the  plaintiffs  advanced  a  certain  sum  of  money  to  the 
defendants  upon  the  security  of  yam,  which  the  defendants 
agreed  to  send  to  the  plaintiffs  for  sale  as  commission  agents. 
This  yarn  was  sold  by  the  plaintiff*  and  the  price  was 
credited  to  the  defendants.  The  plaintiffs  sue  for  the  recovery 
of  ILs.  (Jl-<>-6  alleged  to  be  due  to  them  from  the  defendants 
on  account. 

There  can  be  no  doubt  whatever  that  the  mere  fact, 
that  the  plaintiffs  have  chosen  to  put  a  definite  money  value 
upon  their  claim,  does  not  determine  the  jurisdiction  of  the 
Court,    which    must    depend    upon    the   true  nature  of  the  suit. 


l      1901)  f.  L.  ft.  13  U//.  S9I  [Koniar*  Rungav.Subbiah  Setty). 
L912;  II  ladian  M  ir,,i,  v.  BMafi). 

Ill    10  In  -  idra  v.  Zirawnda  Ghosh). 
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The  matter  is  essentially  one  of  substance,  and  the  form, 
in  which  the  claim  is  laid  in  the  pbiint,  is  of  no  real 
importance.  At  the  same  time,  it  is  clear  that  a  suit  for  an 
account  is  a  special  form  of  suit.  It  does  not  mean  every 
case  in  which  accounts  have  to  he  looked  into  in  order 
to  ascertain  the  correctness  or  otherwise  of  the  amount  claimed 
by  the  plaintiffs.  A  special  process  is  required  to  take  au 
account  and  Small  Cause  Courts  have  no  means  of  dealing 
with  such  an  action.  Therefore  it  is  excluded  from  the 
jurisdiction  of  the  Small  Cause  Courts.  But  nearly  every 
case  brought  in  a  Small  Cause  Court  involves  a  certain 
amount  of  the  investigation  of  the  accounts  of  the  patties 
in  order  to  arrive  at  the  sum  to  be  awarded.  Such  cases 
are  not  suits  for  an  account  within  the  meaning  of  article  31 ; 
vide  inter  alia  I.  L.  B.  28 Mad.  39-A  (1).  The  distinguishing 
feature  of  these  suits  seems  to  be  the  defendants'  duty  to 
furnish  detailed  accounts,  the  plaintiff  being  more  or  less 
precluded  by  reason  of  the  nature  of  the  relations  between 
the  parties  from  putting  the  precise  pecuniary  outcome  of 
those    relations  before    the    Court,    see  14  Indian  Cases    786  (2). 

I^ow  the  parties  in  this  case  stand  in  the  relationship 
of  agents  and  piincipals,  and  it  is  clear  that  an  agent  has 
no  right  to  call  upon  his  principal  to  render  an  account. 
The  plaintiffs  are,  therefore,  not  entitled  to  sue  the  defendants 
for  an  account ;  and  the  present  suit  cannot  be  treated  as 
one  of  that  character.  The  judgment  of  the  Calcutta  High 
Court  in  10  Indian  Cases,  page  883  (3),  cited  by  the  lower 
Court  deals  with  a  case,  in  which  the  relation  between  the 
parties  is  described  in  the  following  terms  : — • 

"  The  true  relation  between  the  parties  is  that  as  the 
"  defendant  has  from  time  to  time  accepted  advances  froni 
11  the  plaintiff,  it  is  his  duty  to  account  for  the  sums  received 
"  and  spent  by  him.  He  is  bound  the  show  what  sums  have 
"  been  spent  in  the  purchase  of  the  material  from  time 
"  to  time.  " 

This  extract  from  the  judgment  shows  that  the  defendant 
stood  in  the  relationship  of  an  agent  to  the  plaintiff,  and 
was,  therefore,  liable  to  render  an  account.  That  case  is  not 
at  all  parallel  to  the  present  case. 

For  the  aforesaid  reasons  I  hold  that  the  suit  is  not 
one   for   an    account,   and   that   it  is   cognizable  by  the  Small 


(1)  (1904)  I.  L.  R  28  Mad.  391  (Konduru  Runga  v.  Subbiah  Setty). 

(2)  (1912)  14  Indian  Cases  786  (Maroti  v.  Balaji). 

(3)  (1911;  10  Indian  Cases  883  (Kailas  Chandra  v.  Kiranenda  Ghosh), 
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Cause  Court.  Accordingly  I  accept  the  application  for  revision, 
and  setting  aside  the  order  of  the  lower  Court  direct  it  to 
decide  the  case  upon  the  merits-  The  costs  of  this  application 
shall  be  costs  in  the  cause. 

Revision  accepted. 


No.  35- 

Before  Hon.  Mr.  Justice  Shadi  Lai. 

RAM  PARSHAD  KH ANNA— APPELLANT, 

Versus 

UNION  BANK  OF  INDIA  (IN  LIQUIDATION), 

AND  B.  G.  PANDYA- RESPONDENTS. 

Civil  Appeal  No.  26P0  of  1916. 

Indian  Companies  Act,  VII  of  1913,  section  203  (3)  —  voluntary 
winding  up  by  extraordinary  resolution— followed  by  order  of  District 
Judge  to  continue  the  voluntary  icindiny  up  subject  to  supervision  of  the 
Court  -objection  to  resolution  token  for  first  time  in  appeal. 

The  shareholders  of  the  Union  Bank  of  India,  Limited,  at  their  meeting 
on  the  4th  October  1914,  passed  an  extraordinary  resolution  stating  that 
the  Company  be  wound  up  voluntarily,  but  neither  the  resolution,  nor  the 
notice  convening  the  meeting,  state  i  tlrat  the  Company  could  not  by  reason 
of  its  liabilities  continue  its  business  and  that  it  was  advisable  to  wind  up. 
Subsequently  the  District  Judge  of  Delhi  passed  an  order  directing  that  the 
voluntary  winding  up  shall  continue  subject  to  the  supervision  of  the  Court. 
The  appellant  in  the  Chief  Court  contested  the  validity  of  this  order  on  the 
ground  that  the  extraordinary  resolution  of  the  Company  was  bad  in  law, 
no  such  objection  having  been  made  in  the  District  Court. 

Held,  that  the  objection  to  the  validity  of  the  extraordinary  resolution 
could  be  entertained  by  the  Chief  Court  on  appeal. 

24  Ch.  D.  488  (1),  referred  to. 

Held  also,  that  the  defect  in  the  extraordinary  resolution  and  the 
notices  convening  the  meeting,  in  not  stating  that  the  Company  cannot  by 
reason  of  its  liabilities  continue  its  business  and  that  it  is  advisible  to  wind 
up,  was  fatal  and  that  the  order  of  the  District  Judge  must  consequently  be 
discharged. 

2  Ch.  191  (2),  3  C.  P.  D.  282  (3),  1  Ch.  D.  38  (4)  and  1  Ch.  547  (5', 
referred  to. 

Miscellaneous  first  appeal  from  the  order  of  C.  L.  Dundas,  Esquire, 
District  Judge,  Delhi,  tinted  the  i//<  September  1 1*16. 

Moti  Sugar,  for  Appellant. 

•I;ti  Gopal  Sethi,  for  Respondents. 


(1)  (1883]  24  Ch.  I>   188  (In  re  U  Economic  Building  Society). 

■j     1867)  i  Ch.  191    h*  te  Bridport  Old  Brewery  Co). 
(li)  (1877)  3  C    /'   /'■  282    Stone  v.  City  ami  County  Bank). 
[4]    |  D.  38  In  re  SiUutone  Fall  Colliery  Co.). 

(5)  (1806;  1  Ch.  517  \)n  re  National  Savings  Bank  Association). 
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The  judgment  of  the  learned  Judge  was  as  follows  : — 

Shadi  Lal,  J. — The  appellant  contests  the  validity  of  the  )st  Nov.  19]6. 
extraordinary  resolution  passed  by  the  Company  on  the  4th 
of  October  1914  with  respect  to  the  voluntary  winding  up 
thereof,  and  contends  that  if  that  resolution  is  bad  in  law, 
the  order  of  the  lower  Court  directing  that  the  voluntary 
winding  up  shall  continue  subject  to  the  supervision  of  the 
Court  cannot  be  sustained.  Now,  it  appears  that  this  objection 
was  not  raised  in  the  Court  of  first  instance,  but  it  has  been 
laid  down  in  Manchester  Economic  Society,  24  Ch.  D.  488  (J 
that  if  the  irregularity  in  passing  the  resolution  is  discovered 
after  the  supervision  order  has  been  made,  the  order  may  be 
discharged  on  .  application  to  the  Court  of  appeal,  and  the 
time  for  making  the  appeal  may,  if  necessary,  be  extended. 
There  can,  therefore,  be  no  doubt  that  the  appellant  is  not 
precluded  from  showing  that  the  aforesaid  resolution  did  not 
comply  with  the  provisions  of  law. 

Section  203  of  the  Indian  Companies  Act  prescribes  inter 
alia  that  a  Company  may  be  wound  up  voluntarily,  if  it 
resolves  by  an  extraordinary  resolution  to  the  effect  that  it 
cannot  by  reason  of  its  liabilities  continue  its  business  and 
that  it  is  advisable  to  wind  up.  Now,  the  extraordinary 
resolution  passed  on  the  4th  of  October  1914  simply  states 
that  the  Company  be  wound  up  voluntarily  and  neither  the 
resolution  itself,  nor  the  notice  convening  the  meeting,  states 
that  the  Company  cannot  by  reason  of  its  liabilities  continue 
its  business  and  that  it  is  advisable  to  wind  up  the  same.  This 
defect  seems  to  be  fatal,  vide  Bridport  Old  Brewery  Co.,  2  Ch. 
191  (2)  ;  Stone  v.  City  and  County  Bank,  3  0.  P.  D. 
282  (3) ;  Silkstone  Fall  Colliery  Co.,  1  Ch.  D.  38  (4)  ;  National 
Savings  Bank,  1  Ch.  547  (5). 

In  view  of  this  flaw,  and  considering  that  both  the  parties 
before  me  express  a  desire  that  the  Company  be  wound  up 
by  the  Court,  I  set  a  side  the  supervision  order  and  direct  that 
the  Union  Bank  of  India,  Limited,  Delhi,  be  wound  up  com- 
pulsorily,  and  that  B .  G.  Pandya  be  appointed  the  liquidator 
thereof.  He  should  furnish  security  in  such  sum  as  the 
District  Judge,  in  view  of  the  amount  already  received  or 
to  be  received  by  him,  may  prescribe-  The  accounts  shewing 
the  realisations  and  disbursements  made  by  the  voluntary 
liquidator   should  be  scrutinized    by   the    District  Judge,   and 

(1)  (1883;  24  Ch.  D.  48S  (In  re  Manchester  Econoinic  Building  Society), 

(2)  (1867)  2  Ch.  19i  (In  re  Bridport  Old  Brewery  Co.). 

(3)  (1877)  3  C.  P.  D.  282  {Stone  v.  City  and  County  Bank). 

(4)  (1875)  1  Ch.  D.  38  (Iu  re  Silkstone  Fall  Colliery  Co.). 

(5)  (1866j  1  Ch.  547  (In  re  National  Savings  Bank  Association), 
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if  it  is  found  that  the  liquidator  has  been  guilty  of  misconduct 
in  the  discharge  of  his  duties,  the  learned  Judge  may  remove 
him  and  appoint  another  suitable  persou  in  his  place.  I 
direct  all  subsequent  proceedings  to  bo  had  in  the  Court  of  the 
District  Judge,  Delhi. 

The    appeal   is   accepted  pro   tanto   and   the   parties    are 
directed  to  bear  their  own  costs  in  this  Court. 

Appeal  accepted. 

No.  36- 

Before  Eon.  Mr.  Justice  Shadi  Lal. 

MUSSAMMAT  JANKI— (Defendant)— APPELLANT, 

Versus 

NAUNIHAL  AND   DIN  DIAL— (Plaintiffs)  — 

MUSSAMMAT  SOHNI— (Defendant)— RESPONDENTS. 

Civil  Appeal  No.  €01  of  1916. 

Civil  Procedure  Code,  Act  V  of  1908,  order  32,  rule  7— compromise  on 
behalf  of  minor  by  attorney  of  guardian— leave  of  Court— what  it  should 
contain. 

Held,  bat,  although  desirable,  it  is  not  necessary  that  the  order  of  the 
Court  under  order  32,  rule  7  of  the  Code  of  Civil  Procedure  granting  leave 
for  a  compromise  on  behalf  of  a  minor  should  expressly  state  that  the  Court 
had  considered  the  terms  of  the  compromise  and  thought  them  beneficial 
to  the  minor  aud  it  is  sufficient  if  the  facts  and  circumstances  show  that 
the  Court  did  as  a  matter  of  fact  apply  its  mind  to  the  terms  of  the  com- 
promise and  considered  them  beneficial  to  the  minor. 

8  Cal.  L.  J.  31,  33  (1),  and  p.  274  (278)  (2),  referred  to  ;  also 

J.  L.  R.  29  Mad.  104  (3),  I.  L.  R.  17  All.  531  (4)    and  8  Cal.  L.  J. 

200  (5). 

Second  appeal  from  the  decree  of  Rai  Sahib  Lola  Bishambar  Dayal, 
District  Judge,  Iw/dak,  dated  the  Yith  January  1916. 

Tek  Cband,  for  Appellants. 

Moti  Sagar,  for  Respondents. 

The  judgment  of  the  learned  Judge  was  as  follows  :— 

lttfc  Nov  1916.  Suadi    Lal,  J.— The    District   Judge  dissenting   from   the 

Court  of  first  instauce  has  decreed  the  plaintiffs'  suit  and 
has  set  aside  the  decree  dated  the  6th  of  February  1915 
passed  in  accordance  with  a  compromise  arrived  at  betweon 
the     plaintiffs'    guardian     and    the     defendant.     The    learned 


(1)  (li)07j  8  Cal.  L.  J.  31  (33y    (Midnajwre  Zamindari  Coy.  v.  Gobinda 

Matho). 

(2)  (10»-8;  8  Cal.  L  J.  271  (278)  (Krithna  Perthad  v.  Romesh  Chundcr). 

(3)  (1905)  /.  L.  It.  29  Mad.  101  (OovMcuam  v.  Alagirisami). 

(4)  (18U5i  /.  L.  R.  17  All. 031  (Kalaoati  v.  Chtdi  Lal). 

(5)  (1907)  8  Cal.  L.  J.  200  {liiku  liuluui  v.  Mohcsh  lialwai). 
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Judge  is  entirely  wrong  in  holding  that  G-ovardhan  Das 
had  no  authority  to  act  on  behalf  of  the  plaintiffs'  mother 
who  was  appointed  by  the  Court  as  their  guardian  ad  litem. 
Indeed,  the  plaint  in  the  present  case,  instead  of  challeng- 
ing the  agency  of  Govardhan  Das,  contains  a  distinct 
admission  of  the  fact;  and  that  being  the  case  no  issue  was 
framed  on  the  point.  It  is  observable  that  oven  Govardhan 
Das  himself,  who  is  acting  even  in  the  present  case  on  behalf 
of  the  plaintiffs,  admits  in  the  clearest  possible  terms  that 
he  had  a  general  power  of  attorney  from  their  mother,  which 
authorised  him,  inter  alia,  to  settle  the  dispute  by  a  com- 
promise. I  fail  to  understand  why  the  District  Judge  holds 
that  "  there  is  no  evidence  in  the  case  that  Govardhan  Das 
"  had  any  authority  from  the  minors'  mother  to  represent 
"and  to  act  for  the  minors."  Indesd,  Mr.  Jlofci  Sa^ar  very 
properly  and  candidly  admits  that  he  is  unable  to  support 
the  view  taken  by  the  learned  Judge  on  this  point. 

The  crucial  matter  for  determination  is  whether  the 
leave  of  the  Court  was  duly  accorded  to  the  compromise 
which  formed  the  basis  of  the  decree.  Now,  a  perusal  of 
the  record  in  the  previous  case  shows  that  the  agent  of  the 
guardian  made  an  application  to  the  Court  for  leave  to  enter 
into  a  compromise  which  he  believed  to  be  for  the  benefit 
of  the  minors ;  that  the  terms  of  the  proposed  compromise 
were  placed  before  the  Court ;  and  that  it  granted  in  express 
terms  the  leave  prayed  for.  It  appears  that  the  suit  had 
been  instituted  some  months  before  the  date  of  the  aforesaid 
application,  that  a  good  deal  of  evidence  had  been  adduced 
by  both  the  parties  and  that  the  Court  was  fully  cognizant 
of  all  the  facts  having  a  bearing  upon  the  propriety  or 
otherwise  of  the  compromise.  There  can  be  little  doubt  that, 
though  the  order  granting  the  leave  does  not  say  so,  the 
Court  duly  considered  the  terms  of  the  compromise  and 
thought  that  they  were  beneficial  to  the  minors.  Now  order 
32,  rule  7  provides  that  the  leave  of  the  Court  must  be 
expressly  recorded  in  the  proceedings,  and  this  requirement 
of  the  law  has  been  fulfilled  in  the  case  before  me.  I  am 
not  prepared  to  hold  that  the  mere  omission  to  record  in 
the  order  granting  the  leave  that  the  Court  had  considered 
the  terms  of  the  compromise  and  regarded  them  to  be  bene- 
ficial to  the  minors  renders  the  consent  decree  invalid.  Mr. 
Moti  Sagar  relies  upon  certain  dicta  in  I.  L.  U.  29  Mad. 
104(1),    17  All.    531    (2)    and  8  0.  L.   J".  266   (3),  in  support 

(1)  (1905)  I.   L.  R.  29  Mad.  101  (Govindasami  v.  Alamgirisami). 

(2)  (1895)  I.  L.  R.  17  All.  531  (Kalavati  v.  Qhedi  Lai). 

(3)  (1907)  8  Cat.  h.  J.  2G6  (Biku  Halicair.  Mohesh  Halwai). 


148 


CIVIL  JUDGMENTS -No.  37.  [Record, 


of  his  contention  ;  but  it  seems  to  me  that  the  reasonable  view 
to  take  in  such  a  case  is  whether  all  the  facts  and  cir- 
cumstances show  that  the  Court  applied  its  mind  to  the  terms 
of  the  proposed  compromise  and  regarded  it  as  one  for  the 
benefit  of  thy  minors.  If  there  is  a  compliance  with  these 
requirements,  it  is  not  a  tine  qua  nan  to  the  validity  of  the 
consent  decree  that  they  should  find  a  place  in  the  order 
granting  the  sanction. 

It  will  be  observed  that  there  is  nothing  in  order  32, 
rule  7,  which  makes  it  incumbent  upon  the  Judge  to  reduce 
the  above  matters  to  writing  ;  though  it  is,  1  think,  exceed- 
ingly desirable  that  he  should  do  so.  Th  >  judgment  '  of  the 
Calcutta  High  Court  in  8  C.  L-  J.  ?»',  at  page  33  (1)  Jays 
down  the  rule  that  when  the  Court  permits  a  compromise, 
it  is  to  be  presumed,  in  the  absence  of  any  evidence  to  the 
contrary,  that  it  did  its  duty  in  the  matter  and  was  satisfied 
before  giving  permission  that  the  compromise  was  for  the 
benefit  of  the  minors  concerneJ,  and  this  view  has  been 
affirmed  in  a  later  case  reported  in  the  same  volume  at  page 
274  (vide  page  278)  (2). 

Holding,  as  I  do,  that  the  Court  considered  tho  com- 
promise to  be  proper  and  reasonable,  I  do  not  think  that  the 
omission  to  state  the  matter  in  express  terms  is  fatal  to 
the  decree  based  upon  the  compromise.  It  is  not  seriously 
alleged,  much  less  proved,  that  the  guardian  or  her  agent 
was  guilty  of  any  fraud  or  negligence.  Th  it  being  the  c  ise, 
no  valid  ground  has  been  established  for  impetching  the 
consent   decree. 

Accordingly  I  accept  the  appeal,  and  setting  aside  the 
decree  of  the  lower  Appellate  Court,  restore  that  of  the  Court 
of  first  instance  with  costs  throughout. 

Appeal  accepted. 


No-  37. 

Before  Hon.  Mr.  Justice  LeRossignol. 

MUBAMMAD  YAR  AND  OTHERS— (Dkkkndants)  — 

APPELLANTS, 

Versus 

PIRAN  AND  OTHERS-( Plaintiffs)—  RESPONDENTS. 

civil  Appeal  No.  2;<2l  of  1914. 

Custom-  tenant  rights-loss  of —upon  submersion  in  a  Tillage  not  liable  to 
liver  action  till  1879 — inequitabh-  custom — entry  in  Wajib-ul-arz. 

(1)  (1907)   8  Cal.  L.  J.  31  (33)  (Midnaporc  Zamindari  Coy.  v.  Gobinda 

Matho). 

(2)  (,1908)  8  Cal.  L.J.  271    878     ■'•'         I  Pi  rthad  v.  Romesh  Chundcr). 
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Plaintiffs,  occupancy  tenants  in  village  Toror  Bhanjani,  Muzarffargarh 
District,  sued  for  possession  of  their  occupancy  rights  in  lands  which 
had  been  recovered  from  the  river  after  submersion.  The  village  was 
not  subjected  to  river  action  before  1879  and  the  defendants  relied 
upon  entries  in  the  Wajib-ul-arz  of  1880  and  1900  to  prove  a  custom  to 
the  effect  that  diluviated  occupancy-tenant  land  on  submersion  becomes 
the  property  of  the  landlords  and  is  liberated  from  the  previously  existing 
tenant  rights.  The  occupancy  rights  were  in  existence  long  before  1880. 
It  was  alleged  that  a  similar  custom  existed  in  adjoining  villages  liable 
to  river  action. 

Held,  that  it  was  prima  facie  inequitable  to  apply  in  this  village, 
which  originally  was  not  subiect  to  diluvion,  rules  which  obtained  in 
adjoining  villages,  which  were  subjected  to  river  action  at  the  time  when 
the  tenancy  rights  were  created  and  considering  that  the  village  of  the 
parties  to  the  suit  was  not  subject  to  river  action  till  1879  and  that 
the  enforcement  of  the  disputed  custom  at  once  led  to  litigation,  no  valid 
custom,  which  must  be  ancient  to  have   the  force  of  law,  existed. 

Held  also,  <hat  the  entries  in  the  Wajib-ul-arz  being  ex-parte  were 
of  little  value. 

Second  appeal  from  the  decree  of  F-  B.  R.  Spencer,  Esquire, 
Additional  Divisional  Judge,  Multm,  at  Dera  Ghazi  Khan, 
dated  the  9th  June  1914. 

Abdul  Rashid,  for  Appellants. 

Taj-ud-Diu,  for  Respondents. 

The  judgment  of  the  learned  Judge  w*s  as  follows  : — ■ 

LeRossignol,    J. — Before   this    Court   are  five    connected    gQ^  tfov   \g\$t 
appeals,  which  will  be  dealt  with  in  this  judgment. 

There  were  originally  six  suits,  all  of  which  were  dismiss- 
ed by  the  first  Court,  in  five  only  was  an  appeal  preferred  to 
the  District  Judge  who  accepted  them  and  decreed  for  the 
plaintiffs. 

The  main  question  in  these  cases  is  whether  the  defen- 
dants whc  nre  the  proprietors  of  the  land  have  established  a 
custom  whereby  diluviated  occupaucy  teuaut  laud  on  submer- 
sion at  once  becomes  the  property  of  the  landlord  and  i3  liberat- 
ed from  the  previously  existing  tenant  right- 
In  bolding  in  the  negative  the  learned  District  Judge  has 
relied  on  a  judgment  of  this  Court  311  of  1902  to  which 
the  present  defendants  were  parties. 

For  the  defendants-appellants  it  is  urged  that  the  Wajib' 
nl-arz  of  1830  and  1900  are  in  their  favour,  that  the  custom  is 
general  in  the  District  as  proved  by  a  large  number  of  Wajib' 
ul-arsz  and  that  in  this  very  village,  a  large  number  of  muta- 
tions have  been  proluced,  which  prove  that  tbe  custom  has 
seen  acted  upon  in  this  village. 
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The  suits  were  instituted  on  17th  December  1907,  and 
the  mutations  referred  to  all  bear  one  of  two  dates,  viz., 
1898  and  1910. 

The  custom  propounded  by  the  defendant  is  prima  facie 
inequitable,  but  may  be  susceptible  of  explanation,  but  as  it  is 
prima  facie  inequitable  evidence  in  support  of  it  must  be  cogent 
before  it  can  be  held  proved. 

Now  the  facts  are  that  in  the  first  Settleraeut,  no  reference 
at  all  to  diluvion  and  the  custom  now  recited  was  made  and 
the  reason  for  this  omission  is  made  clear  by  the  Wajib-uU 
arz  of  1880  which  recites  that  the  village  had  become  subject 
to  river  action  only  in  the  previous  year. 

Then  and  then  only  was  the  entry  cancelling  occupancy 
rights  on  submersion  of  the  tenancy  land  incorporafed  in  the 
Wajib-ul-arz.  So  far  however  as  the  evidence  on  the  record 
goes,  it  was  only  in  1898  that  the  entry  was  formally  acted 
upon  for  the  first  time. 

Now  the  occupancy  rights  are  of  a  date  long  anterior  to 
1880,  and  it  is  prima  facie  inequitable  that  rights  granted 
long  before  river  action  began  should  be  subjected  to  rules 
obtaining  in  neighbouring  villages  which  were  liable  to  river 
action  when  the  tenancy  originated. 

It  is  only  when  the  condition  of  forfeiture  is  part  and 
parcel  of  the  tenancy  contract  that  it  is  equitable. 

In  this  village  it  was  no  part  of  the  tenancy  conditions, 
and  as  soon  as  the  Wajib-ul  arz  was  acted  upon,  litigation 
resulted  which  ended  in  the  defeat  of  the  proprietors. 

I  am  quite  unable  to  accede  to  the  proposition  that  the 
custom  is  equitable  because  the  only  right  of  the  tenant  is 
based  on  his  possession  and  that  on  losing  possession  he  loses 
his  right.  If  the  same  principle  were  generally  applied, 
the  result  would  be  chaos,  when  possession  is  lost  not  by 
the  laches  or  action  of  the  possessor,  but  by  act  of  God,  or 
force  majeure,  that  per  se  is  not  in  law  good  ground  for  hold- 
ing that  the  right  to  recover  possession  is  forfeited. 

The  statement  of  custom  in  the  Wajib-xiUarzes  of  1880  and 
1900  is  an  co'-parle  statement  and  as  sucii  is  of  very  little 
value ;  further  on  the  face  of  it,  it  is  a  statement  of  a 
custom  which  was  propounded  in  this  village  for  the  first 
time  in  1879.  Saoh  a  custom  is  not  ancient  and  has  not 
the  force  of  law. 

Aly  conclusion  is  that  the  custom  propounded  by  the 
defendants  has  not  been  proved. 

#  #  #  # 
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The  result  is  that  the  appeals  are  dismissed  with  costs 
except  in  suit  2322  where  the  appeal  is  accepted  as  regards  the 
Phatwali  area  only  ;  in  that  case  parties  shall  bear  their  own 
costs  throughout. 

Appeals  except  one  dismissed. 


No.  38 

Bejore  Eon.  Mr.  Justice  Shadi  Lai  and  Hon.  Mr. 
Justice  Broadway. 

NIRINJAN  DAS  JETHU  MAL— (Defsndant)— 

APPELLANT, 

Versus 

KIRORI  MAL- (Plaintiff)- RESPONDENT. 

Civil  Appeal  No.  2732  of  1915. 

Punjab  Courts  Act,  III  of  1914,  sections  21,  38  and  39— case  decided 
by  a  Subordinate  Judge  who  has  been  appointed  Additional  Judge — ■ 
when  case  has  not  been  assigned  to  him  by  the  District  Judge— Court  to 
which  appeal  lies. 

Held,  that  where  a  Subordinate  Judge  who  has  been  appointed  Addi- 
tional Judge  hears  and  decides  a  case  which  has  not  been  assigned  to 
him  by  the  District  Judge  under  section  21  (2)  of  the  Punjab  Courts 
Act,  the  appeal  from  his  decision  lies  to  the  District  Judge  if  the  value 
of  the  suit  does   not  exceed  Rs.  5,000,  and  not  to   the   Chief  Court. 

46  P.  R.  1898  (1)  and  23  P.  R.  (Or.)  1831  (2),  referred  to. 

Second  appeal  from  the  decree  of  0.  L.  Ditndas,  Esquire, 

District  Judje,  Delhi,  dated  the  [tith  June   1915, 
Moti  Sagar,  for  Appellant. 

Kirkpatrick,  for  Respondent. 

The  judgment  of  the  Court   was  delivered  by — 

Shadi  Lal,  J. — This  appeal  arises  out  of  a  suit,  which  was  12th  Dec.  1916. 
tried  in  the  first  instanca  by  Lala  Murari  Lal  as  a  Subordinate 
Judge.  It  appears  that  he  had  also  been  invested  with  the 
powers  of  an  Additional  Judge,  and  the  question  arises  whe- 
ther the  appeal  from  the  decree  for  Rs.  892  passed  by  him  in 
favour  of  the  plaintiffs  lay  to  the  District  Judge  or  direct  to 
the  Chief  Court.  Now  a  perusal  of  the  relevant  sections  of 
the  Punjab  Courls  Act  of  1914  makes  it  clear  that  directly  a 
notification  is  made  appointing  a  particular  person  to  be  a 
District  Judge,  a  Subordinate  Judge  or  a  Munsiff,  he  is 
entitled  to  entertain  and  adjudicate  upon  civil  suits  within 
the  prescribed  limits  of  his  pecuniary  jurisdiction.  {Vide 
sections  25  and  26).     The  same  thing  cannot,  however,  be  said 

(1)  46  P.  R.  1898  {Mussammat  Nekhan  v.  Muhammad  Khan). 

(2)  23  P.  R.  {fir,)  1881  (Tulsi  Ram  v.  Empress). 
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with  respect  to  an  officer  appointed  merely  as  an  Additional 
Judge.  The  notification  itself  does  not.  define  his  powers, 
and  until  tlie  District  Judge  acting  under  section  21  (2) 
assigns  to  him  some  civil  business,  he  is  incompetent  to 
exercise  any  civil  jurisdiction.  His  functions  as  a  Civil  Court 
are  confined  to  the  cases  made  over  to  him  by  the  District 
Jndcre,  and  in  discharge  of  those  functions  he  exercises  all  the 
powers  of  a  District  Judge.  Theae  is  no  doubt  that  when  he 
passes  a  decree  or  an  order  in  the  exercise  of  original  jurisdic- 
tion over  cases  duly  assigned  to  him,  an  appeal  against  it  lies 
not  to  the  District  Judge  but  to  the  Chief  Court. 

Now,  in  the  case  before  us  there  is  nothing  to  show  that 
the  suit  was  assigned  under  section  21  (2)  by  the  District 
Judge  to  L.  Murari  Lai,  and  we  must,  therefore,  take  it  that 
the  hitter  when  deciding  the  dispute  between  the  parties  was 
acting  not  as  an  Additional  Judge,  but  as  a  Subordinate  Judge. 
It  will  be  observed  that  the  jurisdiction  of  an  Additional  Judge 
lies  within  a  narrow  compass,  and  though  an  officer  appointed 
to  act  as  such  ordinarily  occupies  a  higher  status  than  a 
Subordinate  Judge,  it  is  conceivable  that  no  case  exceeding 
Rs.  1,000  in  value  may  be  assigned  to  him,  and  in  that  event 
his  jurisdiction  would  not  be  so  extensive  as  that  of  a  Subordi- 
nate Judge.  With  the  exception  of  the  forum,  to  which 
appeals  would  he  from  his  decrees  or  orders,  an  Additional 
Judge  as  such  would  be  no  better  than  a  Munsiff  of  the  first 
class.  This  view  receives  support  from  a  judgment  of  this 
Court  in  46  P.  B.  1898  (1),  which  lays  down  with  reference  to 
section  75  of  the  old  Punjab  Courts  Act,  which  section  is  in 
pari  passu  with  section  21  of  the  new  Act,  that  a  Subordinate 
Judge  of  the  2nd  class  does  not,  in  consequence  of  a  notification 
appointing  him  to  be  an  Additional  District  Judge,  acquire 
jurisdiction  to  decide  suits  exceeding  Rs.  5,000  in  value. 

The  above  discussion  establishes  the  proposition  that  a 
Subordinate  Judge  does  not  necessarily  merge  in  an  Additional 
Judge,  and  that,  there  is  no  legal  obstacle  in  the  way  of  one 
and  the  same  officer  acting  as  an  Additional  Judge  with  respeot 
to  the  business  specially  made  over  to  him  by  the  District 
Jndge  under  section  21  (2)  and  as  a  Sub-Judge  qua  all  other 
judicial  work.  Wo  would  by  way  of  analogy  cite  the  case  of  a 
Magistrate  of  the  first  class  exercising  enhanced  powers  under 
section  30,  Criminal  Procedure  Code.  The  Criminal  Procedure 
Code  of  1898  makes  the  quantum  of  sentence  passed  in  a  particu- 
lar  cisc   the    teal     for  determining    the  forum   of  appeal,    but 


(1;   I'''  /'.  li.  1898  (Mussammal  Nekhan  v.  Muhammad  Khan), 
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under  the  Code  of  1872  an  appeal  lay  to  the  High  Court  from 
every  sentence  passed  by  a  Magistrate  exercising  enhanced 
powers,  vide  section  270,  and  to  the  Sessions  Judge  from  a 
sentence  passed  by  a  Magistrate  of  the  first  class,  section  269. 
We  find  that  in  1881  a  ease  came  up  before  the  Chief  Court  in 
which  a  District  Magistrate,  who  was  a  first  class  Magistrate 
invested  with  the  enhanced  powers,  had  passed  upon  an  accused 
two  sentences,  each  of  which  sras  within  the  competency  of  a  first 
class  Magistrate  and  that  a  Division  Bench  in  dealing  with 
the  question  whether  the  appeal  lay  to  the  Sessions  Judge  or 
to  the  High  Court  observed  that  the  test  was  whether  the 
Magistrate  was  not  acting  in  the  exercise  of  his  ordinary  powers 
as  a  Magistrate,  first  class,  but  was  acting  in  the  exercise  of 
his  special  powers.  In  view  of  the  fact  that  any  Magistrate 
of  the  first  class  could  have  passed  the  two  sentences  without 
exceeding  the  limits  of  his  jurisdiction,  the  learned  Judges 
held  that  the  Magistrate  must  be  deemed  to  have  acted  as  an 
ordinary  first  class  Magistrate,  and  that  the  Sessions  Judge 
was  competent  to  hear  the  appeal.  (Vide  23  P.  R.  1881 
Cr.  )  (1).  This  ruling  applies  a  fortiori  to  the  present 
case,  considering  that  the  jurisdiction  of  the  Additional  Judge 
is  confined  within  the  limits  prescribed  by  section  21  (2)  of  the 
Courts  Act  and  that  every  matter  not  covered  by  the  said  sub- 
section must  come  within  the  ordinary  powers  exercised  by  the 
officer  concerned. 

For  the  aforesaid  reasons  we  are  of  opinion  that  Lala 
Murar-i  Lai  decided  the  suit  as  a  Subordinate  Judge,  and  that 
the  appeal  from  the  decree  passed  by  him  lay  to  the  Disti  ict 
Judge.  With  this  expression  of  opinion  we  remit  the  appeal 
to  the  Single  Bench  for  decision  on  the  merits. 


No.  39- 

Before  Hon.  Mr.  Justice  Scott-Smith  and  Hon.  Mr. 

Justice  Shadi  Lai. 

JAHANGIRIMAL— (Plaintiff)— APPELLANT, 

Versus 

KANSHI  RAM  AND  OTHERS— (Defendant)— 

RESPONDENTS. 

Civil  Appeal    No.  952  of  1914. 

Indian  Registration  Act,  XVI  of  1908,  sections  23,  25  and  77— docu- 
ine/nt  presented  out  of  time— time  not  extended  by  Registrar— whether 
Civil  Court  should  grant  a  decree  and  whether  it  can  question  the 
propriety  of  Registrar  s  discretion. 

(1)  23  P.  R.  {Cr.)  (1881  Ttdsi  Ram  v.  Empress). 


154  civil  judgments-No.  39.  [Reookd, 


A  document  dated  7th  January  1913  was  presented  to  the  Sub  Registrar 
for  registration  on  21st  August  1913  and  the  latter  refused  to  register 
it  on  account  of  various  defects  in  its  composition,  &c.  0  n  appeal  to  the 
Registrar  the  latter  upheld  the  order  of  the  Sub-Registrar  on  the  same 
grounds  and  also  because  registration  was  barred  under  section  23  of 
the   Registration  Act.    A  suit  was  then   filed  under  section  77. 

Held,  that  it  was  doubtful  whether  a  suit  was  competent  at  all  under 
section  77  of  the  Registration  Act,  a9  the  order  of  the  Registrar  was  one 
"  refusing  to  accept  for  registration  "  and  not  one  "  refusing  to  order 
the  document  to  be  registered. " 

J.  L.  R.  21  Bom.  699  (1)  and  per  contra  10  Mad.  L  J.  104  (2), 
referred  to. 

Held  also,  that  apart  from  this  the  suit  must  fail  on  the  simple  ground 
that  the  document  was  not  presented  within  the  period  of  1  months,  as 
required  by  section  23,  and  that  there  is  no  order  of  the  Registrar 
extending  the  time. 

1.  L.  R.  5  Cal.  820  (3),  referred  to. 

Held  further,  that  the  Civil  Courts  have  no  right  to  question  the 
propriety  of  the  discretion  vested  in  the  Registrar  under  section  25  of  the 
Act. 

7.  L.  R.  30  Bom.  304  (A)  and  I.  L.  R.  6  .4//.  460  (5),  referred  to. 
First  appeal  from  the  decree  of  A    Seymour,  Esquire,  District 
Judge,  Ambala,  dated  the  1th  April  1914 
Sundar  Das  and  Ganga  Ram,  for  Appellant. 
Badr-ud-Din  and  Dharam  Das  Sari,  for  Respondents. 

The  judgment  of  the  Court  was  delivered  by — 

4th  Jany.  1917.  Shadi  Lal,  J — This  was  a  suit   brought  uuder   section  77 

of  the  Indian  Registration  Act  (XVI  of  1903),  for  a  decree 
directing  the  registration  of  a  document,  which  had  been 
refused  by  the  Registrar.  The  document  is  dated  7th  January 
1913,  and  being  one  not  affecting  immoveable  property  does 
not  require  compulsory  registration.  The  plaintiff,  however, 
insists  upon  its  registration,  and  the  learned  District  Judge 
has  dismissed  the  suit  on  the  ground  that  the  order  of  the 
Registrar  does  not  amount  to  a  refusal  to  register,  but  is 
one  simply  refusing  to  direct  the  acceptance  of  the  deed  for 
registration. 

It  appears  that  the  document  was  presented  for  registra- 
tion to  the  Sub-Registrar  on  the  21st  August  1913  after  the 
expiration  of  the  period  of  four  months  prescribed  by  section 
23  of  the  Registration  Act.  Tin-  Sab-Registrar  refused  to 
register  it  on  the  grounds  thai    the  oaste  and  the   residence  of 

(1)  (1896)  l    /,  R.21  Bom. 699   iiangava  v.  Sayata). 

(2)  (1899)  10 Mad.  L  ./.  lot  {Nararimha  v.  Ramalingama  Rao). 

(3)  (1*80;  1.  L.  R,  5  Cal.  B20  i  M  ban  Nutya  v.  Dhon  Mahomed). 
(A)  (1905)  I.  L.  R.  30  Bom.  3<M  n  v.  Qoolam  Iloosein). 
(5)  (1884)  2.  L.  B.  6  All,  460  (Durga  Singh  v.  Mathuradas). 
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the  executants  were  not  mentioned  in  the  deed,  that  it  was 
not  signed  by  one  of  the  executants,  that  it  did  not  show  in 
whose  favour  it  had  been  executed,  that  the  paper  upon  which 
it  was  written  was  torn,  and  that  the  language  used  therein 
was  not  idiomatic.  The  plaintiff  preferred  an  appeal  to  the 
Registrar  who  passed  the  following  order  : — 

"  Registration  is  barred  under  section  23  of  the  Registration 
"  Act.  The  document  has  not,  on  the  face  of  it,  been  executed 
"  by  one  of  the  alleged  executants.  Other  reasons  for  refusal 
"  also  good.     Dismissed  with  costs." 

Now,  it  has    been  held  by  the  i'ombay  High  Court  in  1.   L. 
R.    21    Bom:   699    (1)    that   when    the    Registrar    declines    to 
extend  time  prescribed  by  the  Act,  and  accordingly  refuses  to 
admit  the  document  for  registration,  his  order  is  to  be   treated 
not  as  one  refusing  to  register  within    the    purview    of    section 
77,   but  as  an  order   refusing  to   accept  for  registration ;    and 
that   a   suit   under   section    77  cannot  be     maintained.     This 
view  has,  however,  been  dissented  from  by    the    Madras    High 
Court  in    10  Mad.    L.  J.  104    (2j,  where   the   learned    Judges 
pointed   out   that    the   aforesaid   section   has    application    not 
merely  to  cases  in  which  the  Registrar  has   refused  to  register 
the  document,  but  also  to   cases    in  which   the    Registrar  has 
refused  to  accept  for  registration.     We  consider  it  unnecessary 
to  express  any  definite  opinion  upon  the  subject,  because  assum- 
ing that   the  suit   is    maintainable    under   section   77    of    the 
Registiation  Act  we    have    no   hesitation    in  holding  that   the 
Civil    Court  should  decline    to   grant  a   decree    on   the  simple 
ground  that  the  document  was  not  presented  within  the  period 
of  four   months  us  required    by  section  23,   and  that  there  is  no 
order  of  the  Registrar  extending    the    time.     Upon    the   record 
there  is   not  a  particle  of  evidence  that  the  plaintiff   presented 
the  document  to  the    Sub-Registrar   before    2lst    August ;   and 
that  being  the  case,  we  must  decline    to   grant  the   decree  for 
the  registration  of  the  document,  which  decree    would  interfere 
with  the  discretionary  powers  allowed  to   the  Registrar.     It   is 
beyond  dispute  that  the  Civil    Court  has    no   right  to  question 
the   propriety  of  the  discretion  vested  in    the   Registrar   under 
section  25  of  the  Act,  vide,  inter  alia,  I.  L.  B.  30  Bom%  304  (3) 
and  6  All  460  (4). 

Mr.  Sundar  Das  for  the  appellant  contends  that  the  Civil 
Court  in  an  action  brought  under  section  77  is  confined  to  the 
consideration  of  the  question  whether  the  document  was  exe- 
cuted or  not,  and  has  nothing  to    do  with    the  matter  whether 

(1)  (1890;  /.  L.  R.  2i  Bom.  699  (Gangava  v.  Sayava). 

(2)  1,1899;  10  Mad.  L.  J.  104  (Xarasimha  v,  Ramalingama  Rao). 
(3;  U90o)  i.  L.  R.  30  Bom.  304  (Abdool  lluosein  v.  Ghulam  Hoosein). 
(4)  (1884;  I.  L.  R.  6  All.  460  (Durga  Singh  v.  Mathuradas). 
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the  presentation  of  the  document  was  or  was  not    within  time. 

This  argument  appears   to  us    to  be   wholly  untenable,   because 

it  is  clear  that  the    Civil    Court   is    not    justified    in   passing  a 

decree    which    would   be    contrary   to    the    provisions     of    the 

Registration  Act.     In  fact,  the  judgment  of   the  Calcutta    High 

Court  in  I.  L.  E.  5  Cal.    820    (I)   is  a  clear   authority   for  the 

view  that  when  a  deed  has  not  been  presented  for   registration 

within    four    months    from     the   date  of    its    execution,     the 

Court  shonld  refuse  to  pass  a  decree  directing   the  registration. 

For  the  aforesaid  reasons    we   confirm    the   decree    of  the 

District  Judge  though  not  exactly  on  the  ground  stated  by  him 

and  dismiss  the  appeal  with  costs. 

Appeal  dismissed. 


No-  40- 

Before  Bon.  Mr.  Justice  Scott-Smith  and  Hon.  Mr.  Justice 
Shadi  Lai. 

RUP  CHAND  AND  OTHERS— (Plaintiffs)  - 
APPELLANTS, 
Versus 
FAZAL  ILAHI  AND  OTHERS— (Defendants)— 
RESPONDENTS. 
Civil  Appeal  No.  420  of  1914. 
Minor —Contract  to  a  lease  to  mino*  and  another  in  equal  shares  —whether 
void  in  toto. 

The  defendants  bad  contracted  to  lease  certain  land  to  D.  R.  and  S.  L. 
a  minor.  D.  R.  died  and  plaintiffs  as  his  heirs  brought  the  present  suit  for 
possession  of  half  of  the  land  comprised  in  the  lease  as  representing  their 
share.  The  Divisional  Judge  held  that  as  a  contract  with  a  minor  is 
void  and  the  present  contract  was  a  joint  one,  it  was  void  as  a  whole, 
and  plaintiffs  could  not  sue  under  it. 

Held,  that  as  the  contract  ivas  in  favour  of  D.  R.  and  S.  L.  in  equal 
shares  it  was  divisible  and  the  suit  by  the  heirs  of  D.  R.  for  the  lattcr's 
half  of  the  land  was  consequently  maintainable. 

/.  L.  It.  32  4//.  25  (2),  distinguished. 

Second  appeal  Jrom  the  decree  of  T.  P.  Ellis,  Esquire,  Divisional 
Judge,  Shahpur  Division,  at  Sargodha,  dated  the  19th 
January  1914. 

Nanak  Chand,  for  Appellants 
L.  M.  Datta,  for  Respondents 
The  judgment  of  the  Court  was  delivered  by — 

dth  Jany.  1917.  Scott-Smith,  J.—  The  facts  of  the  case,  out  of   which   this 

secoud  appeal  arises,  are    that  defendants  1  and  2  contracted  to 
lease  certain    land  to  Dittu  Ram  major  and  Sohan   Lai   minor- 

(1)  (1880)  /.  L.  R.  5  Cal.  820  (Noban  Nusya  v.  Dhon  Maliomed). 

(2)  (1909)  /.  L.  R.  32  All.25  (Shiam  Lai  v.  Ram  Piari 
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Dittu  Ram  died  and   plaintiffs-appellants   are   his  reversioners 
and   legal   representatives.     Sohan     Lxl    after    attuniui*     his 
majority  executed  a  release  in  favour  of  the  lessors  as  regards 
his  share  and  plaintiffs  brought  the  present  suit  for  possession 
uuder  the  lease  of  one-half  the   property  as  representing  their 
share.      The  first   Court   granted  the  decree  asked  for,    but   on 
appeal  the  learned  Divisional   Judge    held  that   as   a   contraot 
with  a  minor  is  void   and   as   the   present   contract   is    a   joint 
and  indivisible   one,  therefore  it  was  void   as  a  whole   and    the 
plaintiffs  could  not  sue   under    it.     The  Judge    cited   I.    L.    E. 
32  All.  25  (1)  as    in   some  respects  similar  to  the  present  c  ise. 
It    is  very  clearly    distinguishable    from   that    case,    in  which 
it   was  merely  held  that  the  contract  so  far  as   the    minor   was 
concerned  was  void.     In  our  opinion   the  decision   of  the   lower 
Appellate  Court  is  not  maintainable  because  the  lease   is  not   a 
joint  and  indivisible  contract  as  stated  by  the  learnei   Divisional 
Judge.     A  reference  to  it  shows  that  it   was  executed  in  favour 
of  Dittu  and  Sohan  Lai  in  equal    shares.     Under  these   circum- 
stances we  can  see  no  reason  why  each  of  the  lessees  should  not 
be  allowed  to  bring  a  suit  for  the  one-half   share   contracted  to 
be   leased  to  him.     Mr.  Nanak  Chand  on  behalf   of   the   appel- 
lants has  cited  certain  authorities  in  support  of  the   proposition 
that  a  contract  entered  into   by   a   minor  can   be   enforced   by 
him.     There  are  conflicting  rulings  of  the  High  Courts   on  this 
point  and  in  the  vie^  we  take  of  the  case  it  is  not  necessary  for 
us  to   decide  it.     We  hold    that   the   contract  was  a    divisible 
one  and   that   therefore    the    plaintiffs  can   sue   upon  it. 

We,  therefore,  accept  the  appeal,  set  aside  the  order  of  the 
lower  Appellate  Court,  and  remand  the  case  to  that  Court  for 
redecision  of  the  appeal  in  accordance  with  law.  Stamp  in 
this    Court    will    be  refunded    and  other  costs  shall    be   costs 

in  the  case. 

Appeal  accepted. 


No-  41- 

Before  Eon.  Mr.  Justice  Scott- Smith  and  Hon.  Mr.  Justice 
Shadi  Lai. 
KIRPA  RAM  AND  NATHA  MAL— (Defendants)— 
APPELLANTS, 
Versus 
ASA  SINGH— (Plaintiff)  -RESPONDENT. 
Civil  Appeal  No.  919  of  1914. 
Indian  Registration  Act,  XVI  of  1908,  section  77— order  refusing  to 
order  the  document  to  be  registered  iinless  ambiguous  passage  is  made  clear — 

(1)  (1909)  /.  L.  B,  32  All.  25  (Shiam  Lai  v.  Ram  Piari). 
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whether  "order  of  refusal"  within  the  meaning  of  the  section— limitation 
for  filing  suit— starting  point. 

Held,  where  a  Registrar  made  an  order  to  the  effect  that  either  a  new 
and  clear  Bale-deed  should  be  made  or  a  noto  added  to  the  present  deed 
making  the  ambiguous  passage  quite  clear,  that  this  was  an  order  refusing 
to  order  the  document  to  be  registered  within  the  meaning  of  section  77  of  the 
Registration  Act. 

Held  also,  that  the  expression  "making  of  the  order"  in  section  77 
does  not  mean  merely  recording  the  order  of  refusal  in  writing  but  also 
communicating  it  to  the  party  concerned  so  as  to  bind  him,  and  that  the 
terminus  a  quo  for  limitation  of  a  suit  is  the  date  of  plaintiff's  knowledge. 

L  L..R.  28  Bom.  8  (1),  referred  to, 

Seco;-id  ajjpeal  from  the  decree  of  P.  D.  Agnew,  Enquire,  Additional 
Divisional  Judge,  Lahore,  dated  the  1th  March  1914. 

Mehr  Chand,  for  Appellants. 

Tiratli  Ram,  for  Respondents. 

The  judgment  of  the  Court  was  delivered  by — 
IQth  Jan.  1917.  Shadi'Lal,  J. — This  was  a  suit  under  section  77  of  the  Indian 

Registration  Act  brought  by  the  respondent,  Asa  Singh,  for  a 
decree  directing  the  registration  of  a  sale-deed  executed  in  his 
favour  by  the  appellant,  Kirpa  Ram.  The  lower  Courts  have 
decreed  the  claim,  and  their  decision  is  challenged  bv  the 
appellant  on  the  ground  that  the  requirements  of  the  said  sec- 
tion have  not  been  complied  with. 

The  relevant  facts  are  as  follows  :  —  On  the  13th  February 
1913  the  deed  in  question  was  executed,  and  was  then  presented 
for  legistration  by  the  executant.  The  Sub-Registrar  refused 
to  register  it  on  the  ground  of  what  he  consilered  to  be  an 
ambiguity  in  the  description  of  the  southern  boundary  of  the 
property  sold.  On  appeal  the  Registrar  set  aside  the  order  of 
the  Sub- Registrar,  and  sent  the  document  back  on  the  .">th 
March  with  the  remark  that  the  alleged  ambiguity  was 
explained  by  a  foot  note  to  the  deed  itself-  He  accordingly 
accepted  the  appeal,  and  directed  the  registration.  The  Sub- 
Registrar,  instead  of  obeying  tke  order,  made  a  reference  to  the 
Registrar  reiterating  his  previous  objection,  and  ou  the  8th 
March  1913  the  Registrar  accepted  the  objection  and  ordered 
that  (1)  either  a  new  and  clear  sale-deed  should  be  executed, 
or  (2)  a  note  should  be  added  making  the  ambiguous  passage 
quite  clear. 

The  Courts  below  have  found  that  the  order  of  the  8th 
March  was  passed,  not  only  in  the  absence  of  the  plaintiff,  but 
without  giving  him  notice  to  attend  to  hear  the  order.  It  is, 
further,  clear  that  the  application  made  by    him    on    the    15th 


(1)  UW3)  /.  L.  R.  28  Bum.  8  {Abdul  Ali  v.  Mirja  Khan). 
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March  1913  for  copies  of  the  various  orders  referred  to  above 
was  refused,  and  his  second  application  presented  on  the  17th 
March  met  with  no  better  fate.  The  requisite  copies  were 
eventually  supplied  on  the  6th  May  1913,  and  the  present  suit 
was  instituted  on  that  very  day. 

The  first  objection  taken  on  behalf  of  the  appellant  is  that 
no  order  was  passed  by  the  Registrar  refusing  to  order  the 
document  to  be  registered,  and  that  a  suit  under  section  77  is, 
consequently,  incompetent.  Now,  the  Sub-Registrar's  order  is 
in  express  terms  an  order  ref  using  to  register  the  document,  and 
not  one  refusing  to  accept  it  for  registration;  and  the  Registrar, 
though  he  did  not  in  so  many  words  say  that  he  declined  to 
register  the  deed,  clearly  intended  that  he  was  not  prepared  to 
register  the  document  as  it  stood.  There  can  be  little  doubt 
that  his  order  was  tantamount  to  a  refusal  in  the  event  of  the 
plaintiff's  non-compliance  with  the  direction  contained  therein. 
In  cases  of  this  kind  the  Court  must  have  regard,  not  only  to 
the  actual  wording  of  the  order,  but  also  to  its  substance  and 
intent  ;  and  applying  this  test  we  consider  that  the  order  of  the 
8th  March  1913  must  be  treated  as  one  refusing  to  register  the 
document. 

The  next  question  is  whether  the  suit  was  instituted  within 
thirty  days  after  the  making  of  the  order  of  refusal    As  observed 
above  the  Courts  below  have  found  that  the  order    in    question 
was  passed  in  the    absence    of   the   plaintiff    and    without   any 
previous  notice  to  him,  and  that  he  was    even  denied  the  means 
of  ascertaining  the  contents  of  the  order.     It  has    been   further 
held  that  the  plaintiff   did   not   become    aware     of    the    nature 
thereof  until  the    6th    May,    when    the    necessary  copies    were 
supplied  to  him.     Upon  these  findings    we    have   no   hesitation 
in    holding   that   the   present    suit,    which  was    instituted   on 
the  6th  May,  is  clearly  within  limitation.     As    observed  by  the 
Bombay  High  Court  in    I.    L.    li.    28  Bom.   S    (1),  the  expres- 
sion "  making  of  the  order  "  in  section    77    means,  not   merely 
recording  the  order  of  refusal    in    writing,    but    communicating 
it  to  the  party  concerned  so  as  to  bind  him   by    it.     Any    other 
interpretation  would  lead  to  the  absurdity    that    a   suit    might 
be  barred  by  time  before  the   person    entitled    to    impeach   the 
order  came  to  know  of  its  existeuce      If  the  party,    affected    by 
the  order  acts  in    such  a  way    as    to    preveut    the    officer  from 
communicating  it  to  him  within  a  reasonable  time  after    he  has 
written  it,  it  may  be  that  the   date  of  the  order    would   be  the 
date  when  it  could  have  been  brought  to  the  knowledge   of  the 


(1;  (1903;  /.  L.  R.  26  Bom.  8  {Abdul  ALL  v.  ilirja  tCliaii), 
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purty.  But  in  the  present  case  it  is  quite  clear  tbat  the 
plaintiff  instead  of  being  negligent  made  every  endeavour  to 
learn  the  contents  of  the  order,  but  he  was  frustrated  in  his 
effort. 

Indeed,  the  learned  Pleader  for  the  appellant  admits  that 
the  terminm  a  quo  is  the  date  of  the  plaintiff's  knowledge,  and 
on  the  finding  of  the  lower  Appellate  Court  we  must  hold  that 
the  plaintiff  became  aware  of  the  order  for  the  first  time  on  the 
6th  May  when  he  instituted  the  suit. 

On  both  the  points  the  appeal  fails  and  is  accordingly 
dismissed  with  costs. 

Appeal  dismissed. 


No  42. 

Before  Hon.  Mr.  Justice  Broadway. 

SHAM  >-U  D-D  IN— (Plaintiff)-APPELLANT, 

Versus 

GHULAM  HASSAN  AND  OTHERS— (Defendants)— 

RESPONDENTS. 

Civil  Appeal  No.  1101  of  1916. 

Punjab  Pre-emption  Act,  I  of  1913,  section  4— sale  of  a  decree  for 
possession  of  land  on  payment  of  a  certain  sum-  whether  a  sale  giving  rise 
to  right  of  pre-emption. 

One  0.  J.  obtained  on  the  28tli  June  1914  a  decree  for  possession  of 
certain  land  sold  by  his  mother  "  conditional  on  his  paying  lis.  300  (as 
equitable  compensation)  to  the  defendant."  On  12th  July  1914  S.J.  sold 
this  decree  to  the  present  defendants  by  registered  deed,  "together  with 
all  right,  title  and  interest  in  the  laud  "  regarding  which  the  decree  had 
been  passed,  the  deed  being  described  as  an  intakalnama  and  not  as  a 
bainama. 

Ilcld,  that  the  decree  did  not  create  a  judicial  hypothec  and  that  the 
sale  of  it  was  nut  a  sale  of  land  giving  rise  to  a  right  of  pre-emption  under 
the  provisions  of  the  Punjab  Pre-emption  Act. 

08  P.  R.  1884  (I),  78  /'.  R.  1896  (2)  and  94  P.  R.  1902  (3),  referred  to. 

30  P.  W.  R.  1909  (4),  distinguished. 

Second  appeal  from  the  decree  of  F.  )V,  Keunawayy  Esquire, 
District  Judye,  Mianwali,  dated  the  bth  April  19J6. 

Gokal  Chand  Narang,  for  Appellant. 

13.  R.  Puri,  for  Respondent. s. 

(1)  08  /'.  B.  1884  (Bhowani  Pershad  v.  AUar  Singh). 

(2)  78  P.  R.  1896  [Jowala  8ahai  \.  Ham  Rakha). 
(3j  94  P.  B.  L908  {La$hkari  Mai  v.  Ishur  Singh). 

(4)  30  P.  W,  R.  190'J  (Sher  Singh  v.  Gobind  Bahai). 
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The  judgment  of  the  learned  Judge  was  as  follows  : — 

Bkoadway,  J. — Mussamniat  Mehran,  and  the  mother  of  15th  Jan.  1917. 
Ghulam  J  afar  sold  the  land  in  dispute  in  this  case  to  Shah 
Nawaz  in  1908.  Shah  Nawaz  sold  it  again  to  Dukh  Bhanjan 
in  1910.  In  1913  Ghulam  Jafar  sued  the  two  vendees  challeng- 
ing his  mother's  right  to  sell  the  land  and  claiming  possession. 
His  suit  was  decreed  on  the  11th  January  1914,  and  on  appeal 
by  the  vendees,  the  learned  District  Judge,  while  maintaining 
the  decree  for  possession,  directed  that  Ghulam  Jafar  should 
pay  the  sum  of  Its.  300  bafore  getting  possession — this  order 
was  passed-on  the  28th  June   1914. 

On  the  12th  July  1914  Ghulam  Jafar  executed  a  deed  of 
sale  in  favour  of  Ghulam  Hassan  and  Nur  Muhammad  in 
accordance  with  which  mutation  was  effected  in  Ghulam 
Jafar's  name  on  the  24th  December  1914,  and  on  the  same  day 
in  the  names  of  Ghulam  Hassan  and  Nur  Muhammad. 

On  the  12th  July  1915  Shams-ud-Din  brought  this  suit 
claiming  to  be  entitled  to  pre-empt  the  land,  and  his  suit  was 
decreed  on  the  30th  November  19 J  5. 

On  appeal  by  the  vendees,  Ghulam  Hassan  and  Nur 
Muhammad,  the  District  Judge  held  that  the  sale  was  a  sale 
of  the  decree  only  and  not  of  the  land,  and  that  therefore  no 
suit  for  pre-emption  lay.  He  accordingly  dismissed  the  claim 
of  Shams-ud-Din  with  costs. 

Against  this  decision  Shams-ud-Din  has  preferred  this 
sceond  appeal  through  Dr.  Gokal  Uhand  Narang,  and  I  have 
heard  Mr.  Bhagat  Ram  Puri  on  behalf  of  the  respondents. 

The  only  point  for  determination  is  whether  the  sale 
was,  a  sale  of  the  decree  only  or  a  sale  of  the  land.  If  it  was 
the  former  then  the  appeal  fails,  if  it  was  the  latter  then  the 
case  must  be  remanded  for  a  decision  on  the  other  points 
raised  before  the  learned  District  Judge  which  have  been  left 
undecided.  Mr.  Puri  relied  on  94  P.  B.  1902  (1;  which 
ruling  has  been  followed  by  the  learned  District  Judge.  Dr. 
Narang  contended  that  this  ruling  was  inapplicable  and  that 
30  P.  W.  E.  19.9  (2)  was  an  authority  for  holding  that  the 
sale  was  a  sale  of  land- 

He  argued  that  Ghulam  Jafar  had  acquired  a  vested 
interest  in  the  land  by  virtue  of  the  decree,  and  had  an 
immediate  right  to  possession,  on  payment  of  the  Ks.  300, 
without  any  further  order  of  the    Court ;  whereas   in   the    case 


(1)  94  P.  R.  1902  ^Lashkari  Mai  v.  Ishar  Singh). 

(2)  30  P,  W.  R.  1909  (Slier  Singh  v.  Gobind  8ahai). 
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of  a  pie-eraptiou  decree  a  decree-holder  Las  not  only  to  pay 
the  money  within  the  prescribed  period,  but  after  such  pay- 
ment has  to  obtain  a  farther  order  from  the  Court.  94  P.  B. 
1902  (1)  being  a  case  in  which  a  pre-emption  decree  had 
been  sold,  he  contended,  bad  no  bearing  on  the  point  before 
the  Court. 

If  I  understood  him  aright  his  contention  was  that  the 
decree  in  favour  of  Ghulam  Jafar  was  a  final  one,  and  as  such 
gave  Chulani  Jafar  a  vested  and  complete  interest  in  the  land, 
and  that  even  if  it  was  the  decree  that  was  sold,  the  land  passed 
under  the  sale,  and  the  transaction  was  one  which  gave  his 
client  a  right  to  pre-empt. 

A  further  contention  was  that  in  any  case  the  Rs.  300 
must  be  held  to  be  a  charge  on  the  land,  and  that  a  "  sort  of 
mortgage  "  was  therefore  created  by  the  decree  and  the  sale 
of  the  decree  was  the  sale  of  the  equity  of  redemption  and  so 
open  to  pre-emption  and  reliance  was  placed  on  68  1'.  Ii. 
I  £84  (2).  Finally  it  was  contended  tbat  when  mutation  was 
effected  in  the  favour  of  the  defendants-respondents,  the 
transaction  amounted  to  a  sale  and  gave  the  right  to  pre- 
empt. This  last  contention  cannot  in  my  opinion  be  considered 
sound.  A  reference  to  the  plaint  shows  that  the  claim  to  pre- 
empt is  based  on  the  deed  and  I  agree  with  Mr.  Puii  that  the 
case  must  be  decided  on  the  allegations  made.  There  was  no 
averment  that  the  mutation  gave  any  rights  to  the  appellant 
and  1  bold  that  the  case  ruubt  stand  or  fall  on  the  correctness 
or  otherwise  of  the  claim  based  on  the  deed  of  sale.  Turning 
to  tbe  deed  itself  it  appears  that  the  sale  was  to  the  effect  that 
Ghulam  Jafar  having  obtained  a  decree  for  possession  of  the 
land  on  payment  of  Ks.  3oU  and  being  unable  to  pay  this  sum, 
he  sold  to  the  defendants-respondents  this  decree,  together 
with  all  right,  title  and  interest  in  the  land  regarding  which 
the  decree  had  been  passed.  The  deed  concludes  by  saying 
that  the  decree  hud  been  transferred  and  it  is  described  as  an 
intakalnama  and  not  a  bainama. 

Mr.  Pari  contended  that  all  legitimate  means  or  devices 
could  be  resorted  to  in  order  to  defeat  the  right  of  pre-emption, 
and  that  this  device  was  resorted  to  in  this  caso  deliberately 
and  with  the  iutentiou  of  avoiding  claims  for  pre  emption. 
Now  in  94  t,  Li.  1902  (1)  it  was  held  ibat  as  under  the 
provision  of  section  214,  Civil  Procedure  Code  (order  20,  rule 
14  of  the  present  Code),    a   pre-emptor  s   rights   to    or   in   the 

(I)  04  F.  li.  1U02  \JLashkari  Mai  v.  Isliar  Singh). 
(2;  6b  t>.  H.  Itttt4  (lihuuuni  l'cnhad  v.  Attar  Singh). 


Mat,  1917.]  CIVIL  JUDGMENTS-No.  42.  163 

property  do  not  accrue  until  he  complies  with,  the  terms  of 
the  decree,  the  s:ile  by  the  pre-emptor  to  a  third  party  was 
merely  a  transfer  of  the  right  to  obtain  the  property  by 
compliance  with  the  conditions  of  the  decree,  and  not  the 
property  itself,  and  was  not  therefore  a  sale  of  immoveable 
property  subject  to  the  right  of  pre  emption  within  the  mean- 
ing of  section  9  of  the  Punjab  Laws  Act. 

The  Pre-emption  Act  now  in  force  makes  no  difference 
in  the  law  on  this  point,  and  it  is  only  a  sale,  or  transfer  for 
consideration,  of  immoveable  property  that  can  form  the  subject 
of  pre-emption. 

What  is  sold  when  a  pre-emption  decree  is  transferred  is 
not  land  or  immoveable  property  but  a  right  to  obtain  the 
property  by  compliance  with  the  condition  of  the  decree.  I 
do  not  think  7S  P.  R.  1S96  (I)  lays  down  a  different  principle, 
and  in  any  event  94  P.  7?.  1902  (2)  is  a  later  authority  and 
one  I  would  prefer  to  follow. 

30  P.  W.  B.  1909  (3)  was  not  a  suit  for  pre-emption  and 
the  present  question  did  not  arise  in  it  in  any  form,  though  no 
doubt  the  litigation  which  culminated  in  that  suit  commenced 
with  a  pre-emption  suit.  The  plaintiff  in  that  case  had  sued, 
when  a  minor,  for  preemption  of  certain  land  and  had  obtained 
a  decree.  The  pre-emption  money  had  been  paid  into  Court 
by  the  defendants  who  obtained  possession  of  the  laud.  Plain- 
tiff, on  attaining  majority,  sued  for  possession  of  the  lands  as 
owner,  and  obtained  a  decree  conditional  on  his  paying  a 
specified  sum  to  the  defendants.  He  did  not  sue  out  execution 
of  this  decree,  nor  did  he  pay  the  money  to  the  defendants. 
Subsequently  he  sued  the  defendants  for  possession,  by  redemp- 
tion, of  the  same  land,  together  with  certain  other  shamilat 
land,  on  the  ground  that  the  former  decree  in  his  favour 
"  had  created  a  charge  in  the  nature  of  a  mortgage  .... 
"  on  the  land  in  suit  in  favour  of  the  defendants." 

It  was  held  that  the  said  decree  "  was  intended    to   create 

u  and   did   create, a  judicial  hypothec  and     es- 

"  tablished  ....  the  relation  of  mortgagor  and  mortgagee, 
•'  and  that  the  land  decreed  in  the  former  suit  was  redeemable." 

Dr.  Narang  claimed  that  thi-  case  was  on  all  fours  with 
the  present  one,  and  that  the  decree  in  favour  of  Ghulam  Jafar 
created  a  "judicial  hypothec  "  and  established  the  relation  of 
mortgagor  and   mortgagee   between   Ghulam   Jafar  and    Dukh 

(1)  78  P.  R.  1896  (Jowala  Sahai  v.  Ram  Raklia). 

(2)  91  P.  R.  1902  (Lashkari  Mai  v.  Ishar  Singh). 

(3)  30  P.  W.  R.  19  j9  (Sher  Singh  v.  Gobind  Sahai). 
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Bhanjan,  and  that  what  the  former  transferred  by  the  sale 
was  the  equity  of  redemption  with  regard  to  this  "  judicial 
"  hypothec,  "  and  it  was  in  support  of  this  contention  that  he 
cited  68  P.  Ii.  1884  (I). 

The  sale  certainly  did  not  transfer  the  land  as  contended 
by  Dr.  Narang.  The  deed  transferred  the  decree  only,  i.  e. 
that  it  gave  the  defendant-appellants  the  right  to  get  the 
property  by  complying  with  the  conditions  of  the  decree.  If 
then  the  sale  was  not  a  sale  of  the  equity  of  redemption  the 
appeal  must  fail. 

Now  30  P,  W.  JR-  1909  (2)  was  decided  on  the  facts  of 
that  particular  case  and  is  not  an  authority  for  holding  that 
every  decree  for  possession,  '  conditional  on  payment  of  a 
specified  sum  of  money  creates    a  "judicial  hypothec.  " 

The  decree  in  the  suit  brought  by  Ghulam  Jafar  and  sold 
by  him  was  to  the  effect  that  "  a  decree  for  the  possession  of 
"  same  land  in  plaintiffs  favour  conditional  on  his  paying 
"  Rs.  300  only  to  the  defendant  be  and  the  same  is  hereby 
"  passed,"  A  reference  to  the  judgment  shows  that  this 
Rs.  300  was  ordered  to  be  paid  as  equitable  compensation. 
There  is  nothing  to  shew  that  the  defendant  was  held  to  have  a 
charge  on  the  property,  as  was  the  case  in  the  ruling  30 
P.  W.  B.  1909  (2). 

In  these  circumstances  I  am  not  prepared  to  hold  that  the 
decree  sold  created  a  judicial  hypothec  and  that  what  was  sold 
was  the  equity  of  redemption. 

It  seems  to  me  that  the  view  taken  bjr  the  learned  District 
Judge  is  correct  and  that  it  was  only  a  decree  that  was  sold, 
a  decree  which  ^ave  the  purchaser  a  right  to  get  the  property 
by  complying  with  the  conditions  it  contained. 

I  accordingly  dismiss  this  appeal  with  costs. 

Appeal  dismissed. 

No  43. 

Before,  Ron.  Sir  Donald  Johnstone,  Kt.  Chief  Judge. 

ALLAH  DI A— PLAINTIFF, 

Versus 

ALLAH  BAKHSB  AND  OTHERS— DEFENDANTS. 

Civil  Reference  No.  32  of  1916. 

Jurisdiction— Civil  or  Revenue  Court— question  primarily  to  be  decided 
on  the  plaint  unless  ambiguous. 

(1)  08  P.  R.  1884  (Bhawani  Vershad  v.  Attar  8inoh). 

(2)  30  r.  IV,  Ii.  1909  {Shcr  Singh  v.  Gobind  Sahai), 
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Eeld,  that  the  question  whether  a  case  is  one  for  a  Civil  or  for  a 
Revenue  Court  should  primarily  be  decided  on  the  wording  of  the 
plaint,  but  if  this  is  ambiguous,  plaintiff  should  be  asked  to  make  his 
meaning  clear  and  decision  should  then  be  come  to  upon  such  statement, 
without  regard  to  the  possibility  of  plaintiff  having  misstated  the 
facts. 

Case   referred  by   F.   IT.  Burton,  Esquire,   Deputy  Commissioner, 
Karnal,  with  his  No.  198-6?-,  dated  the  5th  June  1916. 

The  order  of  the  learned  Chief  Judge  was  as  follows  : — 

Sir  Donald  Johnstone,  C.  J. — When  there  is  a  question  12th  Jan.  1917. 
whether  a  case  is  one  for  a  Civil  or  for  a  Revenue  Court, 
primarily  the  plaint  alone  should  be  considered  ;  but  here  the 
plaint  is  ambiguous,  and,  when  this  is  so,  the  Court  first 
hearing  the  case  should  always  point  out  to  the  plaintiff 
where  the  ambiguity  lies  and  ask  him  to  make  his  meaning 
clear.  Here  the  plaintiffs  said  in  their  plaints — (1)  defendants 
are  cultivating  as  our  non-occupancy  tenants,  (2)  they  took 
forcible  possession-  The  contradiction  is  clear,  and,  until  it 
is  removed,  no  decision  as  to  jurisdiction  is  possible.  Plaintiffs 
have  now  been  asked  what  they  meant,  and  they  have  chosen 
to  say  :  When  the  land  reappeared  from  under  the  river,  we 
gave  it  to  the  defendants  for  cultivation  on  agreement  to  pay 
batai,  &c.  They  have  paid  no  rent,  but  for  3  years  they 
kept  saying  they  would  pay  in  the  fourth  and  last  year 
they  refused. 

It  seems  to  me  that  the  plaintiffs  are  bound,  for  the 
purposes  of  these  cases,  by  this  presentation  of  their  claims, 
and  the  cases  are  triable  only  by  a  Revenue  Court. 
Whether  such  claims  can  succeed  in  the  Revenue  Court  in 
view  of  the  facts,  is  another  matter  with  which  I  am  not 
concerned.  Plaintiffs  have  chosen  their  path.  To  call  the 
cases  now  cases  for  a  Civil  Court  merely  because  the  plaintiffs 
have  apparently  misstated  facts,  and  to  have  the  cases  tried  as 
claims  by  proprietors  against  trespassers  would  be  uufair  to 
defendants,  who  should  be  called  upon  only  to  meet  the  claims 
as  made.  Plaintiffs  insist  that  defendants  are  their  tenants 
by  agreement  :  if  they  fail  in  the  Revenue  Court  to  prove 
this,  that  Court,  I  imagine,  should  simply  dismiss  the 
suits. 

The  cases  are  Revenue  cases.     Papers  returned. 
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No.  44- 

Before  Hon-  Mr.  Justice  Shadi  Lai  and  Hon.  Mr.  Justice 

Broadway. 
THAKUR  SINGH— (Plaintiff)— APPELLANT, 

Versus 
BEHARI  LAL  AND  OTHERS— (Defendants)— 
RESPONDENTS. 
Civil  Appeal  No.  3332  of  1915. 

Punjab  Tenancy  Act,  XVI  of  1887,  sections  38,  59  (1)  (b),  59  (3)  and 
60— gift  by  widow  of  occupancy  tenant— whether  void  or  voidable— adverse 
-possession  of  alienee —after  widow's  death. 

Held,  that  where  the  widow  of  an  occupancy  tenant  makes  a  gift 
of  the  tenancy  to  another  person  who  cultivates  the  land  and  pays  rent 
to  the  landlord,  the  latter  cannot  step  in  on  the  ground  of  abandonment 
unr!er  the  provisions  of  section  38  or  section  59  (I)  (b)  of  the  Tenancy 
Act,  and  claim  possession  as  against  the  widow. 

Held  also  that  although  the  gift  by  the  widow  was  a  transfer  in 
contravention  of  section  59  (3)  it  was  not  void  duriug  the  life-time  of 
the  widow  but  only  voidable  at  the  instance  of  the  landlord  under 
section  60  of  the  Act  and  consequently  the  possession  of  the  donee  would 
not  be   adverse  to  the  landlord  till  after  the  death  of  the  widow. 

54  P  L.  R.  1911,  (1)  distinguished. 
Second    Appeal   from   the   decree   of  Major   E.    W,    E.    Knollys, 

District   Judge,    Hoshiarpur  Division,  dated  the  2bth  October 

1915. 

Sangam  Lai,  for  Appellant. 

Mehr  Chand,  for  Respondents. 

The  judgment  of  the  Court  was  delivered  by — 
\th  Dec   1916.  Shadi   Lal,   J. — The   relevant   facts   of  this  case   are  set 

out  in  the  order  of  the  Siugle  Bench,  dated  the  29th  March 
1916,  referring  the  appeal  for  decision  to  a  Division  Bench. 
Put  briefly,  the  question  for  determination  is  whether  the 
possession  of  a  donee  of  a  right  of  occupancy  from  the  widow 
of  a  deceased  occupancy  tenant  becomes  adverse  to  the  land- 
lord from  the  date  of  his  obtaining  possession  in  pursuance 
of  the  gift,  or  from  the  date  of  the  widow's  death.  Now  we 
may  state  at  once  that  we  are  unable  to  accept  the  contention 
that  the  gift  by  the  widow  amounted  to  an  abandonment 
of  the  land  within  the  purview  of  seotion  59  (1),  clause  (b) 
of  the  Punjab  Tenancy  Act  and  that  the  landlord  was  con- 
sequently entitled  to  obtain  possession  as  against  the  widow. 
To  constitute  abandonment  there  must  be  not  only  the  relin- 
quishment of  possession  but  also  the  absence  of  animus 
revertendi.  When  a  person  has  abandoned  his  tenanoy,  it 
is   immaterial   to    him  whether  the  landlord  or  somebody  else 

(1)  54  P.  L.  R.  1911  {Hayat  Bakhsh  v.  Qauhar\ 
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occupies  the  land ;  and  the  law,  therefore,  provides  that  the 
occupancy  tenant  having  severed  his  counection  with  the 
tenancy,  the  landlord,  in  the  absence  of  the  collaterals,  has 
got  a  better  right  to  come  in  and  take  possession  of  the 
land  than  an  outsider.  The  right  of  occupancy  is  thus 
extinguished,  and  the  landlord  becomes  the  full  proprietor  of 
the  property. 

Considering  that   it   is   necessary    in   the   interest  of  the 
landlord    that  proper  arrangement     should   be  made  for    the 
cultivation   of     the  land   and    for   the    payment    of    the   rent 
thereof,   the   Legislature  farther   lays    down  in   section    38  of 
the  Tenancy   Act  that   in   the   event  of  an   occupancy    tenant 
failing,   for   more   than  one   year,   without  sufficient  cause,   to 
cultivate   the  tenancy   either  by  himself  or    some  other  person 
and   to  arrange   for   payment   of   the  rent   thereof   as  it  falls 
due,   the  right  of  occupancy  shall   be   extinguished  from  the 
end  of   that   year.     But   when   the   tenant,     as  in   the     case 
before   us,   makes   a  transfer  of  the  tenancy  to  another  person 
who  cultivates  the   land  and   pays    rent   to   the     landlord,    it 
is   manifest   that    the    latter   cannot   say   that   he   is   entitled 
to  step   in   on  the    ground   specified   in  the  aforesaid    section. 
Nor  can   he   on   the   strength  of   the    transfer  obtain  posses- 
sion of    the   land   as  against  the  widow,  if  the   latter  happens 
to  recover    it   from     the   alienee.     By    gifting  the  property 
she   allows   only  a  particular    person,     namely,  the  donee,   to 
occupy  the    land,  and  she  is  perfectly   within  her  rights  when 
she   says   that  if   the  donee  is  not  going  to  keep  the  property, 
she  would  rather    resume    possession    herself   than   let     the 
landlord   put   an   end   to  the   tenancy  and   thus   prevent   her 
alienee  from   enjoying   the  property.     A  gift  pure  and   simple 
unaccompanied  by  any  other  act  or  omission  cannot  be  regarded 
as   an   abandonment  within  the   meaning  of  section  59. 

Coming  now  to  the  question  whether  the  gift  was  a  void 
transaction  or  merely  voidable  at  the  instance  of  the  landlord 
we  observe  that  section  60  of  the  Act  contains  a  general 
provision  to  the  effect  that  any  transfer  made  of  the  right 
of  occupancy  in  connection  of  the  provisions  of  Chapter  V 
of  the  Act  shall  be  voidable  at  the  instance  of  the  landlord. 
The  language  of  the  section  is  wide  enough  to  cover  the 
transaction  in  dispute,  which  is  undoubtedly  a  transfer  in 
contravention  of  section  59  (3)  one  of  the  sections  of  the 
said  Chapter  V,  and  the  party,  who  contends  that  the  gift  is 
void,  must  satisfy  the  Court  that  the  Legislature  intended 
to  remove  an  alienation  by  a  Widosv  from  the  operation  of 
Beetion  60.     Mr.  Mehr   Chand  for  the  alienee  argues  that  the 
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language  of  sub-section  3  of  section  59  is  imperative  and 
shews  that  an  alienation  offending  the  rule  laid  down  therein 
should  be  regarded  as  null  and  void.  The  observations  in 
a  Single  Bench  Ruling  reported  as  54  P.  L.  B.  1911  (I)  appear 
to  be  in  favour  of  this  view,  but  a  perusal  of  the  judg- 
ment, which  is  a  brief  one,  makes  it  clear  that  it  was  not 
a  case  to  which  the  landlord  was  a  party  and  that  it  was 
the  alienee  who  was  seeking  to  recover  possession  against 
a  person  who  claimed  the  right  to  succeed  to  the  property. 
There  is  no  reference  made  therein  to  section  60  of  the  Act, 
and  with  all  possible  respect  we  must  say  that  we  are  not 
prepared  to  endorse  the  argument  that  if  the  Legislature 
had  intended  that  the  widow  could  dispose  of  the  occupancy 
rights  during  her  life-time,  the  disposition  to  be  valid  until 
her  death,  it  would  never  have  inserted  in  the  sub-section 
such  a  clause  as  "  or  by  sub -lease  for  a  time  exceeding  one 
year."  It  seems  to  us  that  the  Legislature  in  allowing  a 
sub-lease  only  for  one  year  did  not  intend  to  lay  down 
that  a  sub-lease  exceeding  that  period  would  be  void  during 
the  life-time  of  the  widow.  The  object  of  the  provision  is 
that  a  sub-lease  for  one  year  w  mid  be  binding  upon  the 
reversioner  or  the  landlord,  even  if  the  widow  died  before 
the  expiry  of  the  period.  The  provision  contemplates  the 
extension  of  the  scope  of  the  transfer  bayonJ  Lhe  life-time 
of  the  widow,  and  does  not  deal  with  the  legal  character 
thereof  during  her  life-time;  nor  is  it  in  any  way  incon- 
sistent with  the  all  comprehensive  wording  of  section  60 
which  u  ak(s  every  transfer  in  contravention  of  the  provisions 
of  Chapter  V  of  the  Tenancy  Act  voidable  at  the  instance 
of  the  landlord. 

Accordingly  we  hold  that  the  gift  by  the  widow  was 
not  a  void  transaction  and  that  the  landlord  was  not  bound 
to  sue  the  transferee  during  her  life-time.  The  possession 
of  the  alienee  consequently  became  adverse  to  the  landlord 
from  her  death,  an  event  which  took  place  within  twelve 
years  prior  to  the  institution  of  the  suit.  We  are  therefore 
of  opinion  that  the  suit  is  within  time,  and  accepting  the 
appeal  and  reversing  the  decree  of  the  Lower  Appellate  Court 
we  restore  that  of  the  Court  of  first  instance  with  costs 
throughout. 

Appeal  accepted. 


(I)    54  P.  L.  R.  1911  [Hayat  Bakhsh  v.  Gauhar). 
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Privy  Council- 

No  45. 

Present :  — 

The  Lord  Chancellor  (Lord  Buckmaster). 
Lord  Atkinson. 
Lord  Wrenbury. 
Mr-  Ameer  Ali. 

BEG— APPELLANT, 
Versus 
ALLAH  DITTA  AND  OTHERS— RESPONDENTS. 

Privy  Council  Appeal  No.  94  of  1915. 

(Chief  Court  Civil  Appeal  No.  445  of  1904). 

Custom-- succession— ancestral  property — Collaterals  or  daughter  s  son 
whose  father  icas  a  khanadamad— Muhavnnadan  Dab  Jats  of  J  hang  District, 
— Riwaj-i-am-  onus  probandi. 

The  parties  in  this  suit  were  Muhammadan  Jats  belonging  to  the 
sub-community  of  Dabs  settled  in  the  Jhang  District.  The  plaintiffs  as 
collaterals  of  oueS.,  deceased,  claimed  possession  of  the  latter' s  property 
on  the  death  of  his  ■widow,  which  property  was  in  possession  of  S's 
daughter's  son  whose  father  was  khanadamad  of  S.  The  property  in 
dispute  was  found  to  be  ancestral  and  the  Chief  Court  had  held  that 
the  defendant  (the  daughter's  son)  had  failed  to  prove  that  he  was  entitled 
to  succeed  in  preference  to  the  plaintiffs,  first  cousins  once  removed  of 
the  deceased,  and  had  decreed  the  claim. 

Held,  by  the  Privy  Council,  that  the  entry  in  the  Riwaj-i-am  in  favour  /< 
of  the  succession  of  a  daughter's  son,  whose  father  was  a  khanadamad, 
in  preference  to  collaterals  was  a  strong_jgiece.  .of  evidence  in  support  of 
such  custom  which  it  lay  upon  the  plaintiffs  collaterals  to  rebut.  Even 
assuming  that  there  is  a  general  custom  of  agnatic  or  collateral  succes- 
sion in  default  of  male  issue  to  the  exclusion  of  female  heirs  among  the 
agricultural  tribes  of  the  Punjab  about  which  the  decisions  of  the  Punjab 
Chief  Court  are  by  no  means  uniform  especially  in  the  case  of  Muham- 
madan tribes  who  are  endogamous. 

Eattigan's  Customary  Law,  paragraph  23,  and  Sir  Charles  Roe's  Tribal 
Law  in  the  Punjab,  referred  to. 

Held  also,  that  the  plaintiffs  collaterals  had  failed  to  discharge  this 
onus  and  that  their  claim  must  consequently  be  dismissed. 

Appeal  from  the  decree  of  the    Ghief  Court  of  the  Punjab  (Clark 
C.  /.  and  Reid,  J.),  dated  the  23rd  December  1908  (1). 
Sir  Erie  Richards,  K.  C.  and  0 'Gorman,  for  Appellant. 
Nemo,  for  Respondents. 


(1)  Reported  as  No.  48  P.  i?,  1909  (Allah  Ditta  v.  Beg.),. 
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The  judgment  of  their  Lordships  was  delivered  by — 

18th  Dec.  \9] 6,  Mr  Amber  All — This  is  an   appeal  from  a  judgment  and 

decree  of  the  Chief  Court  of  the  Punjab,  dated  the  23rd 
of  December  1908  (1),  and  arises  out  of  a  suit  instituted  by 
the  plaintiffs-respondents,  so  long  ago  as  the  4th  April  1900, 
in  the  Court  of  Additional  District  Judge  of  Jhang,  for  pos- 
session  of  some  landed  property  situated  in  that  district. 

The  property  in  suit  was  owned  and  possessed  by  one 
Shahamad,  a  Muhammadan  Jat,  belonging  to  the  sub-com- 
munity of  Dabs,  settled  in  the  Jhang  district  in  Southern 
Punjab.  Shahamad  died  many  years  ago,  leaving  a  widow, 
irahib  Bibi,  and  a  daughter  named  Jindwadi,  who  was  married 
to  a  near  cousin  of  the  name  of  Daim.  The  defendant-ap- 
pellant, is  the  son  of  Daim  and  Jindwadi.  On  Shahamad's 
death,  his  widow  succeeded  to  his  entire  inheritance  and 
remained  in  possession  until  her  death,  which  is  stated  to  have 
occurred  a  year  before  tbe  litigation  commenced.  On  the 
widow's  death,  Jindwadi,  acting  on  behalf  of  her  sou,  obtained 
an  order  from  the  Collector  for  the  registration  of  his  name 
in  the  Revenue  Registers  as  proprietor  in  succession  to 
Shahamad. 

The  plaintiffs  claim  to  be  the  collaterals  or  agnatic  rela- 
tions of  Shahamad,  and  as  such  entitled  by  the  custom  of 
their  tribe  or  community  to  their  share  of  his  inheritance 
on  the  death  of  the  widow,  to  the  exclusion  of  his  daughter 
and  the  daughter's  son.  The  action,  however,  is  confined 
to  a  moiety  of  Shahamad's  estate,  as  it  is  admitted  that 
Daim  was  also  a  collateral  and  entitled  to  a  half, 

The  suit  was  brought  against  Beg,  who  was  evidently 
an  infant  at  the  time,  under  the  guardianship  of  his  mother. 
He  denied  the  plaintiffs'  title  to  the  inheritance  of  Shahamad 
"  in  the  presence  of  his  daughter  and  grandson."  He  further 
alleged  that  Shahamad  had  executed  a  will  under  which 
also  he  was  entitled  to  his  grandfather's  estate.  He  also 
stated  that  his  father,  Daim,  lived  and  worked  with  Shaha- 
mad in  his  life-time.  It  is  unnecessary  to  refer  to  the  earlier 
stages  of  the  suit,  which  proved  infructuous.  The  first 
adjudication  on  proper  issue3  was  made  by  the  Distinct  Judge 
on  the  20th  December  1902.  The  real  controversy  between 
the  parties  is  clear  from  the  issues  framed  by  him  and 
his  judgment  thereon.  It  appears  that  whilst  the  plaintiffs 
based  their  claim  to  possession  on  a  general  custom  of 
agnatic  succession   in  their  community  or  tribe,  the  defendant, 

(1)  Reported  at  No.  48  P,  R.  1909  (Allah  Ditta  v.  Beg). 


JtTNB,  1917.]  CIVIL  JUDGMENTS-No.  45.  171 

without,  so  far  as  their  Lordships  can  see,  admitting  the 
contention,  alleged  that  a  daughter  married  to  a  collateral 
who  takes  ap  his  abode  in  the  father-in-law's  house  and 
is  known  as  the  Jchanadamad,  or  "resident  son-in-law,"  succeeds 
to  her  father's  inheritance  to  the  exclusion  of  the  agnates. 
And  in  support  of  this  special  custom  he  produced  the 
Riivaj-i-am,  or  "  official  records  of  custom,"  in  addition  to  a 
considerable  amount  of  oral  testimony. 

Some  of  the  issues  were  specifically  directed  to  the 
respective  contentions  of  the  parties  with  regard  to  the  custom. 
The  District  Judge  in  substance  held  that  although  there 
was  a  custom  more  or  less  general  among  the  agriculturist 
tribes  of  the  Punjab  by  which  daughters  were  excluded  from 
succession,  the  existence  of  another  custom,  by  way  of 
exception,  was  established  by  which  married  daughters  resid- 
ing with  their  husbands  in  the  paternal  house  were  not 
subject  to  the  deprivation  of  the  inheritance.  He  held  also 
that  the  will  set  ap  by  the  defendant  was  proved.  With 
regard  to  the  custom  alleged  by  the  defendant,  his  conclu- 
sion is  expressed  in  the  following  words  : — 

"  Then  the  Jthanadamadi "  (the  status  of  Daim  as  a 
resident  son-in-law)  "  is  proved ;  this  is  a  recognised  custom, 
"  that  a  daughter  or  her  descendants  get  the  inheritance 
"in  preference  to  the  collaterals.  The  same  is  the  result 
"  of  the  local  Commissioners'  report  and  of  the  evidence  of 
"  the  witnesses  for  the  defendant," 

He  thus  found  expressly  in  favour  of  the  existence  of 
the  custom  on  the  basis  of  which  the  defendant  contended  the 
plaintiffs  must  fail  ;  and  he  accordingly  dismissed  the  action. 

From  this  judgment  the  plaintiffs  appealed  to  the  Divi- 
sional Judge,  who  affirmed  the  first  Court's  decree  with  a 
specifio  finding  based  on  the  Biwaj-i-am  in  accord  with  the 
District  Judge.  And  he  added  that  "  nothing  had  been 
proved  to  contradict  this  custom  "—the  custom  alleged  by  the 
defendant. 

From  this  decision  the  plaintiffs  preferred  an  appeal  to 
the  Chief  Court.  On  this  appeal  the  learned  Judges  held  that 
the  will  propounded  by  the  defendant  was  genuine  and  that 
Daim  was,  in  fact,  a  Jchanadamad  ;  but  they  considered  that 
the  finding  of  the  lower  Courts  was  not  sufficient  for  the 
disposal  of  the  case  and  they  accordingly  remanded  it  for  an 
enquiry  as  to  whether  the  property  left  by  Shahamad  was 
ancestral  or  self -acquired,  what  his  powers  of  disposition  were, 
and  so  forth— questions,  in  their  Lordships'  opinion,  wholly 


j  ^2  CIVIL  JDDGMENTS-No  45.  [  Reoobd, 

immaterial  if  the  custom  was  established.  The  order  of 
remand  is  dated  the  16th  November  1905,  aud  the  appeal  did 
not  come  on  for  further  hearing  until  1908. 

After  the  remand  the  matter  came  before  two  different 
officers.  The  second  District  Judge,  under  the  orders  of  the 
Divisional  Judge  (not  the  same  Judge  who  had  decided  the 
first  appeal),  held  an  elaborate  enquiry  practically  on  the  same 
points  that  had  been  already  decided  ;  his  report  came  before 
the  Divisional  Judge,  who  alao  went  over  at  considerable 
length  the  same  ground. 

He  put  aside  the  statements  in  the  Riwaj-i-am,  apparently 
on  the  ground  that  they  required  to  be  proved  by  instances 
before  any  value  could  be  attached  to  them.  With  regard  to 
the  evidence  of  instances,  he  thought  it  referred,  with  one 
exception,  to  other  sections  of  the  community,  and  did  not 
apply  to  the  Dabs.  The  Divisional  Judge  further  held,  in 
agreement  with  his  predecessor,  that  the  plaintiffs  had,  on 
their  side,  failed  to  rebut  the  defendant's  allegation  as  to  the 
existence  of  a  special  custom  relating  to  the  succession  of 
married  daughters  among  the  Dabs. 

On  the  return  of  the  case  to  the  Chief  Court  the  appeal 
was  rehoard  by  two  Judges,  one  of  whom  was  a  party  to  the 
order  for  remand.  The  question  was  this  time  confined  to  the 
existence  of  the  custom  alleged  by  the  defendant ;  and  the 
learned  Judges,  being  of  opinion  that  the  defendant  had  failed 
to  establish  his*  allegation,  reversed  the  decision  of  the  first 
Divisional  Judge,  dated  the  3rd  February  19C4,  and  decreed 
the  plaintiff's  claim. 

From  this  decree  the  defendant  Beg  has  appealed  to  His 
Majesty  in  Council.  Their  Lordships  cannot  help  thinkiug 
that,  had  it  not  been  overlooked  that  the  main  issue  in  the 
case  at  which  the  lower  Courts  had  arrived  at  a  distinct 
finding  related  to  the  existence  of  the  custom,  twelve  years' 
ruinous  litigation  might  have  been  avoided.  It  may  be 
observed  here  that  the  Judges  who  decided  in  favour  of  the 
existence  of  the  custom  alleged  by  the  defendant  appear  to 
have  correctly  apprehended  the  incidence  of  the  onus. 

In  their  Lordships'  opinion  the  Chief  Court  are  in  error  in 
supposing  that  the  defendant  did  not  discharge  the  onus  that 
lay  on  him  of  establishing  the  custom  he  alleged.  Assuming 
that  there  is  a  general  custom  of  agnatic  or  collateral  succes- 
sion in  default  of  male  issue  to  the  exclusion  of  female  heirs 
among  the  agricultural  tribes  of  the  Punjab,  about  which  the 
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decisions  of  the  Punjab  Chief  Court  are  by  no  means  uniform, 
especially  in  the  case  of  Muhammadan  tribes  who  are  endogara- 
ous,  it  is  clear  that  the  rule  is  admittedly  subject  to  a  con- 
siderable number  of  exceptions.  Mr.  Rattigan,  in  his  valuable 
work  called  "  A  Digest  of  Civil  Law  for  the  Punjab," 
enumerates  the  exceptions  under  paragraph  23.  Sir  Charles 
Roe,  himself  at  one  time  a  Judge  of  the  Chief  Court,  in  his 
"  Tribal  Law  in  the  Punjab,"  lays  particular  stress  on  the 
value  of  the  Rtivaj  i-am  as  a  record  of  tribal  customs  ;  and,  he 
adds,  that  "  a  son-in-law  of  the  house  is  a  regular  institution." 

In  the  Riivaj-i-am  filed  iu  this  case  the  custom  alleged  by 
the  defendants  is  mentioned  in  express  terms  as  in  force  among 
the  Syads,  Kureshis  and  Syals.  With  regard  to  the  general 
body  of  Jats  (in  which  term  the  sub-community  of  Dabs  is 
clearly  included)  the  custom  is  simply  mentioned  as  "  that 
prevailing  among  the  Syals." 

The  Riwaj-iam  was  produced  and  exhibited  as  evidence  at 
the  very  outset  of  the  case  ;  it  is  a  public  record  prepared  by .  a 
public  officer  in  discharge  of  his  duties,  and  under  Govern- 
ment rules ;  it  is  clearly  admissible  in  evidence  to  prove  the 
facts  therein  entered  subject  to  rebuttal.  In  their  Lordships' 
opinion,  the  statements  contained  in  the  RiiCaji-am  form  a 
strong  piece  of  evidence  in  support  of  the  custom,  which  it  lay 
upon  the  plaintiffs  to  rebut,  and  this,  acoording  to  the  findings 
of  the  Divisional  Judges,  they  failed  to  do. 

In  their  Lordships'  opinion,  the  decree  of  the  Chief  Court 
cannot  be  sustained,  and  they  will  humbly  advise  His  Majesty 
that  it  should  be  set  aside,  and  the  plaintiff's  suit  dismissed 
with  costs  in  all  the  Courts  in  India-  The  respondents  must 
pay  the  costs  of  this  appeal. 

Appeal  accepted. 


No  46. 

Before  Hon.  Mr.  Justice  Scott-Smith  and  Hon.  Mr.  Justice 
Shadi  Lai. 

SAL1G  RAM  AND  OTHERS— (Plaintiffs)  — 

APPELLANTS, 

Versus 

CHAJJU  AND  OTHERS— (Defendants)— 

RESPONDENTS. 

Civil  Appeal  No.  536  of  19U. 

Regulation  XVII  of  1806— validity  of  foreclosure  proceedings  on 
Mortgage,  in  which  provision  for  conditional  sale  was  icith  mortgagee  s  consent 
tancelled  by  Deputy  Commissioner,  the  latter' s  action  being  ultra  vires. 
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'J  he  plaintiff  bad  a  mortgage  by  way  of  conditional  sala  from  defendants. 
At  mutation  the  Row  ;   tint  the   clan-''    relating  to  con- 

ditional sale  was  not  enforceable  asked  the  plaintiff  whether  he  would  agree 
to  its  erasure,  and  the  latter  giving  his  coaseat,  the  Djputy  Commissioner 
Btrock  out  the  clause.  The  plaintiff  subie^miiUy  cam?  to  know  that  this 
action  of  the  Deputy  Commissioner  was  ultra  vires  as  the  mortgagor  was  not 
a  member  of  an  agricultural  tribe  and  in  1910  had  the  usual  notice  of  fore- 
closure issued,  and  upon  expiry  of  the  year  of  grace  brought  the  present 
action  for  possession  as  proprietor. 

Held,  that  as  the  deed  was  changed  with  the  consent  of  plaintiff  aud 
was  at  the  time  no  longer  one  of  conditional  sale  the  provisions  of  Regu- 
lation XVII  of  1810  were  not  applicable  to  it  and  defendaut  was  justilied 
in  ignoring  the  notice  of  foreclosure  which  he  knew  lobe  unwarranted  by  the 
deed  as  it  then  existed. 

Second  appeal  from  the  decree  of  W.  A.  Lelxossitjnol,  Esquire, 
Divisional  Judge,  Ambala,  dated  the  10th  February  1914. 
Gokal  Chand  Narang,  for  Appellants. 

Tek  Chand,  for  Respondents. 

The  judgment  of  the  Court  was  delivered  by — 

\Pth  1       1917  Suadi   Lal,   J — This     was     a     suit    for     the     possession 

of  a  plot  of  land  on  the  strength  of  a  mortgage  by  way  of  con- 
ditional sale  executed  on  the  26th  May  1900,  by  one  Jamiat,  a 
Kalal,  in  favour  of  Jowahara,  the  ancestor  of  the  plaintiff.  In 
1904,  when  the  alienation  was  put  up  for  mutation, 
the  Revenue  Officer  thinking  that  the  clause  relating  to 
conditional  sale  was  incapable  of  enforcement  under 
the  provisions  of  the  Punjab  Alienation  of  Land  Act 
enquired  of  the  mortgagee  whether  he  would  agree  to  its 
erasure  from  the  deed,  and  upon  the  latter  giving  his  consent 
the  Deputy  Commissioner  struck  out  the  said  clause.  It  is 
beyond  dispute  that  the  mortgagor  was  not  a  member  of  an 
agricultural  tribe,  and  that  the  clause  in  question  did  not  come 
within  the  purview  of  section  9,  sub-section  2  of  the  said  Act, 
under  which  the  Deputy  Commissioner  purported  to  act,  and 
that  the  latter's  action  was  ultra  vires. 

The  fact,  however,  remains  that  the  deed  ceased  to  contain 
a  stipulation  providing  for  sale  in  the  event  of  the  mortgagor's 
failure  to  pay  the  money  within  the  specified  period. 
Plaintiffs,  ignoring  the  erasure  of  the  clause,  issued  in  1910  tho 
usual  notice  of  foreclosure,  and  upon  the  expiry  of  the  year  of 
grace  brought  the  present  action  for  possession  as  vendees. 

The  crucial  question  for  determination  is  whether  tho 
mortgagor  haa  lost  bis  right  of  redemption.  Now,  the  object 
of  the  Regulation  dealing  with  foreclosure  of  mottgages  (XVJI 
of  1806)  is  in  protect  the  equitj  ol   "  demptiou  and  to  give   the 
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debtor  a  year  of  grace  within  which  to  redeem  the  property. 
It  is  manifest  that  the  mortgagor  can  avail  himself  of  this 
right  only  if  he  is  aware  of  the  existence  of  a  condition  pro- 
viding for  sale  in  the  event  of  his  failure  to  pay  the  debt.  The 
deed  in  this  case  has  no  such  stipulation,  and  the  mortgagee 
having  agreed  to  its  cancellation  cannot  very  well  say  that  the 
mortgagor  should  have  known  that  the  Deputy  Commissioner's 
action  was  unauthorized,  that  the  cancellation  had  no  legal 
existence,  and  that  the  instrument  always  retained  its  original 
character.  It  seems  to  us  that  the  mortgagor  is  perfectly 
entitled  to  urge  that  had  the  erasure  been  cancelled,  he  would 
have  been  aware  of  it  and  taken  necessary  steps  to  redeem  the 
property  and  prevent  the  transaction  becoming  a  sale  by  the 
expiry  of  the  year  of  grace.  He  was  justified  in  ignoring  the 
notice  of  foreclosure,  which  he  knew  to  bo  unwarranted  by 
deed  as  it  existed,  and  in  these  circumstances  the  mort- 
gagee is  equitably  estopped  from  relying  upon  the  foreclosure 
proceedings. 

We  are  accordingly  unable  to  hold  that  the  mortgage  has 
been  converted  into  a  sale  ;  but  upon  the  admission  of  the 
learned  pleader  for  the  respondents  we  grant  the  plaintiffs  a 
declaratory  decree  to  the  effect  that  the  cancellation  of  the 
conditional  sale  clause  was  ultra  vires  and  that  the  clause  shall 
be  deemed  to  be  part  of  the  mortgage  transaction-  The  admis- 
sion shall  not  preclude  the  defendants  from  contesting  here- 
after their  liability  to  pay  interest  for  the  entire  pei  iod.  The 
question  relating  to  interest  is  not  before  us,  and  we  conse- 
quently refrain  from  expressing  any  opinion  upon  the  merits 
thereof. 

We  accordingly  dismiss  the  suit  for  possession,  but  modify- 
ing the  decree  of  the  lower  Appellate  Court  we  grant  the 
plaintiffs  a  declaration  in  the  terms  stated  above.  The  appeal 
is  accepted  pro  tanto,  and  the  parties  are  directed  to  pay  their 
own  costs  in  all  the  Courts. 

Appeal  accepted. 


No-  47- 
Before.  Hon.  Mr.  Justice  Scott-Smith  and    Hon.  Mr.  Justice 
Shadi  Lai. 
NANDA  AND  OTHERS— (Plaintiffs) -APPELLANTS, 

Versus 
H1RA  AND  OTHERS- (Defendants)— RESPONDENTS. 
f  Civil  Appeal  No.  924  of  1914. 

Custom— succession— by  collateral  heirs  to  land  in  another  village  in 
which  they  neither  live  nor  own  land, 
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Held,  that  prima  facie  agnates  of  a  deceased  person  are  entitled  to  a  share 
in  his  estate  even  though  they  live  in  another  village  and  own  no  land  in  the 
village  in  which  the  land  in  dispute  is  situate. 

110  P.  R.  1906  (F.  D.)  (1),  referred  to,  also  Rattigans  Customary  Law, 
article  25. 

143  P.  R.  1888  (2),  G4  P.  R.  1893  (3)  and  73  P.  R.  1896  (4),  dis- 
tinguished. 

Second  appeal  from    the   decree   of    Khan    Bahadur   Khan  Abdul 
Ohafur  Khan,  Khan  of  Zaida,  Bivisional  Judge,    Ludhiana, 
dated  the  12th  January  1914. 
Rambhaj  Datta,  for  Appellants. 
Abdul  Ghaui,  for  Respondents. 
The  judgment  of  the  Court  was  delivered  by — 
l&th  Jan.  1917.  Scott-Smith,    J.— In   this   suit     the     plaintiffs-appellants 

claimed  one-third  share  of  certain  land  in  Fategarh  Niwan  left 
by    Daya   Singh,  deceased,   of    whom     they   claim  to    be    the 
collaterals.     The  lower    Appellate  Court,  while  admitting   that 
plaintiffs  were  related  to  Daya  Singh  in  the  way  shown  in    the 
pedigree- table  entered  in  the  judgment  of  the  first  Court,   held 
that  they  had  no  right  to  share  in  the  land  left  by  the  deceased 
because  they  belonged  to  another  village    and    there    had  been 
a  complete  separation    between  their  branch  of  the  family  and 
that  of  the   deceased  for    the  last   hundred   years.     Plaintiffs 
have  filed  a  second    appeal   to   this    Court    upon  a  certificate 
granted  to  them    by   the   lower  Appellate    Court.     Plaintiffs 
belong    to    Bhagor  village   and   have    no   land  in    Fatehgarh 
Niwan  whore  the  land  in  dispute  is  situated.     It   appears    that 
Daya  Singh's  ancestor  and  the  ancestor  of   defendants  Nos.    1 
to    21    emigrated    from    Bhagor    and     founded   the  village   of 
Fatehgarh    Niwan  in  which  the  plaintiffs  have  no   land  at  all. 
The    question     of  custom  involved   is     whether    under   such 
circumstances  the  plaintiffs   are   excluded   from   inheriting    a 
share  in  the  land  left  by    Daya    Singh,    deceased.     The   lower 
Appellate  Court  relies  upon    143   P.    1i.    1888    (2),  but  in   our 
opinion  that  case  is  distinguishable  from  the    present.     Article 
25,  Rattigan's  Digest  of  Customary   Law,   lays   down    that    by 
virtue   of     the  right     of  representation,     all  collateral    heirs 
succeed  together  and  not  to  the  exclusion  of   each   other,    whe- 
ther they  were  associated  with,  or  separated  from,  the  deceased. 


(1)  110  P.  R.  1906  (F.  B  )  {Daya  Ram  v.  Sohel  Singh). 

(2)  143  P.  R.  1888  (Kaila  Singh  v.  Tahal  8ingh). 

(3)  64  P.  R.  1893  (Lokha  v.  Iian). 

(4)  73  P.  R.  1896  \Sham  Ram  v.  Muisammit  liemi  Bai), 
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Counsel  for  the  respondent  relies  inter  alia  upon  64  P.  R. 
1893  (1)  and  73  P.  12.1896(2).  These  rulings  were  con- 
sidered by  a  Full  Bench  of  this  Court  in  the  case  reported  as 
110  P.  B.  1906  (3),  aud  it  was  held  that  it  has  not  been  laid 
down  in  these  and  other  rulings  on  the  point  that  mere 
community  of  descent  does  not  give  agnates  of  a  deceased 
land-owner  a  right  of  succession  to  acquired  land  left  by  him  in 
the  village  in  which  they  did  not  own  any  land.  It  was 
further  held  that  such  a  rule  is  neither  borne  out  by  tho  results 
of  judicial  enquiries  nor  deducible  from  the  general  principles 
of  Customary  Law.  Prima  facie  then  the  plaintiffs  as  agnates 
of  the  deceased  are  entitled  to  a  share  in  his  estate  oven 
though  they  live  in  another  village  and  own  no  land  in  the  vil- 
lage in  which  the  land  in  dispute  is  situate.  Once  they  showed 
that  they  were  agnates,  in  the  way  they  claimed,  of  Daya 
Singh,  the  onus  was  shifted  to  the  defendants  to  show  that 
they  were  not  entitled  to  a  share.  Defendants  produced  no 
evidence  on  this  point  and  the  plaintiffs'  claim  must  therefore 
succeed. 

We  accept  the  appeal  and  setting  aside  the  order  of  the 
lower  Courts  give  plaintiffs  a  decree  for  one-third  share  in  the 
land  left  by  Daya  Singh.  Defendants  1  to  21  will  bear  plain- 
tiff's costs  in  all  the  Courts. 

Appeal  accepted. 


No.  48. 

Before   Hon.  Mr.  Justice    Chevis. 

MUSSAMMAT   HAYAT— (Defendant)—  APPELLANT, 
Versus 
RUSTAM  AND  OTHERS,— (Plaintiffs) -RESPONDENTS. 
Civil  Appeal  No.  1334  of  1914. 

Custom— succession— sister  or  second  cousin — Mahioal  Jats,  Tahsil 
Alipur,  District  Muzaffargarh—Riw&j-i-a.m. 

Held,  that  by  custom  among  Mahwal  Jats  of  Tahsil  Alipur  a  sister 
does  not  exclude  collaterals  in  succession  to  ancestral  property  whether 
she  be  married  in  the  family  or  not — notwithstanding  the  entry  in  the 
customary  law  of  the  district  in  her  favour. 

44  P.  R.  1909  (4)  and  25  P.  R.  1895  (5),  distinguished. 

(1)  64  P.  R.  1893  {Lokha  v.  Uari). 

(2)  73  P.  R.  1896  (Sham  Ram  v.  Mussammat  Hemi  Bai). 

(3)  110  P.  R.  1906  (F.  B.)  {Daya  Ram  v.  Sohel  Singh). 

(4)  44  P.  R.  1909  (Sawan  v.  Sahib  Khatun). 

(5)  25  P,  R,  i895  {Mussammat  Fatima  y-  Khanda), 
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20th  Jan.  1917. 


Second  appeal  from  the  decree  of  T.  B.  R.  Spenzer,  Esquire, 
Additional  Divisional  Judge,  Multan  Division,  at  Muzaffar- 
garh,  dated  the  iSth  April  1914. 

Badr-ud-Din,  for  Appellant. 
G-  C.  Narang,  for  Respondents. 

The  judgment  of  the  learned  Judge  was  as  follows  : — 
Chevis,  J. — The  genealogical  tree  is  : — 
NAUHAN 


r~ 

Musa 

I 
Pi  ran 


Bahadar 

I 
Khuda  Bakhsh 


Dudah 

I 
Muhammad  Bakhsh 

I 
Allah  Bakhsh, 
Defendant 


Wasava, 
D.  S.  P. 


Mussammat 
Hayat,  Defendant  1 


Imamun, 
Defendant 


Rustati, 
Plaintiff 


Khuda  Bakhsh, 
Plaintiff 


The  dispute  is  as  to  the  estate  of  Wasaya.  The  parties 
are  Mahwal  Jats  of  the  Alipur  Tahsil  of  the  Muzaffargarh 
District.  Mussammat  Hayat  is  married  to  Imamun,  and  it 
is  said  her  son  is  going  to  many  the  daughter  of  Alia 
Bakhsh,  so  Imamun  and  Alia  Bakhsh,  not  having  joined  in 
the  suit,  are  pro  forma  defendants.  The  plaintiffs  claim  their 
share  of  Wasaya's  estate  The  only  question  is  whether  the 
sister  of  the  last  male  owner  succeeds  in  presence  of  the 
second  cousins. 

The  lower  Courts  have  both  found  in  favour  of  the 
plaintiffs.  Mussammat  Hayat,  armed  with  certificate,  has 
lodged  this  second  appeal.  The  first  Court  placed  the  onus 
on  the  plaintiffs,  and  for  the  appellant  it  is  urged  that  the 
District  Judge  has  treated  the  case  as  if  the  onus  were  on 
the  defendants.  It  is  urged  that  if  the  onus  is  to  be  changed 
there  should  be  a  remand.  But  both  sides  have  produced 
their  evidence,  and  I  do  not  see  that  a  remand  would  serve 
any  useful  purpose.  Further,  it  is  the  plaintiffs  who  are 
suing,  and  the  customary  law  of  the  District  (page  :*<>) 
shows  Jats  as  stating  that  in  the  absence  of  lineal  descen- 
dants or  widow  the  estate  goes  in  succession  to  ( 1 )  father, 
(2)  brothers  or  their  descendants,  (3)  sisters  or  their  descen- 
dants, (4)  mother,  (5)  grandfather  or  his  descendants  and 
(6)  so  on  to  the  other  male  agnates.    Tbia   is  in  favour  of 
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the   sister,     so   I   am    not   at    all  sure     that   the  initial    onus 
was  not  rightly  placed  on  the  plaintiffs. 

Bat  the  value  of  the  entry  in  the  Customary  Law  is 
lessened  when  we  turn  to  page  32,  where  we  read  that  some 
Jats  say  that  daughters  and  sisters  succeed  first,  while  others 
say  that  collaterals  exclude  daughters.  See  also  remarks 
on  page  5,  "  the  Jats  have  quoted  instances  in  which  daughters 
"have  excluded  the  collaterals  of  the  deceased,  or  vice  versa ; 
"or  have  shared  the  property  half  and  half  with  the  col- 
"laterals;  sisters  come  after  the  daughters."  There  can,  I 
think,  he  no  doubt  whatever  that  sisters  occupy  a  less  favour- 
able position  than  daughters,  and  even  as  regards  daughters 
the  position  does  not  seem  to  be  above  doubt. 

For  appellant  reliance  is  placed  on  44  P,  B.  1909  (1), 
a  case  of  Pan  war  Jats  of  Muzaffargarh  Tahsil.  Here  a 
sister,  married  iu  the  family,  was  preferred  to  a  collate?  al 
in  the  fifth  degree,  but  this  seems  to  have  been  mainly 
because  there  was  a  considerable  number  of  witnesses  pro- 
duced in   that   case   of   sisters  having  excluded  collaterals. 

In  25  P.  0B.  1895  (2)  a  daughter's  claim  was  thrown 
out  because  she  had  married  outside  the  family,  but  it  was 
said  there  were  several  instances  on  record  in  the  family 
of  daughters  succeeding  when  they  had  married  a  member 
of   the  same    family.     This  was  a  case  of  Ganga  Jats. 

Another  instance  cited  is  a  judgment  of  the  Divisional 
Judge,  dated  16th  June  1910,  where  a  sister's  claim  was 
allowed.  This  too  is  a  case  nf  Ganga  Jats  of  the  Muzaffargarh 
Tahsil. 

Both  sides  have  produced  evidence  in  this  case.  The 
learned  District  Judge  has  analysed  the  instances  cited  by 
the  plaintiff's  witnesses  and  held  that  they  do  not  amount 
to  anything.  But  the  plaintiff's  case  seems  to  me  proved 
by  the  evidence  for  the  defendants.  !STot  only  are  none  of 
the  witnesses  unable  to  cite  any  instances  of  a  sister  having 
succeeded,  but  Alia  Bakhsh  Mahwal,  lambardar,  says  that 
as  far  as  he  knows  sisters  do  not  inherit,  and  he  goes 
further  and  says  even  daughters  are  sometimes  excluded  by 
collaterals,  and  gives  an  instance  in  his  own  family  of 
exclusion  of  a  daughter.  Pir  Bakhsh  Mahwal  says  no  sister 
has  up  to  the  present  inherited  among  Mahwals.  And 
Imamuu,  defendant,  says  plainly  that  among  Mahwals  daughters 
inherit,     but   sisters     do    not.     Considering  that    this    man    is 


(I)  44  /'.  H.  1909  (Sanaa  v.  Sahib  Khatun). 

[2j  23  P.  R,  ibdb    {Alunsammal   b'atima   v.    Khanda). 
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married  to  Mussatnniat  Hayat  I  regard  this  statement  as 
a  most  important  piece  of  evidence.  Surely  if  sisters  did 
succeed  he  would  be  the  first  to  say  so,  seeing  that  his  own 
wife  is  the  sister  who  is  claiming  a  brother's  estate  in  this 
case. 

I  think  that  whatever  may  be  said  as  to  Jats  of  the 
Muzaffargarh  District  generally  it  is  clear  from  the  evidence 
in  the  present  case  that  among  Mahwal  Jats  of  this  parti- 
cular Tahsil  a  sister  does  not  exclude  collaterals,  whether 
she  be  married  in  the  family  or  not. 

Then  it  is  urged  that  if  no  custom  applies  Muhammadau 
Law  should  be  followed.  But  this  is  not  a  case  of  succes- 
sion not  being  proved  to  be  governed  by  custom.  Custom 
undoubtedly  governs  succession,  and  the  only  question  in  the 
case  is  whether  by  custom  the  sister  excludes  the  collaterals 
or  vice  versa. 

I  uphold  the  decision  of  the  lower  Courts  decreeing 
the  claim  and  dismiss  this  appeal  with  costs. 

Appeal  dismissed. 


No.  49. 

Before  Bon.  Mr.  Justice  Scott- Smith  and  Ron.  Mr.  Justice 

Shadi  Lai. 

N1RANJAN  NATH— (Plaintiff)— APPELLANT, 

Versus 

AFZAL  HUSSAIN— (Defendant)— RESPONDENT. 

Civil  Appeal  No.  520  of  1914. 

Abatement  —  suit  brought  by  two  brothers  for  rent  of  a  house  and  ejectment 
of  defendant— death  of  one  of  them — no  application  within  period  of 
limitation  to  bring  his  legal  representatives  on  the  record. 

One  B.  N.  and  his  bro'her  N.  N.  brought  a  suit  for  recovery  of  rent  of  a 
house  and  ejectment  of  defendant.  During  pendency  of  suit  B.  N.  died  and 
no  application  to  bring  his  legal  representatives  on  the  record  was  made 
within  the  statutory  period. 

Held,  that  the  suit  abated  in  regard  to  B.  N.'s  share  in   the   property  in 
suit,  but  not  as  regards  N.  N.'s  share. 
■11  P.  R.  1915  U\  distinguished. 

Second  appeal  from  tlie  decree  of  Lala  Murari  Lai,  Khosla, 
ristrict  Judge,  Delhi,  dated  the    lOtk  December  1913. 
Kauvvar  Narain,  for  Appellant. 
Muhammad  Iqbal,  for  Respondent. 
The  judgment  of  the  Court  was  delivered  by  — 

22nd  Jan.  1917-  SCOTT-SMITH,  J — The  suit  out  of  which  the  present  appeal 

arises  was  for  the  ejectment  of  the  defendant-respondent    from 

(1)  41  P.  R.  1915  (Uadu  v.  Lala.) 
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a  house  and  for  arrears  of  rent  due  from  him.  The  suit  was 
brought  by  two  brothers  Pandit  Bishambar  Nath  and  Niranjan 
Nath.  While  the  suit  was  pending  Bishambar  Nath  died  and 
no  application  to  bring  his  legal  representative  on  the  record 
was  made  within  the  statutory  period.  The  suit  as  regards 
Bishambar  Nath  therefore  abated  under  order  22,  rule  3,  Civil 
Procedure  Code.  The  first  Court  held  that  the  suit  abated  as 
a  whole,  because  the  right  to  sue  was  joint  and  could  not  be 
separated.  The  lower  Appellate  Court  agreed  with  the  view 
of  the  first  Court  and  dismissed  the  appeal,  and  Niranjan 
Nath  has  filed  a  second  appeal  to  this  Court. 

The  question  whether  the  order   appealed    against    was   a 
decree  was  referred  to  a  Full  Bench  which  has  decided  it  in  the 
affirmative  (1).     We  now  proceed  to  decfde  the  appeal   on   the 
merits.     It  is  admitted  before  us   that  the    original   plaintiffs 
were  not  members  of  a  joint    Hindu    family,  but   it    was    con- 
tended that  each  of  them  had  a  specific  share    iu    the  property 
in     dispute.     Appellant's    counsel   urges   that    the   suit   could 
proceed  as  regards  his  client's  share.     The    Full    Bench    in   its 
order  laid  down  that  if  the  suit  was  of  such    a   nature,    that   it 
cannot  proceed    in   the   absence  of  the  deceased's  legal  repre- 
sentative  the   partial   abatement  will  result  in  the  total  abate- 
ment or  dismissal  of  the  suit.     We  have  therefore  to   consider 
whether   the  present   suit   could    proceed    in   the   absence   of 
Bishambar   Nath's   legal  representative.     If   it     could   not    so 
proceed,  then  the  order  of  the  lower  Court  is  correct.     Rulings 
such  as   41    P.  R.  1915  (2)  do  not  help  us  muc'a  in  the  present 
case.     The  facts  of  the  present   case  are   distinguishable   from 
those  of  that  case.     In  the  latter  the  shares  of   the    parties    in 
the  joint  property  had  to  be  determined  and   it   was  held   that 
the  Court  must  have  all   the  co-sharers  before   it.     It  was  also 
pointed   out   that   the   suit  could  not  have  been  instituted  and 
prosecuted  until  all  the  co-sharers  had  been   made   parties.     In 
the  present  case  if  Niranjan  Nath  is  a  co-sharer  in  the  property 
in  dispute  we  see  no  reason  why   the   suit   cannot   proceed    as 
regards  his  share.     Suppose   in   the  first   instance  his  brother 
Bishambar    Nath  deceased  had   not   joined  him   in  suing,    it 
cannot  be  held   that  Niranjan  Nath  could  not  have  sued  alone, 
In  our  opinion  he    could   certainly    have  sued   as   regards   his 
Bhare  in  the  property,  although  the  Court  would  have  probably 
ordered  his  brother  to  be  made  a  defendant.     Proceeding  with 
the  suit  in  the  absence   of   Bishambar    Nath's   legal   represen- 
tative will  not  prejudice  the  defendant  in  any   way.     No  doubt 
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(1)  See  128  P.  R.  1916  (F.  B.)  {Niranjan  Natk  v.  Afzal  Hussain). 
{*)  41  P,  R.  1915  (Badu  v.  Lala) 
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Niranjan  Nath  cannot  get  a  decree  for  ejectment  of  the  defen- 
dant from  the  whole  of  the  house  in  dispute  but  he  can  get  a 
decree  declaring  his  own  rights  such  as  would  entitle  him 
subsequently  to  sue  for  partition  of  his  share. 

We  therefore  accept  the  appeal  and  setting  aside  the  order 
of  the  lower  Courts  remand  the  case  to  the  Court  of  first 
instance  for  decision  on  the  merits.  Stamp  in  this  Court  and 
in  the  Lower  Appellate  Court  will  be  refunded  and  other  costs 
will  be  costs  in  the  cause. 

Appeal  accepted. 

No.  50- 

Before  Hon.  Sir  Donald  Johnstone,  Kt.,  Chief  Judge, 

and  Hon.  Mr.   Justice  ShaJt    Din. 

MUSSAMMAT   BEGAM— (Defendant)— APPELLANT, 

Versus 

JALAL    DIN- (Plaintiff)— AND  FATTEH  MUHAMMAD 
KHAN -(Defendant)— RESPONDENTS. 

Civil  Appeal  No.  972  of  1913. 

Vuhammadan  Law — succession — whether  stepson  is  an  heir  to  his  step- 
mother s  property. 

Held,  that  under    Muhammadan  Law  a  stepson  is  not  the  heir  to  the 
property  of  his  stepmother. 

Tyabji's  iluhammadan  Law,  p.   620,  referred  to. 
Second  appeal  from  the  decree   of   Khan    Bahadur  Khan   Abdul 
Ghafur  Khan,  Khan,  of  Zaida,  Divisional   Judge,    Ludhiana, 
dated  the  2bth  April  1913. 

Rambhaj  Datta,   for  Appellant. 

Manohar  Lai,  for  Respondents. 

The  judgment  of  the  Court  wa«  delivered  by — 

26lh  Jan.  1917.  ^1R    ^0NALD   Johnstone,  C.  J. — The  house  regarding  which 

the  present  dispute  has  arisen  is  admittedly  in  the  posses- 
sion of  defendant  No.  2,  Mussanimat  Begain,  daughter  of 
Banna,  tawaif.  On  the  21st  April  1911  defendant  No.  3, 
Rai  Fatteh  Muhammad  Khan,  eon  of  Rai  Imam  Bakhsh 
Khan,  executed  a  deed  of  sale  of  this  house  for  Rs.  1,400 
in  favour  of  plaintiff,  Jalal  Din.  As  defendant  No.  2  refused 
to  vacate  the  house,  the  plaintiff  first  brought  an  ejectment 
suit  which,  however,  was  dismissed  on  the  ground  that  the 
relation  of  landlord  and  tenant  did  not  exist  between  the 
juitie-  llu  thvn  brought  the  present  suit  for  possession 
with  a  claim  for  Rs.  16  by  way  of  rent  or  damages  at  the 
rate    of  R»     3     per    mensem      Defendant    No.    J,    Mussamma 
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Walayato,  daughter  of  Miro  Mirasi,  has  been  impleaded  by 
the  plaintiff  because  she  also  is  in  possession.  Defendant 
No.  3,  of  course,  supports  the  plaintiff,  defendant  No.  2 
resists  the  claim  and  defendant  No.  1  has  absented  herself 
altogether.  Certain  matters  were  not  very  clearly  stated  by 
the  parties  at  the  early  stages  of  the  case,  but  it  is  not 
necessary  for  us  to  go  through  all  the  different  allegations 
made.  We  can  take  it  that  the  real  facts  and  essential  »  » 
points  in  the  case  are  as  follows  :  —Some  time  in  the  sixties 
Rai  Imam  Bakhsh  Khan  aforesaid  married  a  woman  of  the 
name  Rani,  who  was  a  prostitute.  In  1882  Mussammat  Rani 
purchased  the  house  in  suit,  and  not  long  after  that  Rai 
Imam  Bakhsh  Khan  died,  leaving  defendant  No.  3  as  his 
son  by  another  wife.  Mussammat  Rani  lived  till  4th  Novem- 
ber 19U2,  and  there  is  absolutely  nothing  to  shew  that  up 
to  that  time  anybody  else  ever  exercised  any  dominion 
over  the  house;  but  very  soon  after,  viz.,  in  the  following 
year,  defendant  No.  3  mortgaged  the  house  to  one  Buta 
Mai.  Later,  Buta  Mai  sued  defendant  No  3  for  the  money 
due  to  him  and  attached  the  house  and  had  it  auctioned 
in  1909,  but  the  auction  sale  was  set  aside  in  19  iO  on 
defendant  No.  3  settling  up  with  Buta  MaL  It  seems  that 
defendant  No.  2  did  not  intervene  at  all  in  those  proceed- 
ings. Defendant  No.  2  claims  the  whole  house  as  heiress  of 
Mussammat  Rani  whom  she  calls  her  aunt,  and  upon  a 
gift  by  the  aunt  to  herself.  Now  it  is  admitted,  and  is  quite 
clear,  that  she  is  not  the  niece  of  Mussimmat  Rani  at  all, 
and  we  can  find  no  proof  of  the  gift  either.  Therefore  it 
is  fairly  clear  that  defendant  No  2  has  no  real  legal  title 
to  the  house  at  all.  But  this  does  not  dispose  of  the  whole 
case,  for  the  plaintiff  is  out  of  possession,  as  we  shall  shew 
later,  and  he  must  prove  his  title  before  he  can  oust  defendant 
No.  2,  even  if  she  is  a  mere  trespasser. 

Defendant  No.  3  has  all  along  seen  this  difficulty  and 
therefore  his  counsel  argues,  first,  that  he  is  the  heir  of 
Mussammat  Rani ;  secondly,  that  if  he  be  the  heir,  then 
defendant  No.  2  can  only  resist  his  claim  on  the  score  of 
long  adverse  possession  ;  and  thirdly,  that  whatever  posses- 
sion  defendant  No.  2  may  have  had  it  was  certainly  not 
adverse  to  him  until  4th  November  1902  when  Mussammat 
Rani  died.  In  our  opinion  the  plaintiff's  case  fails  on  the 
first  of  these  points.  No  argument  is  necessary,  and  no 
authority  need  be  cited,  for  the  proposition  that  defendant 
No.  3,  as  the  stepson  of  Mussammat  Rani,  is  not  heir  to 
her  piopeity   under  Muhammadan   Law.     Mr.   Manohar  Lai 
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has    striven  to    shew   that   there  is  no  cleai    rule  of  Muham- 
madan   Law   on    the   subject,   and  he  quotes  Tyabji's  book  on 
Muhammadan     Law,    page     620-     That   authority    names  all 
successive  heirs   to   property   ending  with  the  Crown ;    and  we 
cannot   find  stepsons  anywhere    and    it  is    impossible  to   hold 
from    this  that     stepsons  are   not   excluded.     In   short,   even 
that   book   is   clear,   and   all   the   authorities  are   agreed,  that 
a   stepson     has     no   right  of   inheritance    under   the    personal 
law   of   the   parties.     The  Lower    Appellate   Court   has   then 
tried    to  bring    in   Punjab  agricultural   custom     in  something 
like  the  following  manner  : — The  family  is  governed  by  oustom 
in   all    matters   of  inheritance ;   Mussammat    Rani,    being   the 
wife  of   Rai  Imam    Bakhsh  Kban,    by   that   custom,    all   her 
property     merged   in    his  estate ;    therefore     defendant  No.    3 
succeeded     to   this   house     on   his  fathers  death;   Mussammat 
Rani    died,  as    already   stated,   in  1902,  and  limitation  did    not 
begin   to   run   against   defendant  No.   3  until  the   date  of  her 
death.     This     appears   to   us   to  be  built    up    upon   mistaken 
ideas.     There  is   no  indication  whatever  that  up  to  Mussammat 
Rani's   death  Rai    Fatteh   Muhammad   Khan   ever  treated  the 
house   as   his   own,     and   there    seems  to  be    no   reason    why 
it   should   not   be   held    that     Mussammat   Raui   at   the   least 
held  adversely   to  him   from  the  date  of  her  husband's  death, 
an     event   which   took   place   much  more   than    12   years   be- 
fore suit.     Besides  this,    there   is   not   a   particle   of  evidence 
on  the   record    to   shew  that    the   parties  do  follow  "  custom  " 
in   matters     of   inheritance,     and   also  we   are  not    aware   of 
any   declared     custom   under    which   defendant    No.    3    would 
succeed   to  Mussammat  Rani    at  all.     In   short ,  it  appears  that 
the  plaintiff  has  no  title  whatever. 

Lastly,  an  attempt  is  made  on  behalf  of  the  plaintiff 
to  shew  that  it  is  he  (defendant  No.  3)  who  has  been  in 
possession  in  the  proper  sense  of  the  word  since  Musam- 
mat  Rani's  death,  and  not  defendant  No.  2.  The  Lower 
Appellate  Court  talks  about  the  defendant  No  3's  "symboli- 
cal possession  of  the  house  till  lately."  We  cannot  assent 
to  this  way  of  looking  at  the  matter.  Nobody  has  ever 
tried  till  recently  to  oust  defendant  No.  2  from  the  house  ; 
she  has  been  living  in  it  admittedly  without  paying  rent, 
and  even  if  she  made  no  objection  in  l!'03  or  1909  or  1910 
to  defendant  No.  3  dealing  with  the  house,  this  certainly  did 
not  divest  her  of  possession  or  put  possession  into  the  hands  of 
defendant  No  3.  We  are  satisfied  then  that  there  is  no  pos- 
sible ground  on  which  the  plaintiff's  claim  can  succeed  ;  and  we 
accept   the  appeal,  set  aside  the   decree  (to  which  the  plaintiff 
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is  only   entitled  if  defendant  No.  3  was  the  owner)    and  we  dis- 
miss the  plaintiff's  claim  with  costs  throughout. 

Appeal  accepted. 


No.  51- 

Before  Hon.  Mr.  Justice  Scott-Smith  and  Eon.  Mr. 

Justice  Shadi  Lai. 

SALABAT— (Plaintiff)— APPELLANT, 

Versus 

ABDUL  RAHMAN  AND  OTHERS-(Defendants)  — 

RESPONDENTS. 

Civil  Appeal  No.  93S  of  1914. 

Transfer  of  Property  Act,  IV  of  1882,  section  119— warranty  of  title— 
whether  abrogated  by  a  certain  clause  in  contract — suit  for  equivalent 
portion  of  land  given  in  exchange— whether  maintainable. 

Held,  that  the  principle  laid  down  in  section  119  of  the  Transfer  of 
Property  Act  is  applicable  to  contracts  of  exchange  in  the  Punjab  and 
that  consequently  there  is  an  implied  warranty  of  title  and  that  a  clause 
in  the  contract  saying  that  neither  party  has  ''  after  to-day  any  claim 
"  against  the  other  contrary  to  the  exchange  ;  whatever  proprietary  rights 
"  each  had  in  his  own  land  will  be  owned  by  the  other  party "  did  not 
abrogate  this  warranty  of  title. 

Held  however,  that  the  plaintiff  was  only  entitled  at  his  option  to  sue 
for  the  return  of  the  thing  transferred  by  him  or  compensation,  and  he 
could  not  claim  to  recover  an  equivalent  portion  of  the  land  he 
gave. 

9  Mad.  L.  J.  137  (1),  referred  to. 
Second  appeal  from   the   decree    of    T.    P.  Ellis,   Esquire,  Divi> 
sional   Judge,  Shahpur  Division  at  Sargodha,  dated  the    2nd 
February  1914. 

Nand  Lai  and  Asquith,  for  Appellant. 

Morton,  for  Respondent. 

The  judgment  of  the  Court  was  delivered  by — 

Shadi  Lal,  J. — The  appellant,  Salabat,  has  undoubtedly  9Q.,  T  |Q._ 
lost  60  odd  bighas  of  land  out  of  the  area  he  received  in 
exchange  from  Saleh,  the  predecessor  of  defendants  1 — 5,  by 
reason  of  the  latter's  defective  title,  and  the  crucial  point  for 
Consideration  is  whether  the  plaintiff  is.  by  reason  of  the  depri- 
vation of  a  part  of  the  bargain,  entitled  to  any  relief,  and,  if 
so,  whether  he  can  recover  an  area  of  land  equivalent  to  what 
he  has  lost,  or  is  confined  to  his  remedy  by  way  of  compensation. 
His   allegation  of   fraud   or  mis-representation    has   not  been 

(1)  (1899)  9  Mad.  L.  J,  137  (Veera  Pillai  v.  Poonnambala  Pillai). 
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established,  and  the  finding  of  fact  on  this  point  arrived  at  by 
the  learned  Divisional  Judge  cannot  be  disturbed  in  second 
appeal.  Now,  section  1 19  of  the  Transfer  of  Property  Act 
lays  down  that  in  the  absence  of  an  agreement  to  the  contrary 
the  parties  making  the  exchange  are  deemed  to  covenant  for 
title,  and  if  in  consequence  of  defective  title  either  party  to 
the  transaction  is  deprived  of  the  property,  or  part  thereof, 
received  by  him  in  exchange,  he  is  entitled  at  his  option  (a) 
either  to  cancel  the  bargain  and  to  get  back  his  property, 
(6)  or  to  obtain  compensation  for  the  loss  suffered  by  him. 

There  being  an  implied  warranty  of  title,  the  onus  lies  on 
the  defendants  to  establish  a  contract  which  would  exclude 
the  operation  of  the  section.  The  learned  Divisional  Ju^ge 
holds  that  such  a  contract  has  been  established,  but  we  are 
unable  to  concur  in  his  view.  The  clause  in  the  agreement 
upon  which  he  bases  his  finding  is  in  the  following  terms : — 

Aj  ke  bad  bar  khilaf  tabadale  ke  kisi  qism  ka  koi  dawa  ek 
dusre  konahin  raha.  Jis  qadr  haquq-i-malikana  ek  dusre  ko  apni 
apni  arazi  men  hasil  the' tin  ke  malik  kamil  arazi  tabadala  shuda 
men  ek  dusre  ko  honge. 

This  clause  translated  literally  means  that  neither  party 
"has  after  to-day  any  claim  against  the  other  contrary  to  the 
"  exchange  ;  whatever  proprietary  rights  each  party  had  in  his 
"own  land  will  be  owned  by  the  other  party".  The  first 
portion  of  the  clause  merely  provides  that  the  written  contract 
contains  the  terms  between  the  parties  and  that  neither  party 
is  entitled  to  urge  anything  contrary  to  those  teims  ;  and  the 
second  portion  is  merely  a  formal  recital  of  the  fact  that  each 
party  to  the  exchange  steps  into  the  shoes  of  the  other.  We 
do  not  think  that  the  parties  to  the  transaction  contemplated 
the  abrogation  of  the  warranty  of  title,  or  intended  to  enter 
into  an  express  contract  which  would  do  away  with  the  implied 
covenant  which  according  to  the  statute  is  to  be  deemed  to  be 
a  part  of  every  transaction  of  exchange.  Had  they  intended  to 
enter  into  a  contract  to  the  contrary,  they  would  have  cortainly 
couched  their  intention  in  language  free  from  ambiguity. 
We  must,  therefore,  hold  that  the  implied  warranty  of  title 
has  not  been  taken  away  by  any  contract  to  the  contrary, 
and  that  the  plaintiff  is  entitled  to  avail  himself  thereof. 

It  is,  however,  clear  that   he  must   sue   to   set   aside  the* 
whole  transaction  and  claim  to    he   placed    ia    the   position    in 
which  he   was  before  the  exchange.     The  law  does   not   permit 
him  to  hring  a  suit  to   recover    an   equivalent   portion    of  the 
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land  he  gave,  vide  9  Mad.  L.  J.,  137  (1).  Now  a  perusal  of  the 
plaint  shows  that  the  plaintiff  brought  the  present  suit  for  the 
recovery  of  an  area  of  land  equal  to  that  he  had  lost,  and  in  the 
Courts  below  he  never  expressed  his  intention  of  surrendering 
the  land  in  his  possession  and  recovering  the  plot  which  he  had 
transferred  by  way  of  exchange.  Indeed,  in  answer  to  the  pleas 
of  the  defendants  he  insisted  upon  his  right  to  maintain  the  suit 
as  contained  in  the  plaint  and  asked  the  Court  to  frame  an  issue 
on  this  point  In  these  circumstances  we  are  constrained  to 
hold  that  he  is  not  now  entitled  to  avail  himself  of  the  first 
option  given  to  him  by  section  119,  and  that  his  remedy 
is  confined  to  the  recovery  of  damages  for  the  loss  sustained  by 
him. 

As  regards  the  amount  of  compensation  it  is  sufficient  to 
say  that  in  the  deed  of  exchange  the  value  of  the  entire  area, 
112  bighas,  was  fixed  at  Rs.  600,  and  it  cannot,  therefore,  be 
said  that  Rs.  400,  the  amount  fixed  by  the  Court  of  first 
instance,  is  an  inadequate  price  for  60  bighas.  On  the  record 
there  is  no  evidence  which  would  help  us  in  fixing  the  amount 
of  damages,  and  we  must,  therefore,  accept  the  amount  deter- 
mined by  the  learned  Subordinate  Judge. 

The  plaintiff  was  evicted  from  the  land  in  1911  and  he 
instituted  the  present  suit  a  few  months  afterwards.  The 
limitation  began  from  the  date  of  dispossession,  and  the  present 
claim  for  damages  is,  therefore,  clearly  within  time. 

The  result  is  that  we  accept  the  appeal  so  far  as  to  grant 
the  plaintiff  a  decree  for  Rs.  400  as  against  all  the  defendants. 
In  view  of  all  the  circumstances  of  the  case  we  leave  the  parties 
to  bear  their  own  costs  throughout. 

Appeal  accepted. 


No.  52- 

Before  Hon.  Sir  Donald  Johnstone,  Kt.,  Chief  Judge, 

and  Bon.  Mr.   Justice  Shah  Din. 

NORTH-WESTERN  RAILWAY,  THROUGH 

SECRETARY  OF  STATE  FOR  INDIA— (Defendant)— 

APPELLANT, 

Versus 

RAM  DHAN-SHIB  LAL  (Plaintiffs)  AND  OTHERS— 

(Defendants)— RESPONDENTS. 

Civil  Appeal  No.  3353  of  1915. 

Limitation — for  suit  against  Secretary  of  State  for  India — period  of 

notice    under  section  80,  Civil  Procedure  Code,  must  be  excluded— Indian 

Limitation  Act,  IX  of  1908,  section  15  (2). 

(1)  (1899;  9  Mad.  L.  J.  137  {Veera  Pillai  v.  PoonnambalaPillai.) 
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Held,  that  in  a  suit  against  the  Secretary  of  State  for  India  of  which 
notice   has    been    given    under    section   80,    Civil    Procedure   Code,    the 
period  of  notice,   i.e.,  two  months,    must  be  excluded  in    computing  the 
period  of  limitation  prescribed  for  the  suit,  as  laid  down  in  section   15  (2) 
of  the  Limitation  Act. 
Second  appeal  from  the  decree  of  Khan  Bahadur  Maulvi   Inam 
Ali,  District  Judge,  Hissar,  dated  the  bth  October  1915. 
Government  Advocate,  for  Appellant. 
Nanak  Chand,  for  Respondents. 
The  judgment  of  the  Court  was  delivered  by  — 
29th  Jan.  1917.  Shah  Din,  J. — It  is   now   admitted   by   the    Government 

Advocate  on  behalf  of  the  appellant  that  even  if  Article  31  of 
the  Limitation  Act  applies  to  the  suit  brought  by  the  res- 
pondent firm,  it  is  within  time,  inasmuch  as  a  notice  of  claim 
was  sent  by  the  respondent  to  the  Punjab  Government  through 
one  of  its  Secretaries  under  section  80  of  the  Civil  Procedure 
Code,  and  under  section  15  (2)  of  the  Limitation  Act  the 
period  of  the  notice,  i.e.,  two  months,  must  be  excluded  in 
computing  the  period  of  limitation  prescribed  for  the  suit. 

We,  therefore,  maintain  the  decree  of  the  District  Judge 
and  dismiss  the  appeal.  As  regards  costs,  they  must  follow 
the  event  unless  sufficient  cause  is  shown  to  the  contrary  ;  in 
this  case  no  such  cause  has  been  shown ;  and  the  respondent 
firm  which  has  been  obliged  to  engage  counsel  to  defend 
the  appeal  in  this  Court  is  entitled  to  costs.  We  order 
accordingly. 

Appeal  dismissed. 


No.  53 

Before  Bon.  Sir  Donald  Johnstone,  Kt.,  Chief  Judge,  and 
Hon.  Mr.  Justice  Shah  Din. 

AMIR  CHAND— (Plaintiff)— APPELLANT, 

Versus 

AMAR  SINGH  AND  OTHERS -(Drfendantb)- 
RESPONDENTS. 

Civil  Appeal  No.  542  of  1914. 

Punjab  Prc'emption  Act,  II  of  1905,  sections  16  and  17  —  defective  notice 
issued  to  pre-emptor — uhether  bar  to  suit. 

The  vendors  in  this  case  on  the  13th  March  1912  applied  to  the  District 
Judge  to  have  a  notice  under  section  16  of  the  Punjab  Pre-emption  Act,  1905, 
issued  to  A-  C,  the  present  pre-emptor,  in  respect  of  an  intended  sale 
of  land.  The  latter  noted  on  the  back  of  the  notice  that  he  did  not  know 
anything  about  Cnurt   pr^t-Hingn  and    that  the  notic*  might  b«  •eut  to  his 
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brother  F.  C.  The  notice  stated  that  the  case  would  come  on  for  hearing  on 
the  18th  May  1912.  On  that  day  no  appearance  was  put  in,  but  on  14th 
June  1912  F.  C.  appeared  and  said  that  he  was  ready  to  buy  the  land  offered 
for  sale.  The  present  suit  was  brought  on  the  11th  July  1913,  i.e.,  within 
a  year  of  mutation  of  names  in  favour  of  the  vendee  but  long  after  expiry 
of  the  3  months'  period  allowed  by  section  19  of  the  Act.  The  sale  to  vendee 
was  effected  on  the  9th  June  1912. 

Held,  that  the  plaintiff  was  not  barred  in  any  way  by  the  aforesaid 
proceedings  taken  by  the  vendors  ;  because 

(1)  the  notice  was  defective  inasmuch  as  it  did  not  state  any  price  at 
which  vendors  were  willing  to  sell  ; 

(2)  the  sale  was  effected  on  the  9th  June  1912,  i.e.,  less  than  3  months 
after  application  was  made  for  issue  of  the  notice  ;  and 

(3)  the  notice  intimated  only  the  intention  of  the  defendants  3  and  -4  to 
sell  their  half  share  while  the  actual  sale  was  of  the  land  of  all  three  defen- 
dants, Nos.  2,  3  and  i. 

First  appeal  from  the  decree  of  Lala  Sri  Bam,  Poplai,  District 
Judge,  Jidlundur,  dated  the  17th  December  1913. 

Fazl-i-Hussain,  for  Appellant, 

Morrison  and  Lai  Muhammad  Datta,  for  Respondents. 

The  judgment  of  the  Court  was  delivered  by — 

Sib  Donald  Johnstone,  C.  J. — On  the  9th  of  June  1912  2nd  Feb.  1917. 
defendants  2,  3  and  4  iu  this  case  sold  the  land  in  suit  to 
defendant  1.  Two  sets  of  plaintiffs  sued  for  pre-emption, 
namely,  Amir  Chand,  Kbatri,  and  nine  Jats  of  the  village  in 
which  the  land  is  situate.  The  lower  Court  has  given  a  decree 
to  those  nine  pre-emptors  and  Amir  Chand  has  appealed.  It 
has  been  found  by  the  lower  Court  that  Amir  Chand  has  a 
superior  right  of  pre-emption  as  being  a  collateral  relative  of 
the  vendors.  Amir  Chand  has  expressed  his  willingness  to  pay 
the  full  price,  Rs.  21,600,  which  sum  it  may  be  said  further,  the 
lower  Court  has  found  to  have  been  paid  in  full  and  fixed  in 
good  faith.  That  Court  has  nevertheless  preferred  the  second 
batch  of  plaintiffs  to  Amir  Chand  on  the  ground  that  Amir 
Chand  has  lost  his  right  by  reason  of  a  notice  that  was  served 
on  him,  and  on  this  ground  Amir  Chand's  suit  has  been  dis- 
missed. He  has  appealed,  and  obviously  the  only  question  for 
us  to  consider  is  whether  the  notice  in  question  does  really 
deprive  Amir  Chand  of  his  right  to  sue. 

Defendant  2  owns  half  of  the  land.  Defendants  3  and  4 
own  the  other  half  On  the  13th  March  1912  defendants  3  and 
4  applied  to  the  District  Judge  under  the  Act  that  notice 
should  be  given  to  Amir  Ohand  and  other  pre-emptors  of 
their  intention  to  sell.  On  the  back  of  this  notice  Amir  Chand 
replied  that  he  did  not  know  anything  about  Court  proceedings 
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and  that  the  notice  might  be  sent  to  his  brother,  Fakir   Chand. 
In   the   notice  from    the    Court   it  was  intimated  that  the  case 
would  come   on  for   hearing   on   the   18th   of  May    1912.     No 
appearance  was  put  in  on  that  day  apparently,  but  on  the  14th 
of  June    1912   Fakir  Chand  appeared   and  said   that   he   was 
ready  to  buy.     The  present  suit  by  Amir   Chand    was   brought 
on  the  11th  of  July  1913.     This  admittedly  wa9   within   a  year 
of  mutation  of  names  in  favour  of  vendee,  but  of  course  is  much 
beyord  the  three  months'  statutory  time  provided   by   the  Act 
incases  in  which  notice  has  been  given.     Now    it    seems   to  us 
that    Amir  Chand   is    not   barred  in  any  way  by  the  aforesaid 
proceedings  taken  by  the  vendors.     In  the  first  place,  the  notice 
itself  is  very  defective.     No  price  is  stated.     In  the  application 
to  the  Court  it  is   simply    said    such-and-such   rate    for   barani, 
such-and-such  rate  for  chain    and  such-and  such  rate  for  land  in 
possession  of  occupancy  tenants.     In  the  notice  actually  served 
upon  Amir  Chand  not  even  these  details    are   given.     Probably 
these  defects  alone  are  sufficient  to  save  Amir  Chand,  but  there 
are  many  further  defects.     No   copy   of    application   seems    to 
have  been  given  to  Amir  Chand.     Next,  the  sale  to  defendant  1 
was  effected  on  the  9th  of   June   1912.     This    sale   gave    Amir 
Chand   an   immediate   cause    of  action,  and  any  notice  that  he 
had  received  previously  became  a  piece  of  waste  paper  in    view 
of  the  fact  that  on  the  date  of  the  sale    three   months    had   not 
expired.     It  would  obviously  have  been  idle  for  Amir  Chand  to 
go  to  the   vendors   and   say   on  the   10th   June    1912,    "  I   am 
willing  to   buy    the   land,"  iuasmuch  as  that  land  had  already 
passed  out  of  their  ownership      Thirdly,    the    most    important 
point  of  all  is  that,  whereas  the  notice  aforesaid  intimated  only 
the  intention  of  the  defendants  3  and  4  to  sell  their   half   share, 
the  actual  sale  was  of  the  land  of  all  three,  defendants  2,   3    and 
4.     It  appears  therefore  that  the  bargain  now  in    question  is   a 
totally  different  bargain  from  that  offered  in  the  notice. 

The  lower  Court  in  deciding  issues  1  and  2  regarding  the 
notice  and  its  effect  relies  upon  two  Allahabad  rulings  which 
are  whollj7  inapplicable  to  the  case  and  need  not  be  discussed 
further. 

We  thereforo  find  that  Amir  Chand  is  in  no  way  affected 
in  this  case  by  the  proceedings  of  defendants  3  and  4  described 
above,  and,  as  every  other  point  in  the  case  has  been  found  by 
the  lower  Court,  and  correctly  found,  in  his  favour  it  only  re- 
mains for  us  to  accept  this  appeal  With  costs  and  to  give  Amir 
Chand  the  usual  pre-emption  decree  allowing  hi  in  three  months 
from   the     present    date    within     which    to   pay   the   sum   of 
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Rs.  21,600.     If  he  fails  to  pay  that  sum  within  the    time   fixed, 
the  suit  will  be    deemed    dismissed  with  costs.     If    he  pays  as 
directed,  the  decree   in   favour   of   Umra,    Khairati  and  others, 
^the  Jats  aforesaid,  will  stand  dismissed  with  costs. 

Appeal  accepted. 


No-  54. 

Before  Hon.  Sir  Donald  Johnstone,  Kt.,  Chief  Judge   and 
Hon.  Mr*  Justice  Shah  Din. 

MUHAMMAD  UMAR  AND  ANOTHER— (Plaintiffs)— 
APPELLANTS, 

Versus 

MUNSHI  RAM  AND   OTHERS— (Defendants)  - 
RESPONDENTS. 

Civil  Appeal  No.  453  of  1915. 

Provincial  Insolvency  Act,  III  of  1907,  section  18— suit  to  establish 
right  to  property  which  has  vested  in  the  Receiver  as  property  of  the 
insolvent— necessity  of  impleading  the  Receiver  as  a  party  and  of  obtaining 
sanctionof  the  Insolvtncy  Court  to  proceed  against  the  Receiver. 

On  the  15th  July  1911  one  M.  K.  was  declared  by  the  District  Court 
an  insolvent  and  a  Receiver  was  appointed.  On  28th  June  1912 
the  Court  passed  an  order  holding  that  the  two  houses  now  in  dispute 
belonged  to  the  insolvent.  On  the  9th  May  1913  the  Court  directed  the 
insolvent  to  deliver  to  the  Receiver  possession  of  his  estate  including 
the  two  houses  aforesaid  and  ordered  the  Receiver  to  sell  the  estate. 
On  the  14th  May  1913  the  present  plaintiffs,  sons  of  the  insolvent,  put 
in  an  objection  alleging  that  two-thirds  of  the  two  houses  belonged  to  them 
and  should  be  released.  This  petition  was  rejected  on  the  23rd  January  1914 
and  on  the  4th  February  1914  plaintiffs  brought  the  present  suit  for  a  declara- 
tion of  proprietory  rights  of  their  two-thirds  share  in  the  houses,  impleading 
the  Receiver,  the  insolvent  and  his  creditors  as  defendants.  It  was  objected 
on  behalf  of  the  Receiver  that  no  suit  could  Le  brought  against  him  by 
the  plaintifis  without  first  obtaining  the  sanction  of  the  District  Judge 
by  whom  he  had  been  appointed  Receiver. 

Held,  that  having  regard  to  the  orders  of  the  District  Judge  of  15th 
July  1911  and  28th  June  1912  the  property  in  dispute  vested  in  the 
Receiver  under  the  terms  of  section  18  of  the  Provincial  Insolvency  Act, 
even  if  plaintiffs  remained  in  possession  and  the  Receiver  was  consequently 
a  necessary  party  to  the  suit. 

I.  L.  R.  31  Mad.  347  (1),  distinguished. 

Held  also,  that  the  principle  is  now  well  established  that  a  Receiver 
cannot  be  sued  without  obtaining  the  permission  of  the  Court  by  whom  he 
was  appointed. 

(1)  (1908)   I.  L.  R.  31  Mad.  347  {Annapurani  Ammal  v.  Subramanian 
Chettiar), 
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L.  R.  20  Equity  282  (1),  I.  L.  R.  30  Cal.  593  (598j  (2),  7.  L.  R. 
10  Co*.  1014  (3),  7.  L.  R.  26  J/ad.  492  (4),  17  Indian  Cases  916  (5) 
and   24  Indian  Cases  622  (6),  referred  to. 

But  held,  that  this  was  not  a  condition  precedent  to  the  institution 
of  the  suit  and  that  under  the  circumstances  of  the  present  case  the 
plaintiffs  should  have,  been  allowed  a  reasonable  time  to  apply  to  the 
Insolvency  Court  for  leave  to  proceed  with  the  suit  against  the  Receiver. 

15  Cal.  W.  N.  p.  54   (7),  p.  872   (8)  and  p.  925  (9),  referred  to. 

7.  L.  R.  32  Cal.  270  JO),  differed  from. 
Second    appeal  from  the  decree   of    A.    W.    J.    Talbot,   Esquire, 
District  Judge,  Ambala,  dated  the  hth  December  1914. 

Zai-ud-Din,  for  Appellants. 

Sundar  Das,  for  Respondents. 

The  judgment  of  the  Court  was  delivered  by — 

blh  F  b   1917  Shah   Dnr,   J. — The   facts  of  the   case  are  briefly  these. 

On  the  1 5th  of  July  1911  the  District  Judge  of  Ambala 
declared  one  Mangal  Khan  an  insolvent  under  the  Provincial 
Insolvency  Act,  III  of  1907,  and  appointed  a  Receiver  of 
the  insolvent's  estate.  On  the  9th  May  1913  the  District 
Judge  passed  an  order  directing  the  insolvent  to  deliver  to 
the  Receiver  possession  of  his  estate,  including  two  houses 
Nos.  577  and  578,  and  by  the  same  order  the  Receiver  was 
directed  to  sell  the  estate.  On  the  Hth  May  1913,  the 
sons  of  Mangal  Khan  put  in  a  petition  of  objections  alleging 
that  a  two-thirds  share  in  the  two  houses  just  mentioned 
belonged  to  them,  and  not  to  the  insolvent,  and  prayed  that 
the  said  share  may  be  released.  This  petition  was  disallowed 
on  the  23rd  of  January  1914,  and  on  the  4th  of  February 
1914  the  present  suit  was  brought  by  the  sons  of  Mangal 
Khan  for  a  declaration  of  proprietary  rights  of  two-thirds 
share  in  houses  Nos-  577  and  578.  In  this  suit  the  insolvent 
Mangal  Khan  and  his  ci  editors  and  the  Receiver  appointed 
by  the  District  Judge  were  all  impleaded  as  defendants. 

(1)  (1875)   L.   R.  20   Eg.   Cases  282   (In  ex  parte  Cochrane). 
k2)   (1902)     J.   L.  R.  30   Cal   593   (598)   {Dunne   v.    Kumar  Chandra 
K  i  sore). 

(3)  (1884)  /.  L.  R   10  Cal.  Ml  1    (Miller  v.  Ram  Ranjan). 

(4)  (1902)  I.  L.  R.   26     Mad.   492   (Kamatchi    Animal    v.  Sundaram 

Ay  }jar), 

(5j  (1912'  '7  Indian  Ca$e$9lQ  (Burma)  (Balthazar  v.  Burma  Engineer- 
ing and  Trading  Cay). 

(6)  (1914)  21  Indian  Cases  022  (Yenkatasubbaramiah  v.  Nambura 
Ra  m 

(1910)  15  Cal   W,  A'.  51  (Banku  Behari  Dey  v.  Harendra  Nath). 

(8)  U»H>   15  OalW.   A.   b!2   ^Maharajah    of  Burdwan  v.  Apurba 

\na  R<>y). 

(9)  (l!)lij    15    Cal   W.   A.   925   (Sarat   Chandra  v.    Apurba  Krishna 

Roy). 
n0)  (1904)  /.  L.  R.  32  Cal  270  (I'ramatha  Nath  v.  Khcthra  Nath). 
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On  behalf  of  the  Receiver  it  was  pleaded  that  no  suit 
could  be  brought  by  the  plaintiffs  against  him  without  first 
obtaining  the  sanction  of  the  District  Judge,  by  whom  he 
had  been  appointed  Receiver  of  the  insolvent's  estate. 

The  Munsif,  following  I.  L.  B.  30  Cal.  593  (1)  and 
I.  L.  B  32  Gal.  270  (2),  held  that  the  plaintiffs'  suit  was  not 
maintainable  against  the  Receiver  without  the  permission  of 
the  District  Judge  who  had  appointed  him  Receiver  of  the 
insolvent's  estate,  and  that  such  permission  was  a  condition 
precedent  to  the  right  of  the  plaintiffs  to  sue.  Upon  this 
ground  the  Munsif  dismissed  the  suit.  On  the  plaintiffs' 
appeal,  the  learned  District  Judge  agreed  in  the  view  taken 
by  the  Munsif  and   dismissed  the  appeal. 

In  second   appeal   it   has    been  contended   before    us  ; 

(1)  that  the  Receiver  was  not  a  necessary  party  to  the 
present  suit ; 

(2)  that  if  he  was  a  necessary  party,  the  suit  was 
maintainable  against  him  without  the  permission  of  the  District 
Judge,  who  had  appointed  the  Receiver,  being  first  obtained  ; 
and 

(3)  that  if  the  permission  of  the  District  Judge  was 
necessary,  the  Munsif  should  have  stayed  proceedings  and 
allowed  the  plaintiffs  a  reasonable  time  to  apply  to  the 
District  Judge  for  the  necessary  permission  to  proceed  against 
the  Receiver. 

The  following  authorities  have  been  cited  and  discussed 
in  the  course  of  the  argument  :— 

I.  L.  B.  31  Mad.  317  (3)  5 

I  L.  B.  26  Mad.  492  (4)  ; 

/.  L.  B.  30  Oal.  5y3  (I); 

I.  L.  B.  32  Cal.  270  (2)  ; 

15  C.  W.  N.  p.  54  (5),  p.  872  (6)  and  p.  925  (7)  ; 

17  Indian  Cases  916  (8)  ; 

24  Indian  Cases  622  (9)  ;  aud 

L.  B.  20  Equity  Cases,  p.  282  (10)  ; 


(1)  (1902)  I.   L.  R.   30   Cal.   593   (Dunne  v.  Kumar  Chandra  Kisore). 

(2)  (1904>   /.   L.   R.  32  Cal.  270  (Pramutha  Nath  v.  Khethra  Hath). 

(3)  (1908)  I.  L.  R.  31  Mad.  347  (Annapurani    Ammal   v.    Subramanian 

Chettiar). 

(4)  (1902)   I.L.R.  2GMad.  492  (Kamatchi  Ammal  v  Sundaram  Ayyar). 

(5)  (1910)  15  Cal.  W.  N.   54   (Banku  Behari  Ley  v.  Harendra  Nath). 
ifi)  (1911)    15   Cal.    W.  N.  872     {Maharajah  of  Burdwan  v.  Apurba 

Krishna  Roy^. 

(7)  (1911)  15  Cal.  W.  N.  925  (Sarat  Chandra  v.  Apurba  Krishna  Roy). 

(8)  (1^12)  17  Indian  Cases  91G  (Burma)  (Balthazar  v.  Burma  Eyigineering 

and  Trading  Coy). 

(9)  (1914)  24  Indian  Cases  622  (Venkatasubbaramiah  v.  Nambura  Ramiah. 

(10)  (1875)  L.  R.  20  Eq.  Cases  282  (In  ex-parte  Cochrane). 
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The  contention  advanced  by  the  appellant's  pleader  that 
the  Receiver  was  not  a  necessary  party  to  the  present  suit 
i->,  in  our  opinion,  not  well  founded,  and  I.  L.  B.  31  Mad. 
347  (1)  is  distinguishable  from  the  facts  of  this  case.  By 
virtue  of  the  order  of  adjudication  made  by  the  District 
Judge  on  the  J 5th  of  July  1911  and  by  his  order  of  the 
same  date  appointing  a  Receiver  for  the  property  of  the 
insolvent,  such  property  at  once  vested  in  the  Receiver  under 
section  18  of  the  Provincial  Insolvency  Act.  Even,  therefore, 
if  possession  of  the  two  houses  to  which  the  present  suit 
relates  remained  with  the  plaintiffs,  the  above  mentioned 
orders  of  the  District  Judge,  read  with  his  order,  dated 
the  28th  of  June  1912,  by  which  he  decided  that  the  houses 
in  question  belonged  to  the  insolvent,  had  the  effect  of 
vesting  the  houses,  as  part  of  the  insolvent's  estate,  in  the 
Receiver.  Such  being  the  case,  the  Receiver  was  a  necessary 
party  to  the  present  suit.  In  /.  L.  li.  31  Mad.  3-47  (1) 
the  judgment-debtor  was  declared  an  insolvent  and  his  estate 
was  vested  in  the  official  assignee  after  the  objection  proceed- 
ings in  respect  of  part  of  the  judgment-debtor's  property 
under  attachment  in  execution  of  a  decree  had  been  instituted, 
and  the  High  Court  of  Madras  held  that  in  sucli  circum- 
stances the  official  assignee  was  not  a  necessary  party  to  a 
suit  for  a  declaration  brought  under  section  283  of  the  old 
Code  of  Civil  Procedure  by  the  unsuccessful  party  in  the 
objection  proceedings.  In  our  opinion  that  decision  does  not 
apply  to  the  present  case. 

On  the  question  as  to  whether,  in  a  case  like  the  present, 
the  Receiver  can  be  sued  witliout  the  permission  of  the  'Jourt 
that  had  appointed  the  Receiver  being  first  obtained,  the 
principle  is  now  well  established  that  such  permission  is 
necessary,  and  for  the  purpose  of  applying  this  rule  to  a 
particular  case  it  is  immaterial  whether  the  Receiver  is 
appointed  by  the  Court  under  the  provisions  of  the  Civil 
Procedure  Code  or  under  those  of  the  Insolvency  Act.  In 
cx-farte  Cochrane  (L-  R.  20  Equity  Cases  282)  (2j  it  was 
held  that  where  a  Receiver  of  a  bankrupt's  property  had 
been  appointed  by  tho  Court  of  Bankruptcy,  it  was  a  con- 
tempt of  Court  for  the  holder  of  a  valid  bill  of  sale  goods 
of  tho  bankrupt  to  oust  tho  Receiver  from  possession  which 
he  had  taken  of  such  goods,  tf  a  person  other  than  a  land- 
lord distraining  for  a  year's  rent  claimed  B  better  title  than 
the   Receiver  he  was  bound  to  apply  to  tho  Court  of  bankruptcy 

(1)  (1908)  /.  L.  R.  31   Mad.   317  [Annapuratli  Animal   v.  Subranianian 

Clicttiar). 

(2)  (1675;  L.  II.  20  Eq>  Cases  282  (/a  cx-i>arlc  Cochrane). 
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for  leave  to  enforce  his  rights.  The  principle  laid  down  in 
this  English  case  was  followed  in  I.  L.  It.  30  Cal.  593  (at 
page  598)  (1),  where  it  was  held  that  when  a  Receiver  is 
appointed  by  the  Court,  his  possession  is  possession  of  the 
Court,  and  he  cannot  he  interfered  with  except  with  the 
leave  of  the  Court.  The  same  principle  underlies  the  decisions 
in  I.  L.  E.  10  Cal  1014  (2),  I,  L.  E.  26  Mad.  492  (3), 
17  Indian  Cases  916  (1)  and  2 A  Indian  Gases  622  (5).  Fol- 
lowing these  authorities  we  hold  that  the  present  suit  was 
not  maintainable  against  the  Receiver  of  the  insolvent's  estate 
except  with  the  leave  of  the  Insolvency  Court  that  had 
appointed  the  Receiver. 

The  last  question  for  decision  is  whether  the  Munsif  was 
right  in  holding  that  since  the  present  suit  had  been  instituted 
without  the  previous  permission  of  the  Court  appointing  the 
Receiver  the  suit  must  be  dismissed  ;  in  other  words,  that  the 
permission  of  the  Court  for  obtaining  relief  against  the  Receiver 
could  not  be  obtained  after  the  institution  of  the  suit.  On 
this  point  the  decision  of  a  Single  Judge  of  the  Calcutta  High 
Court  in  I".  L.  E.  32  Cal,,  page  270  (6),  supports  the  Munsif's 
view,  but  this  decision  has  since  been  dissented  from  in  three 
Division  Bench  judgments  of  the  same  High  Court  reported  as 
15  C.  W.N.,  page  54  (7),  page  872  (8)  and  page  925  (9).  We 
have  no  hesitation  in  holding  that  the  three  last  mentioned 
decisions  of  the  Calcutta  High  Court  lay  down  a  sound  prin- 
ciple of  procedure  applicable  to  cases  like  the  present,  in  other 
words,  we  are  clearly  of  opinion  that  the  leave  of  the  Insolvency 
Court  that  had  appointed  the  Receiver  was  not  a  condition 
precedent  to  the  institution  of  the  suit  against  him  by  the 
plaintiffs  in  the  present  case. 

It  now  remains  to  consider  whether,  in  the  circumstances 
of  this  case,  the  Munsif  should  not  have  stayed  proceedings  and 
allowed  the  plaintiffs  a  reasonable  time  to  apply  for  the 
necessary  sanction  to  the  Insolvency  Court  to  proceed  with  the 
suit  against  the  Receiver.  A  reference  to  the  judgment  of  the 
Munsif  shews  that  it  was  contended  before  him  by  the  plain- 
tiffs'pleader  that  if  the  sanction  of    the  J  Insolvency   Court    for 

(1)  (1902)  I.  L.  R.  30  Cal.  593  (598)  (Dunne  v.  Kumar  Chandra  Kisore). 

(2)  (1881)  l.L.  R.  10  Cal.  1011  (Miller  v.  Ram  Ranjan). 
(3/  (1902;  I  L.  R.  26  Had.  -192  (Kamatchi  Animal  v.  Sundaram  Ayyar). 

(4)  (1912)  17  Indian  Cases  916  (Burma)  (Balthazar  v.  Burma  Engineer- 
ing and  Trading  Coy.). 

(5)  (1911)    24  Indian    Cases  622   (Venkatasubbaramiah   v.   Nambura 
Ramiah). 

(6)  (1901)  /.  L.  R.  32  Cal.  270  (Pramatha  Nath  v.  Khethra  Nath). 

(7)  (1910)  15  Cal.  W.  N.  51  (Banku  Beliari  Dey  v.IIarendra  Hath), 

(8)  (1911)   15     Cal.   XV.  N.    872   (Maharajah  of  Burdwan  v.  Apurba 
Krishna  Roy) 

(9)  (1911)  15  Cal.  W,  N.  925  (Sarat  Chandra  v.  Apurba  Krishna  Roy). 
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obtaining  redress  against  the  Receiver  was  necessary,  such 
sanction  was  not  a  condition  precedent  to  the  institution  of  the 
suit  and  that  the  suit  could  be  proceeded  with  after  obtaining 
such  sanction.  The  Munsif  followed  the  ruling  in  /.  L.  It.  32 
Cal.,  page  270  (1)  on  this  point  and  dismissed  the  suit  because 
the  necessary  sanction  had  not  been  obtained  before  the  suit 
was  brought  by  the  plaintiffs  against  the  Receiver.  Inas- 
much as  the  rule  laid  down  in  the  case  just  cited  is  erroneous, 
as  held  in  the  subsequent  decisions  of  the  Calcutta  High 
Court  above  referred  to,  we  hold  that  the  plaintiffs  should  have 
been  allowed  a  reasonable  time  to  apply  to  the  Insolvency 
Court  for  leave  to  proceed  with  the  suit  against  the  Receiver. 

We  accordingly  accept  this  appeal  and  setting  aside  the 
decree  of  the  District  Judge  we  remand  the  suit  for  a  fresh 
decision  with  reference  to  the  foregoing  remarks.  In  the 
circumstances  of  the  case,  we  direct  that  the  costs  incurred  in 
this  litigation  should  abide  the  result. 

Appeal  accepted. 


No.  55. 

Before  Eon.  Sir  Donald  Johnstone,  Kt.,  Chief  Judge  and 
Hon.  Mr.  Justice  Shah  Din. 

KUNDAN  LAL— (Defendant)— APPELLANT, 

Versus 

SHADI  RAM  AND  OTHERS— (Plaintiffs)— 
RESPONDENTS. 

Civil  Appeal  No.  484  of  1916. 

Provincial  Insolvency  Act,  III  of  1907,  section  18— suit  to  establish  rights 
in  property  sold  by  the  Receiver  prior  to  date  of  institution,  in  which  the 
Receiver  has  been  made  a  co-defendant  — whether  permission  of  Court  is 
necessary. 

Held,  that  where  a  Receiver  appointed  under  the  Provincial  Insolvency 
Act,  has  already  sold  the  property  in  dispute  to  the  other  defendants 
previous  to  the  date  of  institution  of  the  suit  by  plaintiff,  the  Receiver  is  not 
a  necessary  party  to  the  suit  and  the  suit  can  proceed  without  the  permission 
of  the  Insolvency  Court  notwithstanding  that  the  Receiver  is  mentioned  as 
one  of  the  defendants. 

C.  A.  No.  453  of  1915  (2),  referred  to. 


(1)  (1904)  J.  L.  R.  32  Cal.  270  (Pramatha  Nath  v.  Khethra  Nath). 

(2)  Published  as  No.  54  P.  R.  1917  (Muhammad  Umar  v.  Munshi  Ram). 


June,  1917.  ]  CIVIL  JUDGMENTS— No.  65. 


197 


Second  appeal  from  the  decree  of  TV.  A.  LeRossignol,  Esquire, 
Divisional  Judge,  Ambala,  dated  the  '2nd  February  1914. 
Tek  Chand,  for  Appellant. 

Dharam  Das  Suri,  for  Repondents, 

The  judgment  of  the  Court  was  delivered  by — 

Shah  Din,  J.— Toe  facts  of  this  case  are  stated  in  the  5th  Feb.  J917. 
judgment  of  the  Munsif  and  it  is  unnecessary  to  repeat  them 
here-  The  Munsif  was  of  opinion  that  the  Receiver  of  the 
insolvent's  estate  who  had  been  appointed  by  the  District 
judge  when  the  order  of  adjudication  was  made  was  a  necessary 
party  in  this  litigation  ;  and  that  siuce  he  could  not  be  im- 
pleaded as  a  defendant  without  the  previous  permission  of  the 
Insolvency  Court,  which  had  not  been  obtained  by  the  plain* 
tiffs,  the  suit  must  be  dismissed  as  being  not  maintainable. 
The  suit  was  dismissed  accordingly.  On  appeal  the  learned 
Divisional  Judge  held  that  the  suit  was  not  bad  because 
sanction  for  the  institution  of  the  suit  had  not  been  given  by 
the  Insolvency  Court  ;  and  he  accordingly  reversed  the  decision 
of  the  Munsif  on  the  preliminary  point  and  remanded  the  suit 
for  a  fresh  decision  under  order  41,  rule  23,  Civil  Procedure 
Code. 

The  sole  question  before  us  in  this  appeal  is  whether  or 
not  the  Receiver  was  a  necessary  party  to  the  suit  ;  for  if  he 
was  a  necessary  party,  the  suit  could  not,  as  we  have  held 
today  in  our  judgment  in  second  appeal  No.  453  of  1915  (1), 
be  proceeded  with,  so  far  as  the  Receiver  is  concerned,  without 
the  leave  of  the  Insolvency  Court  that  had  appointed  him. 

After  hearing  arguments  and  referring  to  the  record,  we 
are  of  opinion  that  the  Receiver  was  not  a  necessary  party  to 
this  litigation.  The  record  shows  that  before  the  plaintiffs 
brought  their  suit  the  Receiver  had  sold  the  land  in  dispute  to 
Kundan  and  Relu,  defendants  1  and  2,  and  therefore  whatever 
legal  interest  the  Receiver  had  in  the  land  as  such  Receiver 
under  the  Provincial  Insolvency  Act  had  ceased  to  exist.  As 
he  had  no  subsisting  interest  in  the  subject  matter  of  the  suit 
at  the  time  when  the  present  claim  was  made,  it  was  perfectly 
unnecessary  for  the  plaintiffs  to  make  him  a  party  defendant,  and 
the  mere  fact  that  his  name  is  on  the  record  is  insufficient  to 
defeat  the  plaintiff's  claim  on  the  ground  that  the  permission 
of  the  Insolvency  Court  for  the  prosecution  of  the  claim  had 
not  been  obtained.  On  this  ground  we  maintain  the  Divisional 
Judge's  order  of  remaod  and  dismiss  this  appeal  with  costs. 

Appeal  dismissed. 


(1)  Published  at  tfo>  54  P.  R.  1917  (Muhammad  Vmar  v,  Munski  Ram.) 
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No.  56. 

Br j ore  IL»>.  Sir  Donald  Johnstone,  Kt.,  Chief  Judge. 

AHMAD -(Plaintiff)— APPELLANT, 

Versus 

SAM  AND  AND  OTHERS  -  (Defendants)— RESPONDENTS. 

Civil  Appeal  No  8S4  of  1915. 

Custom— alienation—  of  nwkarraridari  rights— Tarkhans  of  Mania 
Bhanai,  Attack  District -necessity. 

Held,  that  by  custom  governing  the  Tarkhans  of  Mnuza  Bhingi,  Attock 
District,  a  mukarraridar  cannot  sell  his  holding  except  for  valid  necessity 
even  if  the  vendee  is  the  representative  of  the  superior  landlord  who  created 
the  mukarraridari  rights. 

16  P.  R.  1905  (1)  and  Gazetteer  of  Attock  District  of  1907,  page  223, 
referred  to. 

17  P.  R.  1900  (2)  and  101  P.  K.  190G  (3),  distinguished. 

Second  appeal  from  the  decree  nf  Major  J.  Frizelle,  District  Judge, 
Attach,  dated  the  2'2nd  January  1915. 
Muhammad  Ran,  for  Appellant. 

Muhammad  Din  and  L.  M.  Datta,  for  Respondents. 
The  judgment  of  the  learned  Chief  Judge  was  as  follows:  — 

1th  Feb.  1917.  Sir  Donald  Johnstone,  C.  J. — The  land  in  suit  in  this  case 

consists  of  three  khasra  numbers,  the  old  numbers  being  16,  15 
and  18  and  the  new  numbers  18,  17  and  20,  respectively. 
Defendant  No.  1,  father  of  plaintiff,  sold  these  numbers  for 
Rs.  700  to  the  other  defendants.  The  plaintiff,  asserting  that 
the  land  is  ancestral  and  that  his  family  follow  Customary 
Law,  claims  that  the  sale  is  invalid  against  him  for  want  of 
consideration  and  "  necessity."  The  defendants  Nos.  2  and  3 
pleaded  that  there  was  consideration  and  "  necessity  "  and  that, 
the  land  was  not  ancestral  qui  the  plaintiff,  and  that  defendant 
No.  1,  being  a  mukarraridar,  had  absolute  power  of  selling  his 
rights  whether  "  necessity  "  existed  or  not  ;  and  in  addition  to 
these  pleas  they  put  in  various  objections  of  a  technical  kind 
which  need  not  now  be  discussed.  The  first  Court  held  that 
there  was  consideration  and  "  necessity,"  that  the  land  was 
ancestral  qua  the  plaintiff,  that  the  parties  were  governed  by 
Mnhammadan  Law,  and  that  a  mukarraridar  had  absolute 
power  of  Bale  ;  and  on  these  findings  it  dismissed  the  plaintiff's 
claim  with  costs.  The  Lower  Appellate  Court  rejected  the 
appeal    bui   on   difterenl    grounds,    holding  that  the  land  is  not 

«1)  16  /'.  R.  l90S{Gauhra  v.  Ilm  Bhaj). 

(2)  47  /'  R   1900  (Abdul  Hakim  v.Musiammat  Btfochni}. 

L01P.fi    L90I     V     ir.ud-Dinv.Janto).  .  "" 
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ancestral,  that  necessity  and  consideration  are  not  proved,  that 
the  parties  do  not  follow  Muhaminadan  Law  but  custom,  and 
that  the  mukarraridar  had  not  unrestricted  powers  of  alien- 
ation. It  follows  that  the  Lower  Appellate  Court,  but  for  its 
finding  on  the  question  of  ancestral  nature  of  the  land,  would 
have  given  plaintiff  a  decree. 

On  second  appeal  being  made  to  this  Court,  it  appeared  to 
me  that  the  inquiry  regarding  the  nature  of  the  land  had 
been  so  imperfect  as  to  warrant  further  investigation-  This 
further  inquiry,  the  result  of  which  has  now  come  to  hand, 
makes  it  quite  clear  that  the  land  is  ancestral,  having  been 
undoubtedly  held  by  the  plaintiff's  grandfather,  Mohkam  Din . 
Taking  the  Lower  Appellate  Court's  judgment  with  this 
correction,  I  think  the  natural  result  would  be  to  give  plaintiff 
a  decree  in  full,  anl  in  my  opinion  this  is  the  proper  course 
for  me  to  take.  No  doubt  in  argument  before  me  defendant's 
counsel  again  asserts  that  the  parties  follow  not  custom  but 
Muhammadan  Law,  and  they  quote  in  support  of  this  47  P.  U, 
1900  (1)  and  101  P.  B.  1906  (2).  The  former  however  is  a 
case  of  Tarkhans  living  in  Multan  City  and  definitely  found  to 
be  non-agriculturists  ;  and  the  case  of  1906  is  from  the  well- 
known  village  of  Kotli  Loharan  in  the  Sialkot  District,  a  village 
in  which  there  is  no  agricultural  land  at  all,  the  property  in 
question  being  a  house  and  a  vacant  s  ite  and  the  compact 
body  of  Lohars  who  own  that  village  being  emphatically 
non-agriculturists.  It  is  obvious  that  these  rulings  do  not  help 
the  defendants  in  any  way.  I  therefore  agree  with  the  Lower 
Appellate  Court  that  the  parties  do  follow  ordinary  agricul- 
tural custom. 

The  next  point  taken  is  that,  inasmuch  as  [the  vendor  was 
a  sort  of  tenant,  i.e.  a  mukarraridar,  therefore  the  suit  is 
incompetent,  but  a  reference  to  ruling  16  P.  B.  of  1905  (3) 
and  to  the  Gazetteer  of  the  Attock  District  of  1907,  Jpage  223 
makes  it  quite  clear  that,  whatever  a  mukarraridar  may  really 
be,  he  is  certainly  not  an  occupancy  tenant,  and  therefore  none 
of  the  principles  that  have  been  laid  down  regarding  alienation 
by  an  occupancy  tenant,  have  any  bearing  on  the  case.  No 
doubt  one  of  these  * k hasra  numbers,  namely  No.  17  (old  15), 
has  been  sold  to  the  representatives  of  the  superior  proprietor 
who  created  the  mukarraridari  rights  ;  but  I  am  unable  to  see 
how'  this  really  affects  the  question.  In  the  ruling  of  1905 
referred  to  above  the  reason  why  a  reversioner  was    not  allowed 


(1)  47  P.  R.  1900  (Abdul  Hakimv.  Mussammat  BUochni). 

(2)  101  P.  R.  1906  (Umar-ud-DinwJanto). 

(3)  16  P.  R.  1905  (Gauhra  v.  Ear  Bhaj). 


O00  CIVIL  JUDGMENTS- No.     6.  [  Record, 


to  contest  a  pale  to  a  landlord  of  mukarraridari  rights  was 
that  in  the  Wajib-ul-arz  of  that  particular  village  the  landlord 
was  given  a  special  right  of  pre-emption.  There  is  nothing  of 
this  kind  in  the  present  case. 

Lastly,  defendants'  counsel  argues  that  consideration  and 
"necessity"  are  proved.  Whether  this  is  strictly  so  or  not 
there  can  be  no  doubt  about  the  finding  of  the  Lower  Appellate 
Court.  The  only  importaufc  item  in  the  purchase  money  is  the 
sum  of  Rs.  500  said  to  have  been  paid  to  one  Achal  Siugh  on  a 
mortgage.  Some  oral  evidence  was  produced  by  the  defendants 
as  to  this  matter,  but  the  mortgage  deed  was  not  produced. 
Apparently  no  documentary  evidence  is  forthcoming.  The  first 
Court  believed  that  evidence  but  the  Lower  Appellate  Court 
refused  to  accept  it.  The  finding  therefore  is  merely  a  tiudiug 
of  fact  and  cannot  be  argued  in  second  appeal. 

For  these  reasons,  I   decree    plaintiff's  claim    in    full    with 
costs. 

Appeal  accepted. 
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No-  57. 

Before  Hon.  Mr.  Justice  Shah  Din. 

MUSSAMMAT  GtTLABI  BIBI—  (Decree-holder)— 

PETITIONER, 

Versus 

ASLAM  KHAN— (Objector)— RESPONDENT. 

Civil  Revision  No.  712  of  1916. 

Civil  Procedure  Code,  Act  V  of  1908,  order  21,  rules  100,  101  and  103— 
whether  an  order  under  the  former  rule  is  appealable. 

Held,  that  an  order  male  by  a  Munsif?  under  order  2 1,.  rule  101   of  the 
Code  of  Civil  Procedure  is  not  appealable. 

13  W.  R.  264  (1)  and  21  W,  R.  39  (2),  distinguished. 

Revision  from  the  order  of  Major  J.  Frizelle,  District  Judge  of 
Lahore,  dated  the  30th  May  1916. 

Sheo  Narain,  for  Petitioner. 

Beechey  and  Obedulla,  for  Respondent. 

The  judgment  of  the  learned  Judge  was  as  follows  : — 

Shah  Din,  J.— The  order  of  the  Munsif,  dated  the  21st  lOih  Feb.  1917. 
of  February  1916,  was  passed  under  order  21,  rule  101  of 
the  Civil  Procedure  Code,  upon  an  application  made  by  the 
respondent  under  rule  101.  Under  rule  103  no  appeal  lay 
from  the  said  order  of  the  Munsif,  as  it  was  conclusive  between 
the  parties  (the  decree-holder,  who  is  petitioner  before  me, 
and  the  respondent)  ;  and  the  respondent  was  at  liberty  to 
institute  a  suit  to  establish  the  right  which  he  claimed  to 
the  possession  of  the  property  of  which  he  was  dispossessed  by 
the  decree-holder. 

The  District  Judge  entertained  an  appeal  by  the  respon- 
dent from  the  Munsif 's  order,  dated  the  21st  of  February  1916, 
on  the  strength  of  two  very  old  rulings  of  the  Calcutta  High 
Court,  13,  Weekly  Reporter,  264(1)  and  21,  Weekly  Reporter, 
39  (2)  ;  and  setting:  aside  the  order  in  question  he  sent  the  case 
back  to  the  Munsif  for  redecision. 

Now,  the  two  rulings  which  the  District  Judge  has 
followed  were  passed  under  sections  230  and  231  of  the  Civil  Pro- 
cedure Code  of  1859  (Act  VII  of  1859),  which  Act  has  long 
since  been  repealed  and  no  longer  governs  cases  like  the  pre- 
sent. The  present  case  is  covered  by  rules  100,  101  and  103 
of  order  21  of  Act  V  of  1908,  and  according  to  the  last 
mentioned  rule  of  order  21  no  appeal  lay  from  the  order  of 
the  Munsif,  dated  the  21st  of  Februarv  1916. 


(1)  (.1870)  13  W.  R.  264  (Brohmo  Moyce  Dabee  v.  Burkut  Sirdar), 
2;  (18731  21  W.  /?.  39  {ifookunder  Misrain  y.  Sheo  Mm), 
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This  is  conceded  by  the  Counsel  for  the  respondent ;  hut 
he  has  filed  before  me  a  petition  under  section  115,  Civil 
Procedure  Code,  against  the  order  of  the  Munsif  aforesaid, 
and  has  urged  that  since  the  order  in  question  was  passed  by 
the  Munsif  without  holding  an  investigation  into  the  merits 
of  the  petitioner's  (present  respondent's)  claim,  the  order 
should  be  set  aside  and  the  Munsif  be  directed  to  decide  the 
case  on  the  merits  after  taking  all  the  evidence  that  may  be 
adduced  by  the  parties.  In  my  opinion  the  Munsif  has  given 
sufficient  reasons  in  support  of  his  order  by  which  he  has 
rejected  the  respondent's  application ;  and  it  is  perfectly 
unnecessary  to  send  the  case  back  to  the  Munsif  for  a  fresli 
decision,  as  the  respondent  can  bring  a  regular  suit,  if  so 
advised,  to  establish  his  alleged  right  to  thejproperty  in  dispute. 

I  accordingly  accept  this  revision,  set  aside  the  order  of 
the  District  Judge,  and  restore  that  of  the  Munsif  with  costs. 
Pleader's  fee  Rs  32. 

Revision  accepted. 


No-  58-# 
Before  Hon.  Mr.  Justice  Chevis  and  Hon.  Mr.  Justice 
LeRossignol. 

1NDAR  NARAIN  AND  OTHERS— (Defendants)— 

APPELLANTS, 

Versus 

NANAK  CHAND  AND  OTHERS— (Plaintiffs)  — 

RESPONDENTS. 

Civil  Appeal  No.  872  of  1911. 

Hindu  law — Joint  family  -liability  of  sons  for  debts  incurred  by 
their  father— a  business  man  with  debts,  who  spent  money  extraragantly  for 
immoral  purposes  and  drink— inference  of  immorality. 

This  was  a  suit  by  (he  mortgagees  for  recovery  of  principal  and  interest 
due  on  8  mortgage  deeds  charging  the  same  properties  in  each  deed  and 
made  by  one  J.  NT.,  Bince  deceased,  whose  2  sons  and  a  grandson  were  sued 
as  surviving  members  of  the  Joint  Hindu  family  represented  by  J.  N.  It 
was  pleaded  by  defendants  that  the  late  J.  N.  was  a  drunkard  and  addicted 
to  debauchery,  etc  It  was  found  as  a  fact  by  the  Chief  Court  that  the 
mortgaged  property  was  under  the  circumstances  of  the  case  ancestral 
property  and  further  that  J.  N.  did  lead  an  irregular  life  and  sprnt 
extravagantly  on  wine  and  women,  that  on  the  other  hand  he  expended 
large  sums  in  litigation  and  encountered  li>' ivy  losses  in  business  that  his 
debts,  immoral  and  moral,  were  inextricably  entangled  and  that  it  was 
impossible  to  determine  how  much  was  moral  and  how    much   immoral,  that 

•f  Thii  oase  w.is  originally  roporte  I  ai  X  >.  5S  I',  li.  1916  but  Ins  been 
.republic  ■  I  ab  >Te,  a*  relevant  portions  of  the  julgmaai  were  erroneously 
iiu.t'l  in  i'i'  previoni  report.— Ed.  ] 
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though  the  plaintiffs  were  aware  of  J.  N.'s  weaknesses  there  was  no  sound 
basis  for  holding  that  they  could  distinguish  between  his  proper  and  his 
improper  necessities. 

Held,  that  the  inference  of  immorality  spoken  of  in  50  P.  R.  1913  (1)  to 
be  drawn  in  cases  in  which  as  a  fact  all  proper  debts  had  been  defrayed  from 
other  money  than  that  in  respect  of  which  the  suit  is  brought,  is  applicable 
only  where  the  debtor  had  no  debts  or  busiuess  on  which  the  loans  might 
have  been  expended  with  propriety. 

Held  also,  that  the  general  rule  no  doubt  is  that  some  clear  connection 
between  the  debt  and  the  immorality  must  be  established,  but  that  it  doos 
not  follow  that  every  debt  of  an  immoral  individual  is  an  immoral  debt. 

Ueld  consequently,  on  the  facts  found  (vide  supra),  that  the  defendants 
were  liable  for  the  amount  of  mortgage  money  actually  proved  to  have 
passed  together  with  interest  thereon. 

First  appeal  from  the  decree  of  J.  Addison,  Esquire,  Additional 
District  Judge  at  Delhi,  dated  the  \.2th  April  1911. 

Muhammad  Shafi,  Rap  Narain  and  Ram  Kishore,  for 
Appellants. 

Kirkpatrick,  Dalip  Singh.,  Wazir  Singh  and  Moti  Sagar, 
for  Respondents. 

The  judgment  of  the  Court  was  delivered  by — - 

LeRossignol.  J. — This  is  a  first  appeal  in  a  suit  to  recover    gr(£  j       \§\fi 
Rs.  1,53,720  principal  and  interest  secured    oa   eight   mortgage 
deeds.     The  property  on  which  the  debt  is  secured  is  the  same 
in  each  mortgage  deed.     The  mortgagor  was   Jai   Narain  who 
died    at  the  age  of   thirty  eight    in    August    1909.     The  defen- 
dants 1    and  2  are  his  sons  and  defendant  3  is  the  son  of  defen- 
dant 1  and  they  are  sued     as   surviving   members   of   the  joint 
Hindu  family  represented   by   Jai   Narain.     The   pleas   for  the 
defendants  are  found  at  page    No.  13   of    the    paper  book   and 
they  amount  in  brief  to  a   denial   that    Jai   Narain  had    power 
to  mortgage  the  katra  on   which  the    loans   obtained    from  the 
plaintiffs  are  secured  and    to   an   assertion   that   the   late   Jai 
Narain  was  a  drunkard  and  addicted  to  debauchery   into  which 
he  was  led  by  Nanak  Chand,  father  of  plaintiff  2,  and  that   any 
consideration    that    may    have     been     received   by    him   was 
received  for  and   spent   on    immoral   objects.     It   was  denied 
that  full  consideration    had   passed    and    in    any   case    it   was 
urged  that    the   mortgages    were    not   enforceable  against  the 
property  which  by   survivorship  had  become  the  sole  property 
of  the  defendants. 


(1)  50  1\  R.  1913  {Ram  Nath  v.  Bulaqi  Ram), 
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The  issues  upon  which  the  parties  went  to  trial  are 
printed  at  psiges  417  and  418  of  the  paper  hook  and  the  findings 
on  them  of  the  lower  Conrt  in  brief  are  that  the  mortgages 
were  executed  and  were  for  consideration  ;  that  the  katra  the 
subject  of  the  mortgage- deeds  was  not  pui chased  from  the 
family  funds  but  was  the  self-acqnired  properly  of  Jai  Narain  ; 
that  Jai  Narain  led  an  irregular  life  but  could  not  be  called  a 
debauchee  inasmuch  as  he  remained  faithful  to  one  woman ; 
and  that  the  loans  for  the  recovery  of  which  the  plaintiffs 
now  sue  are  not  shown  to  have  been  taken  for  immoral  pur- 
poses, but  were  taken  for  necessity.  In  accordance  will  its 
findings  the  lower  Court  decreed  the  plaintiff's  claim  in  full 
together  with  interest  at  6  per  cent,  per  annum  up  to  the 
date  of  realization.  From  that  decree  this  present  appeal  has 
been  preferred  to  this  Court. 

The  first  point  argued  by  Counsel  was  that  the  katra  in 
dispute  was  not  the  self-acquired  property  of  Jai  Narain 
but  was  purchased  by  him  on  the  security  of  and  with  the 
preceeds  of  the  sales  of  other  joint  family  property,  and  in 
this  connection  it  will  be  well  to  set  forth  certain  facts 
concerning  Jai  Narain  and  his  family  in  the  pedigree  table 
which  follows : — 

BAKIITAWAR  SINGH. 
I 

Gurdial  =  Mussammat  Brij  Rani  Brij  Mohan  =  Mussammat 

Singh         Ob  8th  February  predeceased        Day  an. 

Ob.  29th  1884.  his  father.. 

March 
1889. 

l_ 


Jai  Narain  Rup  Narain  =  Mussammat 

Nat.  19th  September  1871.  Nat.  11th     Raj  Devi 

Ob.  Gth  August  1909.  March  1876. 

1 

Indar  Narain  Jagat  Narain,  defendant. 

Defendant,  Nat.  l.rth  January 

Nat.   12th  January  1886.  ]vs>. 

Pang  Narain,  defendant,  minor. 

The  katra  in  dispute  is  known  as  the  katra  Gurdial  Singh 
and  the  first  point  for  determination  is  whether  it  was  ances- 
tral property  in  the  hands  of  Jai  Narain. 

It  was  purchased  jointly  by  Jai  Narain  and  Rup  Narain 
for  Rs.  69,000  in  December  1&98;  they  partitioned  the  katra 
later  in  190o  and  only  Jai  Narain's  half  is  now  in  suit;  they 
had  partitioned  their  property  received  from  Gurdial  Singh 
and    Bakhtawar  Bingh  in  April  1897. 
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It  remains  to  be  seen  from  what  sources  Jai  Narain 
obtained  his  half  share  of  the  purchase  money. 

He  obtained  Rs  18,400  by  the  sale  in  August  1898  of 
certain  shops  in  Lai  Kua  and  the  balance  Rs.  18,000  was 
obtained  on  loan  from  the  Alliance  Bank  of  Simla. 

The  loau  from  the  Alliance  Bank  was  repaid  by  Jai 
Narain  by  the  sale  of  shops  in  Jauhari  Bazar  in  1900,  out 
of  the  proceeds  of  which  Rs.  10,5<  0  were  repaid  to  the  Bank, 
and  the  balance  was  repaid  out  of  the  monies  received  from 
plaintiff  under  the  first  mortgage  deed  for  Rs.  1,32,000,  dated 
1 7th  February  1903. 

Defendants  contend  that  the  Lai  Kua  and  Jauhari  Bazar 
properties  were  ancestral  qua  Jai  Narain,  that  in  any  case 
the  whole  of  the  family  property  wras  mortgaged  to  the 
Alliance  Bank  in  order  to  secure  the  loan  wherewith  a  portion 
of  the  katra  price  was  paid  and  that  property  acquired  with 
the  aid  or  on  the  security  of  ancestral  property  is  itself 
ancestral  propert}'. 

The  plaintiffs-respondents  do  not  deny  this  legal  pro- 
position but  urge  that  the  money  was  advanced  by  the 
Alliance  Bank  as  a  mere  loan,  that  there  was  no  mortgage, 
further  that  the  Lai  Kua  and  Jauhari  Bazar  properties  were 
the  self-acquired  or  separate  property  of  Jai  Narain. 

The  Lai  Kua  property  was  purchased  in  1878  by  Jai 
Narain  described  as  the  adopted  son  of  Mussammat  Bibi 
Dayan,  widow  of  Biij  Mohan  (see  pedigree  table)  and  the 
vendor  received  the  money  from  Gurdial  Singh  described 
as  the  general  agent  of  the  aforesaid  Mussammat  Dayan. 
The  ostensible  vendee  was  at  the  time  7  years  old  and  whilst 
the  plaintiffs  contei.d  that  the  property  was  a  gift  to  him 
from  his  reputed  adoptive  mother,  defendants  assert  that 
the  funds  were  Gurdial  Singh's  and  that  the  transaction  was 
benami. 

The  Jauhari  Bazar  property  was  purchased  in  1881  also 
in  the  name  of  Jai  Narain  when  he  was  barely  10  years  of 
age. 

Gurdial  Singh,  the  father  of  Jai  Narain  was  a  petty  official 
with  a  small  salary  but,  suggest  the  defendants,  with  a 
considerable  though  unavowable  income,  and  for  prudential 
reasons  he  purchased  the  Lai  Kua  and  Jauhari  Bazar  properties 
in  his  minor  son's  name. 

In  the  absence  of  any  proof  that  Mussammat  Dayan 
the  reputed  but  not    the   real   adoptive    mother   of   Jai  Naraiu 
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had  moans  to  purchase  this  Lai  Kua  property — for  her  father- 
in-law  left  her  only  an  annual  allowance  of  about  Rs.  250  —we 
think  that  the  Lai  Kua  and  Jauhari  Bazar  properties  were 
purchased  benami  with  Gurdial  Singh's  funds. 

As  to  the  mortgage  on  the  whole  family  property,  we 
hold  that  it  was  effected  ;  Rup  Narain  deposed  to  it  (page  446, 
line  42)  ;  it  is  referred  to  in  the  sale-deed  of  the  Jauhari  Bazar 
property  and  we  feel  perfectly  sure  that  a  Bauk  like  the 
Alliance  Bauk  of  Simla  would  not  have  loaned  such  a  large 
sum  as  Rs.  36,000  to  Jai  Narain  and  Rup  Narain  without 
collateral  security. 

On  those  grounds  we  hold  that  the  half  katra  in  dispute 
was  ancestral  property  in  the  hands  of  Jai  Narai  i  in  which 
the  defendants  his  descendants  took  a  share  by  the  mere  fact 
of  their  birth. 

That  Jai  Naraiu  led  an  immoral  and  extravagaut  existence 
we  see  no  reason  to  doubt.  It  is  proved  not  only  by  the 
evidence  of  the  defendants  but  even  by  some  of  the  plaintiffs' 
testimony.  We  are  not  concerned  with  the  point  whether 
by  remaining  faithful  to  one  mistress  he  avoids  the  category 
of  debauchee;  all  that  we  have  to  determine  is  whether  he 
was  addicted  to  the  expenditure  of  money  in  immoral  courses 
and  this  question  we  answer  in  the  affirmative  in  fact  it 
is  admitted  by  the  plaintiffs 

From  this  point  forward,  however,  tho  parties  join  issue, 
the  plaintiffs  contending  that  the  defendants  must  shew  that 
each  particular  debt  and  apparently  each  item  of  each  debt 
was  speciGcally  spent  on  an  immoral  object,  whilst  the 
defendants  rely  upon  the  rule  laid  down  in  50  /;.  R.  19 13  (1) 
and  claim  that  if  they  can  shew  that  all  necessary  and  legal 
debts  of  Jai  Narain  were  defrayed  from  another  source,  they 
are  entitled  to  the  benefit  of  a  presumption  that  all  other 
loans  were  expended  on  immorality. 

The  rule  annunciate  I  in  50  P.  R.  of  1013  (1)  is  based 
on  common  sensa  and  we  see  no  reason  why  it  should  not 
be  acted  upon,  but  it<<  application  will  of  course  be  restricted 
to  the  cases  to  which  it  can  be  exactly  fitted. 

In  the  arguments  before  us  the  rule  appears  to  have 
been  misunderstood  to  mean  that  tli6  inferenco  of  immorality 
could  be  drawn  in  cases  in  which  as  a  fact  all  proper  debts 
had  been  defrayed  from  other  monies  than  those  in  respect 
of  which    the    suit    is    brought,     whereas    a    careful     consider- 


(1)  50  2'.  It.  l'Jlo  {Ram  Nallt  v.  Duluqi  Ram), 
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ation  of  the  decision  shews  that  the  inference  is  to  be  drawn 
only  when  the  debtor  had  no  debts  or  business  on  which 
the  loans  might  ha^9  been  expended  with  propriety.  The 
general  rule  no  doubt  is  that  some  clear  conection  between 
the  debt  and  the  immorality  must  be  established,  but  it 
does  not  follow  that  every  debt  of  an  immoral  individual 
is  an  immoral  debt.  We  hold  it  proved  and  it  is  even 
admitted  that  plaintiffs  were  aware  of  the  connection  of  Jai 
Narain  with  Mussammat  Chananni,  a  luxurious  prostitute, 
that  he  spent  money  on  her  and  drank  more  whisky  than 
was  good  for  him,  that  plaintiffs  made  no  exact  inquiry  as 
to  the  need  '  for  the  loans  and  were  content  with  the  debtor's 
assurance  that  they  were  required  for  business  and  litigition 
and  it  remains  to  be  seen  whether  their  lack  of  caution 
deprives  them  of  their  right  to  recover  their  monies  from 
the  mortgaged  katra. 

It  is  in  evidence  that  Jai  Nar.iin's  unavoidable  living 
expenses  were  about  Rs.  350  per  mensem  and  his  income  was 
about  double  that  sum  before  the  purchase  of  the  katra. 

That  evidence  we  see  no  reason  to  reject,  but  the  state- 
ments require  some  modifications.  Jai  Narain  and  liup 
Narain  separated  in  1897,  and  immediately  plunged  into 
litigation ;  their  suit  against  Mussammat  Sarsuti  became  a 
cause  celebre  and  went  to  the  Privy  Council. 

Admittedly  the  brothers  had  heavy  expenses,  but  defen- 
dants claim  to  have  proved  that  those  expenses  were  paid  with 
monies  other  than  plaintiffs'. 

When  the  brothers  separated  in  1897,  they  had  apparently 
no  debts  although  Jai  Narain  appears  to  have  met  Chanauni  and 
kept  her  since  1895  or  1896 ;  in  August  1898  he  made  a 
gift  of  three  shops  to  Mussammat  Chananni  whose  salary  is 
3aid  to  have  been  Rs.  300  per  mensem  plus  considerable 
allowances  for  clothes,  servants,  r(c.  When  he  died  in  1909  all 
his  property  had  been  either  sold  or  mortgage'!,  but  the  pro- 
perty which  came  to  him  at  partition  was  valued  at  Rs.  17,500 
only.  That  property  however  did  not  include  the  Lai  Kua  and 
Jauhari  Bazar  properties.  In  addition  to  the  debt  claimed  by 
plaintiff,  Jai  Narain  is  said  by  Rup  Narain  (page  456)  to  have 
left  other  debts  aggregating  over  Rs.  70,000. 

The  District  Judge  finds  it  impossible  to  differentiate 
between  these  debts,  to  decide  which  were  properly  and  which 
improperly  incurred  and  to  establish  a  definite  and  certain  con- 
nection between  plaintiffs'  debts  and  Jai  Narain's  immoralities 
and  we  feel  bound  on  a  consideration  of  the  arguments  and  the 
evidence  to  reaoh  a  similar  conclusion, 
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The  dispute  now  is  narrowed  down  to  the  question  of 
consideration  which  the  plaintiffs  attempt  to  prove  by  reference 
to  their  books  of  which  they  keep  a  full  set. 

The  first  contention  on  this  point  raised  by  the  defendants  - 
appellants  is  tlmt  the  books  are  not  proved.  This  is  a  petti- 
fogging objection  heard  too  often  in  this  Court;  the  facts  are 
that  plaintiffs  produced  their  books  before  the  lower  Court, 
but  as  the  transactions  to  be  investigated  were  very  numerous 
and  complicated  and  extended  over  many  years  the  lower 
Court  passed  an  order  that  a  commissary  should  inspect  and 
report  on  the  books  in  the  presence  of  parties  and  their  counsel. 
This  was  done  and  defendants'  counsel  after  inspection 
furnished  the  commissary  with  a  set  of  questions,  which  that 
gentleman  answered  by  reference  to  the  books. 

Those  questions  dealt  with  details  of  the  transactions 
between  the  parties,  but  not  one  suggested  that  the  books  were 
irregular  or  unreliable.  It  is  quite  clear  that  the  defendants 
accepted  the  books  as  correct  records  of  what  had  taken  place 
and  we  hold  that  they  were  adequately  proved. 

Our  conclusion  is  that  Jai  Narain  led  an  irregular  life 
and  spent  extravagantly  on  wine  and  women,  on  the  other  haud 
he  expended  large  sums  in  litigation,  and  accountered  heavy 
losses  in  business  ;  his  debts,  immoral  and  mor.il,  are  inextricably 
entangled  and  it  is  impossible  for  us  to  determine  how  much 
was  moral  and  how  much  immoral. 

Though  the  plaintiffs  were  undoubtedly  aware  of  Jai 
Narain's  weaknesses,  there  is  no  sound  basis  foi  holding  that 
they  could  distinguish  between  his  proper  and  his  improper 
necessities  and  we  reject  the  suggestion  that  Nanak  Chand 
encouraged  Jai  Narain  in  vice. 

In  conclusion  we  find  that  plaintiffs  have  proved  consider- 
ation for  all  tlie  mortgages  except  Rs.  14,600,  that  sum  they 
have  failed  to  prove  either  by  reason  of  mismanagement  or 
because  they  are  not  prepared  to  show  the  exact  cash  payments 
that  took  place. 

We  accept  the  appeal  and  modify  the  lower  Coo  its1  decree 
by  reducing  the  decretal  sum  by  Rs.  14,600  plus  interest  ami 
compound  interest  as  follows  : — on  Rs.  ]  3,50  ">,  from  1 6th  Septem- 
ber 1905  to  date  of  suit i  with  quarterly  lesta  at  10  annas  per 
rent  per  mensem,  on  Rs.  I,!00  from  6th  March  1906  to  date  of 
suit  with  quarteily  rests  at  the  same  rate. 

*  1  For  the  portion  of  the  judgment  here  omitted  see  No.  $8  /'  /.' 
1916-Ed.] 
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The  sum  now  decreed  shall  carry  interest  from  date  of  this 
decree  io  date  of  realization  at  the  rate  of  6  percent,  per  annum 
and  the  plaintiffs  shall  also  have  costs  in  proportion. 

Appeal  accepted. 
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No.  59. 

Before  Hon.  Mr.  Justice  Shah  Din, 
MUSSAMMAT  MEHR  BIBI— (Plaintiff)— APPELLANT, 

Versus 
CHANAN  DIN  AND  OTHERS— (Defendants)— 
RESPONDENTS. 
Civil  Appeal  No.  1363  of  1915. 

Muhammadan  Law—Shias — suit  by  widow  of  a  lunatic  for  possession 
of  his  house  alienated  by  his  mother  as  his  de  facto  guardian— limitation— 
starting  point. 

Held,  that  a  sale  of  property  belonging  to  a  Muhammadan  lunatic  by 
his  mother  as  his  de  facto  guardian  is  invalid,  she  not  being  his  legal  guardian 
under  Muhammadan  Law. 

15  P.  R.  1913  (I),  83  P.  R.  1916  (2),  I.  L.  R.  34  All.  213  (P.  C.)  (3) 
and  I.  L.  R.  37  Mad.  514  (4),  followed. 

I.  L.  R.  30  All.  462  (5),  I.  L.  R.  26  All.  22  (6),  I.  L.  R.  34  Cal.  36  (7), 
and  65  (8),  referred  to. 

Held  also,  that  it  had  not  been  proved  in  this  ease  that  the  alienation 
was  for  the  benefit  of  the  lunatic. 

Held  further,  that  the  cause  of  action  for  a  suit  by  the  widow  of  the 
deceased  lunatic  for  possession  of  the  property  sold  accrued,  not  on  the  date 
of  sale,  but  on  the  date  of  her  husband's  death ;  and  the  period  of  limitation 
would  consequently  begin  to  run  on  the  latter  date. 

Second  appeal  from  the  decree  of  Major  A-  A.  Irvine,  Dish-lit 
Judge,  Lahore^  dated  the  25th  March  1915. 

Oerfcel  and  M.  N.  Mukerji,  for  Appellant. 

Tirath  Ram  and  Muhammad  Hnssain,  for  Respondents. 

The  judgment  of  the  learned  Judge  was  as  follows:  — 

Shah  Din,  J. — The  facts  of  this    case  are   fully   stated   in    Hth  Feb.  1917 
the  judgments  of  the  lower    Courts   and   it  is   unnecessary   to 

(1)  15  P.  R.  1913  (Uttam  Singh  v.  Gurmukh  Singh). 

(2)  83  P.  R.  1916  tfajjad  Ali  v.  Muhammad  Zulfikar  Ali  Khan). 

(3)  (1911)  1.  L.  R.  34  All.  213  {P.  C.)  (Mata  Din  v.  Ahmad  Ali). 

(4)  (1912)  I.  L.  R.  37  Mad.  514  (Ayderman  Kutti  v.  Syed  Ali). 

(5)  (1908)  I.  L.  R  30  All.  462  tVmmi  Began  v.  Kesho  Das^. 

(6)  (1903)  I.  L.  R.  26  All.  22  (Majidan  v.  Ram  Narain). 

(7)  (1906)  J.  L.  R.  34  Cal.  36  (Mafazzal  Hosain  v.  Basid  Sheikh). 
(8;  (1906)  T.  L.  R,  34  Cal.  65  (Ram  Charm  v.  Anukul  Chandra). 
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repeat  them  here  at  length.     The  following  pedigree-table  will 
assist  in  understanding  the  case: — 

SAYAD  BADAR  DIN  SHAH. 

! 

r i 

Sayad  Ahmad  Shah  =  Mussammat                           Sayad  Budhe  Shah 
Sakina  Begam  (widow)  died  1909.  j 

I  f  I  "i 

Kami  Ali  Shah  -  Mussammat     Mussammat  Mehr    S.  Fazl      Sayad  Mehr 
died  1905  Mehr  Bibi  Bibi.  Shah.        Ali  Shah. 

(widow) 
plaintiff, 

The    plaintiff -appellant,  Mussammat    Mehr   Bibi,   who   is 
widow  of  Kaim    Ali    Shab,    a   Sbia    Muhammadan    of   Mama 
Bhogiwal  in  Tahsil  Lahore,  has  brought    the    present   suit   for 
possession  of  a  house    which   is    alleged  to    have   belonged   to 
her  late  husband  but  which  was  sold   by   the   latter's    mother, 
Mussammat  Sakina  Begam,  on  the  27th   of   October    3900   to 
the  father  of  respondents    1    and   3   for  Rs.    180.     Kaim    Ali 
Shah  was  a  lunatic  when  the    sale  in  question   was    made,    and 
he  died  in    1905.     Mussammat   Sakina   Begam    died   in    1909, 
and  the  present  suit  was  brought  on  the    28th  of  October  1912. 
The  plaintiff  alleges  that  Mussammat   Sakina    Begam   had    no 
power  to  sell  the  house  in    dispute    which  was  the   property   of 
her  husband,  Kaim  Ali  Shah  ;  that  the  sale  was  invalid    so  far 
as  it  affects  her  rights  of  inheritance  ;  and  that  she   is  entitled 
to  possession  thereof  as  against  the  defendants  ;  who    are   sons 
of  the  original  vendee    or    otherwise    claim    under    him.     Both 
the  Courts  below    have  concurred    in    dismissing    the    suit    on 
the  ground  that  the  sale  of  the  house   in    dispute    having    been 
made  by    Mussammat    Sakina    Begam,   mother    of   Kaim    Ali 
Shah,  lunatic,    in   her   capacity   of   his    de  facto  guardian   was 
valid  under  the    Muhammadan   Law   by    which   the   deceased 
Kaim  Ali  Shah  was  governed,  and   that    the   plaintiff   had   no 
right  to  challenge  the  validity  of  the  sale.     The  Court   of  first 
instance  has  held  that  the  sale     was    made   for   the   benefit  of 
the   lunatic ;    but   the    District   Judge   has    not   recorded   any 
clear  finding  on  this     point.     He    has    contented    himself   with 
the  remark,  which    will    be    found    in    the    latter   part    of   his 
judgment  that  "  there  is  no  evidence  to  shew  that  Mussammat 
"  Sakina  Begam  was     a    bad    character;   and    it   also    appears 
44  that    there     were    two    widows    (».    e-,    Mussammat     Sakina 
"  Begam  and  the  present    appellant)    and    Kaim    Ali    Shah    to 
"  be  provided  for."     This  is  clearly    insufficient    as   a  finding 
that  the  sale  in  dispute  had  been   made  for  the    benefit   of  the 
lunatic  himself. 
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In  support  of  their  concurrent  decision  the  lower  Courts 
have  cited  I.  L.  B.  30  All.  462  (1),  in  which  it  was  held  that 
where  the  mother  and  wife  of  a  lunatic  Muhammadan.  actinsr 
de  facto  as  the  guardians  of  the  lunatic,  had  sold  certain  pro- 
perty belonging  to  the  lunatic  in  order  to  discharge  debts  due 
by  him,  the  transaction  could  not  be  impeached  by  the  lunatic's 
daughter,  although  the  mother  was  not  under  the  Muhamma- 
dan Law  the  legal  guardian  of  the  lunatic.  The  Allahabad 
decision  was  based  on  a  previous  ruling  of  the  same  Court 
in  /.  L.  B.  26  All.  22  (2)  and  two  rulings  of  the  Calcutta 
High  Court,  I.  L.  B,  34  Oal.  35  (3)  and  65  (4).  The  three 
last  mentioned  decisions  are  to  the  effect  thnt  where  property 
belonging  to  a  Mahammadan  minor  is  sold  by  a  person  who, 
though  not  the  legal  guardian  of  the  minor's  property  under 
the  Muhammadan  Law,  is  his  de  facto  guardiau  and  the  sale 
is  for  the  benefit  of  the  minor,  it  cannot  be  impeached  by 
the  minor.  The  rule  of  law  applicable  to  a  case  of  this  kind 
as  laid  down  by  our  own  Court  is  enunciated  in  two  recent 
decisions  of  this  Court  No.  15  P.  B.  1913  (5)  and  83  P.  B. 
1916  (6)  ;  and  an  important  pronouncement  on  the  same 
subject  is  contained  in  the  decisions  of  their  Lordships  of 
the  Privy  Council  in  I.  L.  B.  34  All.  213  (7),  which  has 
been  recently  referred  to  and  fully  discussed  in  I.  L  B.  37 
Mad.  514  (8).  It  is  clear  from  the  Privy  Council  decision 
and  the  decision  of  the  Madras  High  Court  just  referred 
to  that  a  sale  of  the  property  of  a  Muhammadan  minor  made 
by  a  de  facto  guardian  of  the  minor,  who  is  not  his  legal 
guardian  under  the  Muhammadan  Law,  is  invalid  even  in 
a  case  where  it  is  made  to  pay  off  his  ancestral  or  family* 
debts  or  for  other  family  purposes.  In  the  present  case  there 
is  no  clear  finding  by  the  District  Judge  that  the  sale  of  the 
house  in  dispute  was  made  by  the  mother  of  the  lunatic  for 
his  benefit ;  and  after  considering  the  evidence  on  the  record, 
I  have  no  hesitation  in  holding  it  not  proved  that  the  sale 
in  question  was  made  for  any  purpose  which  could  in  law 
be  deemed  to  be  beneficial  to  the  minor.  It  is  in  evidence 
that  the  family  of  the  lunatic  owned  property  other  than  the 
house  in  dispute ;  and  there  is  nothing  to  shew  that  it  was 
absolutely  necessary  to  sell   the  house  to   provide    maintenance 

(1)  (1908)  I.  L  R.  30  All.  462  (Ummi  Began  v.  Kesho  Das). 

(2)  (1903)  I.  L.  R.  26  All.  22  (Jlajidan  v.  Ram  Narain). 

(3)  (1906)  I.  L.  R.  34  Gal.  36  [Mafazzal  llnmin  v.  Band  Sheikh). 

(4)  fl906)  I.  L.  R.  34  Gal.  65  (Ram  Gkaran  v.  Anufcul  Chandra). 

(5)  15  P.  R.  1913  {Uttam  Singh  v.  Guvnukh  Sing'i). 

(6)  83  P.  R.  1916  [Sajjad  Ali  v.  Muhammad  Zulfikar  All  Khan). 

(7)  (1911)  I,  h.  R  34  AH  213  (P.  C.)  {Mata  Din  v.  Ahmri  AH). 
fi)  Q.912)  /,  L.  R.  37  Mw4  5U  {A^Urmn,  Km  v.  S^d,  Alt,. 
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for  the  lunatic  Kaira  Ali  Shah.  The  maintenance  of  the  two 
widows  clearly  was  not  a  purpose  for  which  the  lunatic's 
property  could  have  been  validly  sold  by  his  mother. 

I  therefore  hold,  following  the  principle  laid  down  in 
the  Privy  Council  decision  cited  above,  that  the  sale  of  the 
house  in  dispute  was  invalid  so  far  as  the  present  plaintiff's 
rights  of  inheritance  are  concerned.  I  may  observe  here  in 
passing  that  (he  Courts  below  are  wrong  in  holding  that  the 
plaintiff  had  brought  her  suit  on  the  last  day  of  limitation  ; 
her  cause  of  action  accrued,  not  on  the  date  on  which  the  sale 
of  the  house  was  made,  but  on  the  date  of  her  husband's  death, 
which  admittedly  took  place  in  the  year  1905.  The  plaintiff's 
suit  was  therefore  instituted  long  before  the  period  of 
limitation  applicable  to  it  would  expire.  (I.  L.  B.  30  All. 
462,  page  463)  (1). 

There  remains  the   question   as   to   whether   the   plaintiff 
was  entitled    to   the  possession   of   the   whole   house,   or   only 
of  the  share  to  which  she  is  entitled  under   the    Muhamraadan 
Law.     On  this  point  I  am  of  opinion  that  the   decision   of   the 
first    Court  is  correct.     The   house   in    suit   was    sold    by   the 
mother  of  the  lunatic  in  her  capacity  of  his   de  facto  guardian, 
and  it    was   treated    as   belonging  exclusively   to   the   lunatic 
in  which  the  mother  had  no  share.     Taking    this   view   of   the 
case,  on  the  death  of  the  lunatic  the  plaintiff  as  widow   of   the 
lunatic  had  a  one-fourth  share    in  it  under   the   Muhammadan 
Law,  which  admittedly  governs  the  case,  and  the  three-fourths 
share  devolved  upon  the  lunatic's   mother,   Mussammat    Sakina 
•   Begam,  and    the    two   brothers   of   the   plaintiff,    Sayad    Fazl 
Shah  and  Sayad    Mehr    Ali    Shah.     In   the   present   suit    the 
plaintiff  cannot  claim  the  share  of  her  mother-in.law,   Mussam- 
mat Sakina  Begam,  in   the    house   in    dispute,   for    the  simple 
reason  that  as  Mussammat  Sakina  Begam    had    made  the   sale 
of  the  27th  October  1900,  it  was  binding  upon  her    as   regards 
her  own  share  in  the  house  as  heir  of  Kaim    Ali    Shah.     Next, 
so  far  as  the    shares   of  plaintiff's    brothers    are   concerned,    it 
is  not  proved  that  those  shares  were  conveyed  to   the    plaintiff 
prior  to  the  date  of  suit,  and  it  is  clear  that  the  plaintiff  could 
only  sue  in  respect  of  her  own  share  in  the    house  and    had   no 
right  to  claim  in  this  litigation  the  shares   which  had  devolved 
upon  her  brothers. 

For  the  reasons  given,  I  accept  this  appeal  and  setting 
aside  the  decree  of  the  lower  Appellate  Court  I  give  the 
plaintiff  a   decree   for   possession  of   one-fourth   share   in  the 

{\)  (1908)  /,  L,  R.  30  All.  462  (463)  {Ummi  Begam  v.  Kesho  Das)% 
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house  in  suit.  In  the  peculiar  circumstances  of  the  case,  I 
think  that  the  parties  should  pay  their  own  costs  throughout 
and  I  order  accordingly. 

Appeal  accepted 


No-  60. 

Before  Bon.  Mr.  Justice  Chevis  and  Hon.  Mr. 

Justice  Leslie  Jones. 

JOHNSTON— (OBJECTOR)— APPELLANT, 

Versus 

SECRETARY  OF  STATE  FOR  INDIA— RESPONDENT. 

Civil  Appeal  No.  2271  of  1915. 

Land  Acquisition  Act,  I  of  1894,   section  25 — power  of  Court  to  uphold 
Collector's  award  as  a  whole,  though  finding  that  in  regard  to  part  of  the  land 
t  he  award  was  insufficient — points  to  be  considered  in  valuing  a   large  area  of 
land  suitable  for  building  purposes. 

Held,  that  though  the  District  Judge  cannot  reduce  the  Collector's  award, 
it  is  open  to  him  to  uphold  that  award  on  the  ground  that  though  the  award 
may  he  insufficient  as  regards  certain  parts  of  the  claim  it  is  sufficient  on  the 
whole. 

22  Mad.  L.  J.  379  (1),  followed. 

7.  L.R.  38  Cal.  230  f2\  disapproved. 

Held  also,  that  it  is  insufficient  to  speak  of  large  plots  of  land  as  being 
well  adapted  for  bungalows,  and  that  before  any  building  scheme  on  a  large 
scale  can  be  regarded  as  practical  the  chances  of  the  deaand  being  great 
enough  k>  secure  the  requisite  number  of  tenants  must  be  considered. 

10  Bom.  L.  R.  060  (3)  and  701  (I)  and  9  Bom.  L.  R.  99  (5)  and  1232  (0), 
referred  to. 

First  appeal  from  the  order  of  Major  A.  A.  Irvine,  District  Judge, 
Lahore,  dated  the  bth  May  1915, 

Gokal  Chand  Narang,  for  Appellant. 

Government  Advocate,  for  Respondent. 

The  judgment  of  the  Court  was  delivered  by  :  — 

Chevis,  J. — This  is  one  of  a  batch  of  appeals  arising  out  of    22nd  Feb.  1917. 
the  acquisition  by  Government  of  a  large  plot  of   land   between 
the  Mall  and  the  Race  Course.     The  land  acquired  belonged  to 
various  owners.     The  large  map  Exhibit  C-5   shews    the   boun- 
daries of  the  land  belonging  to  each  separate  owner,  the  land  of 


(1)  (1912)  22  Mad.  L.  J.  379  (Gangadhara  v.  Deputy  Collector  of  Madras). 

(2)  (1910)  I.  L.  R.  38  Cal.  230  {British  India  Steam  Navigation  Coy.  v. 

Secretary  of  State). 

(3)  (1903 »  10  Bom.  L.  R.  660   {Government  of   Bombay   v.  Karim  Yar 

Mahomed). 

(4)  (1907)  10  Bom.  L.  R.  701  (In  re  Dhanjibhoy  Bomauji). 

(5)  (1906,  9  Bom.  L  R.  99  (Government  v  Dayal). 

(6)  (1907)  9  Bom.  L.  R.  1232  (In  vaMerwanji  Cama). 
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each  owner  being  given  a  separate  number.  Most  of  the  owners 
were  not  content  with  the  Collector's  award,  so  there  was  a 
reference  to  Court,  and  after  taking  evidence  the  District 
Judge  raised  the  amount  awarded  by  the  Collector  in  several 
instances,  though  in  some  he  upheld  the  Collector's  award. 
The  result  is  a  batch  of  16  appeals  to  this  Court,  some  by  the 
Secretary  of  State  and  some  by  the  owners. 

•  **#*• 

As  usually  happens  in  such  a  case  several  of  the  pleas 
taken  in  appeal  are  common  to  several  appeals,  and  can  con- 
veniently be  disposed  of  in  one  judgment.  This  will  be  the 
main  judgment,  dealing  with  such  pleas.  So  far  as  it  is  neces- 
sary, a  supplementary  judgment  will  be  written  in  each  case 
dealing  with  the  facts  of  that  particular  case. 

In  the  present  appeal  which  is  by  Mr.  Johnston  against  the 
Secretary  of  State  we  find  a  plea  (see  ground  4  of  appeal)  that 
the  notification  under  which  the  land  was  acquired  having 
become  void  by  lapse  of  time  all  the  subsequent  proceedings 
are  contrary  to  law.  This  is  a  matter  which  we  decline  to 
discuss.  If  as  appears  to  be  alleged  the  land  has  not  been 
properly  acquired  and  the  Government  is  a  mere  trespasser  the 
proper  remedy  seems  to  be  by  a  regular  suit  to  recover  posses- 
sion. All  that  the  District  Judge  had  to  do  was  to  decide 
whether  the  amounts  awarded  by  the  Collector  were  sufficient, 
and  if  insufficient  to  what  extent  they  should  be  increased  ;  and 
all  that  we  have  to  do  is  to  see  whether  the  District  Judge's 
decision  on  the  above  points  is  correct.  It  is  not  for  us  in  the 
present  appeals  to  probe  into  the  question  of  Government's  title 
to  the  land  being  good  or  bad. 

Another  point  which  has  been  raised  in  some  appeals  is 
that  the  objectors  are  entitled  to  compensation  for  the  delay 
which  occurred  between  the  date  of  the  notification  and  the 
time  when  Government  actually  acquired  the  land.  The  date 
of  the  notification  was  4th  June  1912,  but  there  was  con- 
siderable delay  in  taking  up  the  land,  and  the  award  was 
pronounced  nearly  two  years  after  the  notification.  Certain 
objectors  claim  compensation  for  this  delay.  Such  a  claim  is 
not  one  of  the  matters  which  section  23  of  the  Act  says  the 
Court  shall  take  into  consideration,  but  it  may  be  admitted  that 
there  are  other  matters  besides  those  specified  in  section  2'A 
which  the  Court  may  take  into  consideration,  and  that  any 
claims  which  :ire  not  barred  by  section  24  and  which  can  bd 
shewn  to  be  really  just  and  equitable  should  be  duly  considered. 
But  we  are  unable  to    see   that  any  compensation    ia   due   ou 
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account  of  delay  for  the  simple  reason  that  no  damage  is,  in 
our  opinion,  shewn  to  have  been  sustained.  If  the  land  had 
been  promptly  acquired  and  the  award  promptly  delivered  no 
doubt  the  owners  would  have  got  their  money  at  an  earlier  date, 
but  in  this  case  they  would  have  lost  possession  of  the  land 
earlier.  To  allow  damages  for  the  delay  would  mean  that  the 
objectors  were  to  be  awarded  interest  for  the  time  while  they 
still  enjoyed  possession  of  the  land-  They  could  make  the 
same  use  of  it  as  before.  As  to  the  plea  that  the  notification 
took  away  from  any  of  the  objectors  the  power  of  selling  his 
land,  we  can  only  say  that  there  is  nothing  to  prevent  a  man 
from  purchasing  land  after  it  has  been  notified,  and  that  after 
having  been  taken  through  the  whole  of  the  evidence  we  are 
unable  to  find  that  the  notification  did  as  a  matter  of  fact  stop 
any  sale  of  which  it  can  possibly  be  said  that  it  would  have 
been  effected  but  for  the  notification. 


We    agree  therefore  with    the    Collector   in    holding    that 
nothing  is  due  as  compensation  for  delay. 

Next   as     regards    areas,    Mr.    Barry,    Land     Acquisition 
Collector,    measured    the    land    scientifically,    and  found  areas 
belonging  to  the  different  owners  to    be  less  than  those  entered 
in  the  revenue  records-     Air    Barry  allowed  compensation  on  the 
actual    areas  as  ascertained  by   himself.     The   learned  District 
Judge,  however,  for  reasons  given  by  him  in  his  main  judgment 
(see    paper  book  in  Civil  Appeal  No.  227 J)  dtcided  to  follow  the 
areas   given  in   the   revenue   records.     The  District  Judge  does 
not   as  a  matter   of    fact  find  Mr.  Barry's    measurements  to   be 
incorrect    though  he  notes  that  these  measurements  were    made 
in    the  absence  of  owners  ard    without   notice   to  them,  and  he 
also    notes  that   seveial  boundary   marks  had  disappeared  and 
that    Mr.  Barry  was  only  able  to  get  hold  of  a  few  fixed   points. 
There    is  however  nothing  to  shew  that  the  Revenue  authorities 
had  any  better  land-marks  when  the   settlement   records  were 
prepared  than  Mr.  Barry  had.     The  District  Judge  went  round 
the  land  with  counsel,  and  it  does  not  appear  that  any    mistakes 
as  to   boundaries   were   then   pointed   out      Befure   us    too  no 
positive  allegations    as   to  what   are   the   true   boundaries  are 
made  ;   there  are  only    general  allegations  that   Mr.  Barry  may 
have  made    mistakes    as    to    the    boundaries.     It    is    true    that 
in  some   cases   the   difference   in    area   is    large,   e.   g.,    in   B. 
Manohar    Lai's  plot  (No.  12  on  big   map)    the    difference   is  no 
less    than  80    kanals.     But  when   we    read    Mr.    Barry's    report 
(see  page  8  of  paper  book  in  Civil  Appeal  No.  2271)  and  consider 
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how  inaccurately  the  old  records  were  prepared,  the  differences 
are  not  to  be  wondered  at  When  the  objectors  came  into  the 
Civil  Court  the  burden  of  proving  that  the  Collector's  calcula- 
tions as  to  area  were  incorrect  lay  on  them  ;  beyond  cross- 
examination  of  the  Naib  Sadr  Qanungo  'see  page  91 — and  here 
we  note  that  throughout  this  judgment  when  reference  is  made 
simply  to  a  page  it  may  generally  be  understood  to  refer  to  the 
big  paper  book  in  Civil  Appeal  No  2271)  who  was  called  to  prove 
Mr.  Barry's  measurements — a  cress-examination  which  led  to 
nothing  deBnite — the  objectors  failed  entirely  to  shew  that 
Mr.  Barry  had  made  any  mistakes  as  to  the  boundaries  of  the 
various  estatep.  Mr.  Barry's  method  of  measurement  was  cer- 
tainly more  accurate  than  the  old  rough  and  ready  method 
followed  by  patwaris,  as  is  explained  by  Mr.  Barry's  note  print- 
ed on  pages  7 — 11.  We  consider  then  that  the  District  Judge 
should  have  followed  Mr.  Barry's  mea6urements  as  shewing 
the  correct  area.  The  Dev  Samaj  certainly  produced  a  witness 
who  measured  their  land  (see  page  5  in  Civil  Appeal  No.  2277) 
but  as  he  followed  the  patwari's  method  of  measurement  he 
naturally  at  rived  at  the  same  area  as  is  given  in  the  revenue 
records. 

But  the  District  Judge  goes  further  and  thinks  that  when 
Government  has  for  years  past  been  taking  land  revenue 
calculated  on  excess  areas  Government  should  not  now  refuse 
to  pay  compensation  on  the  same  areas.  But  if  the  case  were 
reversed,  and  Government  had  been  taking  revenue  on  too 
small  areas,  would  the  owners  be  tied  down  to  thos9  areas  in  a 
Land  Acquisition  Case  ?  e.  g.,  if  a  rman  owned  100  kanals  of 
land,  wrongly  shewn  as  80  kanaU  in  the  revenue  records, 
would  Government  when  acquiring  the  land  be  entitled  to  pay 
him  only  for  80  kanals  simply  because  he  had  been  paying 
revenue  only  on  80  hanaU  'f  Surely  not.  Mistakes  in  the  past 
as  regards  the  amount  of  land  revenue  cannot  be  corrected  in 
this  manner.  The  owners  must  be  paid  for  what  has  actually 
been  acquired,  and  not  for  any  excess  areas  appearing  in  the 
revenue  records,  but  not  existing  in  reality.  But  at  the  same 
time  we  must  remember,  when  considering  instances  of  previous 
sales  that  allowance  must  be  made  for  errors  in  areas,  e.  g.}  a 
plot  of  80  kanah  wrongly  shewn  in  the  revenue  records  as  100 
feonaZf  if  sold  for  Rs.  8,000  would  have  to  be  regarded  as  an 
instance  of  a  sale  at  Rs.  100  a  kanal,  not  as  a   sale  at    Rs.  80  a 

The  next  point  we   may   deal    with    is    the  action   of   the 
District  Judge  in    refusing  in   certain    cases    to  onhance   the 
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Collector's  award  on  the  ground  that  though  he  considers  the 
Collector  has  in  some  respects  made  an  undervaluation  he  has 
in  other  respects  made  an  overvaluation  and  that  thu  valuation 
on  the  whole  is  quite  sufficient.  Here  certain  of  the  owners 
while  appealing  attack  the  District  Judge's  decision,  and  urge 
that  any  variation  in  any  part  of  the  Collector's  award  can 
only  be  a  variation  in  favour  of  the  owner.  The  only  authority 
quoted  in  support  of  this  view  is  38  Gal.  230(1,).  A  contrary 
authority  relied  on  by  the  learned  Government  Advocate  is 
22  Mad.  L  J.  379  (2).  In  this  latter  ruling  the  question  ia 
discussed  by  both  the  learned  Judges  at  length  in  so  able  a 
manner  that  we  feel  we  need  say  nothing  more  except  that  we 
fully  agree  with  them  in  refusing  to  follow  the  Calcutta  ruling 
and  in  holding  that  when  any  objector  takes  the  case  into  the 
Civil  Court  the  whole  case  is  reopened  so  far  as  that  objector 
is  concerned,  and  that  though  the  District  Judge  cannot  reduce 
the  Collector's  award  it  is  open  to  him  to  uphold  that  award  on 
the  ground  that  though  the  award  may  be  insufficient  a 
regards  certain  parts  of  the  claim  it  is  sufficient  on  the  whole. 
The  case  seems  to  us  analogous  to  that  of  a  respondent  in  a 
Civil  Appeal  who,  though  he  has  not  appealed  or  lodged  cross 
objections  is  allowed  to  support  the.finding  of  the  lower  Court 
on  points  decided  against  him  in  that  Court. 

*  *  #  #  #  # 

It  is  all  very  well  to  talk  of  large   plots   of   land   as  being 
well  adapted  for  bungalows,  but  before  any  building  scheme  on 
a  large  scale  can  be  regarded  as  practical,  one  has   to   consider 
the   chances    of  the    demand    being    great    enough  to  secure 
tenants  for  all  the  houses.     In  this  connection  we  may  refer  to 
10  Bom.  L  B.  660  (3)  and  id.  701  (4),  also  9  Bom.  L   R.  99  (5) 
and  id.  1232  (6).     There  canba  no  doubt  that  the   demand  for 
houses  is  to   some  extent   in    excess    of  the   supply   in  Lahore 
otherwise    Government  would  scarcely  have  acquired  this   land 
for  the  purpose  of  at  once  building  some  houses   for   officers   as 
well  as  securing  a  suitable  site   on    which    more    houses  cau  in 
future  be  built  when    required   and   that    several   people    now 
living  in  hotels  in   the    winter  are  living   there    because   they 
cannot  get  suitable  houses.     But  while  granting    that   a   dozen 

(1)  (1910)  I.  L  R.  38  Cal.  230  {British  India  Steam  Navigation  Coy.  v. 

Secretary  of  State). 

(2)  (1912;   22    Mad.   L.  J.   379  (Gangadhara  v.  Deputy   Collector  of 

Madras). 

(3)  (1903)  10  Bom.  L,  R.  660  (Government  of  Bombay  v.  Karim  Yar 

Mahomed). 

(4)  (1907)  10  Bom.  L.  R.  701  (In  re  Dhanjiblioy  Bomanji). 

(5)  (1906)  9  Bom.  L.  R.  99  (Government  v.  Dayal). 
(0)  (1907)  9  Bom.  L.  R.  1232  (In  re  Memanji  Camaj. 
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good  houses  or  more  would  have  found  tenants  without  delay  it 
is  impossible  to  say  the  number  of  houses  could  have  been 
largely  increased  without  very  great  risk  of  a  large  number  of 
them  remaining  unlet.  No  doubt  the  demand  will  contiuue 
still  further  to  increase  rather  than  to  diminish  as  the  years 
go  by,  but  to  speak  of  the  whole  plot  acquired  as  likely,  if  built 
upon  at  once,  to  find  tenants  willing  to  pay  high  rents  is 
absolutely  out  of  the  question.  The  greater  portion  of  the 
land  acquired  must  most  certainly  have  remained  as  it  was  for 
very  many  years  to  come  had  not  Government  stepped  in.  So 
the  potentialities  of  the  greater  part  of  the  land  as  building 
sites  must  be  regarded  a3  potentialities  existing  only  in  the 
distant  future  and  not  as  present  potentialities- 

[  The  remainder  of  the  judgment  is  not  required  for  the  purposes  of 
this  report.  — Ed.  J 


No-  61. 
Before  Eon.  Mr.  Justice  Scott- Smith, 

JAG  AN  N  ATH—  (Decree-holder)  —  APPELLANT, 

Venus 

FATTEH  CHAND— (Judgment-debtor)— RESPONDENT. 

Civil  Appeal  No.  3325  of  1916. 

Civil  Procedure  Code,  Act  V  of  1908,  section  Hi— Jurisdiction  of 
executing  Court  to  decide  question  of  mesne  profits  on  restoring  possession  of 
property— inherent  power  of  Court  to  make  restitution. 

One  J.  N.  obtained  a  decree  for  possession  of  certain  property  by 
partition  in  1903.  The  Chief  Court  on  17th  February  1906  made  this  decree 
condiuonal  on  pa)  ment  of  Rs,  153-13  0.  Prior  to  tha.  date  J.  N.  had  obtained 
possession  in  execution  proceedings.  On  l^th  February  1907  the  executing 
Court  held  that  the  decree  had  become  void  owing  to  non-payment  of  the 
sum  above  mentioned  and  ordered  restoration  of  possession  to  the  judgment- 
debtor  together  with  mesne  profits  for  the  period  during  which  J.  N.  had 
been  in  possession.  An  appeal  to  the  Chief  Court  was  dismissed,  but  on 
10th  January  1908  an  applicat.ou  for  review  was  accepted  and  it  was 
ordered  that  the  decree  had  not  become  void  and  that  possession  should  be 
restored  to  J.  N.  The  latter  was  accordingly  again  put  in  possession  but 
his  prayer  for  mesne  profits  fur  the  period  during  which  he  had  been  wrong- 
fully kept  out  of  possession  was  rejected  by  the  District  Judge  who  held 
that  he  could  nut  decide  this  question  in  execution  proceedings  and  that 
the  applicant  must  bring  a  separate  suit  for  the  purpose. 

Held,  that  although  the  case  did  not  strictly  come  within  section  141 
of  the  Code  of  Civil  Procedure,  the  Court  had  inherent  power  to  make 
restitution  and  genei ally  to  restore  a  party  to  the  position  he  would  have 
occupied  but  for  its  uroneous  orders,  since  reversed,  and  that  consequently 
the  lower  Court  should  have  acceded  to  the  prayer  for  determination  of  the 
mesne  profile  made  by  •'.  X.  and  not  have  referred  him  to  a  regular  suit* 
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14  Indian  Cases  456  (1),  and  Woodroffe  and  Ameer  Ali's  Civil  Procedure 
Code,  II  edition,  p.  408,  referred  to. 

Miscellaneous  first  appeal  from  the  order  of  Ttai  Sahib  Lala 
Bishamber  Dayal,  District  Judge,  Ludhiana,  dated  the  26th 
June  1916. 

Gokal  Chand  Narang,  for  Appellant. 

Kirkpatrick,  for  Respondent. 

The  judgment  of  the  learned  Judge  was  as  follows:— 

Scott-Smith,  . I. —This  is  an  appeal  from  the  order  of  the  1st  March  1917. 
District  Judge,  Ludhiana,  refusing  the  application  of  Jagan 
Nath,  decree-holder,  for  mesne  profits  by  way  of  restitution  in 
accordance  with  the  provisions  of  section  144,  Civil  Procedure 
Code.  Briefly  the  facts  are  as  follows  :  Jagan  Nath  got  a 
decree  for  possession  of  a  certain  property  by  partition  in  1903. 
The  Chief  Court  by  its  decree  of  the  17th  February  1906  made 
the  decree  conditional  on  payment  of  Its.  153-13-0.  Prior  to 
that  Jagan  Nath  had  obtained  possession  in  execution  proceed- 
ings On  the  14th  February  1907  the  executing  Court  held 
that  the  decree  had  become  void  owing  to  the  non-payment 
of  the  sum  above  mentioned,  and  ordered  restoration  of  pos- 
session to  the  judgment-debtor  together  with  mesne  profits 
for  the  period  during  which  the  decree-holder  had  been  in 
possession.  An  appeal  to  this  Court  was  dismissed  on  the 
19th  July  1907  but  on  the  10th  January  1908  an  application 
for  review  was  accepted,  and  it  was  ordered  that  the  decree 
had  not  become  void  and  that  the  possession  should  be  restored 
to  the  decree-holder.  The  latter  has  now  again  been  put  in 
possession  and  asks  for  mesne  profits  for  the  period  during 
which  he  has  been  wrongfully  kept  out  of  possession 

On  behalf  of  the  appellant  it  is  urged  that  section  144, 
Civil  Procedure  Code,  is  not  exhaustive,  and  that  independently 
of  its  statutory  power  the  Court  has  inherent  power  in  this 
respect ;  see  in  this  connection  Woodroffe  and  Amir  Ali's  Civil 
Procedure  Code  (2nd  edition)  at  page  498  where  it  is  pointed 
out  that  "  it  is  both  its  right  and  duty  to  prevent  its  proceed- 
"  ings  being  made  the  cause  of  injustice  and  therefore  to  order 
"  the  restitution  of  the  thing  improperly  taken,  and  generally 
"  to  restore  the  party  to  the  position  he  would  have  occupied 
11  but  for  its  erroneous  order  since  reversed."  This  view  is 
supported  by  ample  authority  and  one  of  the  latest  rulings  is  that 
reported  in  14  Indian  Gases,  p.  456  (1),  where  it  is  said  that 
11  the  power  of  restitution   extends  also  to   cases    which  do  not 

(I)  (1911)  14  Indian  Cases  456  (Bcni  Madho  Singh  v,  Pran  Singh). 
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"come  strictly  within  section  144,  Civil  Procedure  Code, 
"  because  the  Court  has  an  inherent  right,  irrespective  of  the 
"  section,  to  order  restitution.  A  Court  will  not  permit  injus- 
"  tice  to  be  done  by  reason  of  an  erroneous  order  made  by  it, 
"  and  upon  reversal  of  such  order,  the  Court  will  restore  the 
"  parties  to  tlie  position  which  they  would  otherwise  have 
11  occupied."  It  is  pointed  out  that  the  decree-holder  appellant 
obtained  possession  under  his  decree  and  through  an  erroneous 
order  of  the  Court  was  subsequently  dispossessed  and  kept  out 
of  possession  for  some  years.  Again  it  was  held  that  he  was 
entitled  to  possession,  and  possession  was  restored  to  him. 
Mr.  Kirkpatrick  urges  that  in  these  circumstances  the  case 
does  not  come  strictly  within  the  purview  of  section  144, 
Civil  Procedure  Code.  His  contention  is  that,  when  posses- 
sion was  restored  to  his  client,  the  parties  reverted  to  the 
status  quo  ante,  and  that  subsequently  when  it  was  held  that 
the  decree-holder  was  entitled  to  possession,  he  obtained 
possession  in  ordinary  course  by  execution  of  his  decree,  that 
there  was  no  order  in  the  decree  for  mesne  profits  subsequent 
to  the  date  of  the  decree,  and  that  therefore  the  decree-holder 
is  not  entitled  to  claim  them  in  the  present  proceeding*.  I 
am  unable  to  accede  to  this  contention  of  Mr.  Kirkpatrick. 
I  hold  that  though  the  case  does  not  strictly  come  within 
section  144,  Civil  Procedure  Code,  yet  this  is  eminently  a 
case  where  the  Court  should  make  restitution  for  the  wrong 
done  to  the  decree-holder  by  reason  of  its  erroneous  orders. 
The  Court  has  an  inherent  power  to  make  restitution  and 
I  consider  that  the  decreo-holder  is  clearly  entitled  to  it  and 
should  not  be  referred  to  a  regular  suit. 

I  therefore  accept  the  appeal  and  setting  aside  the  order 
of  the  lower  Court  remand  the  case  to  it  that  it  may  decide 
the  decree  holder's  claim  in  accordance  with  law. 


<M 


Appeal  accepted. 


No.  62. 

Before  Hon.  Mr.  Justice  Shadi  Lai  and  Hon.  Mr.  Justice 
Broadway. 

SHEO  PARSHAD-RADHA  KISHEN— (Defendants)— 
APPELLANTS, 
Versus 
INDORE-MALWA  UNITED  MILLS,  LTD  ,— (Plaintiffs)  - 
RESPONDENTS. 
Civil  Appeal  No.  14S8  of  191o. 
Civil  Procedure  Code,  Act  V  of  1908,  sections  2  and  104  (e),  order  8, 
rule  6  and  order  20,  rule  19,  and  schedule  II,  paragraph  18— preliminary 
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order  disposing  of  defendants'  claim  to  a  set  off —whether  a  decree  and 
appealable  as  such— plea  of  agreement  to  refer  to  arbitration— stay  of 
suit — Court's  power  to  inquire  whether  there  is  such  an  agreement  subsist- 
ing—appeal from  order  of  Court  on  this  point. 

Held,  that  order  8,  rule  6  of  the  Code  of  Civil  Procedure  applies  only 

to  a  legal  set  off  and  notj  to  an}*  set  off  that  a  party  may  be  equitably 

entitled  to  claim,  but  that  a  preliminary  order  disposing  of  a  claim  to  a 

legal  set  off  advanced  by  defendant  is  not  a  decree  within    the  meaning 

of  section  2  of  the  Code  ;  that  the  order  is  consequently  only   appealable 

after  the  final  decree  has  been  passed  in  the  case,  vide  order  20,  rule  19, 

which  shews  that  there  should  be  only  one  decree  drawn   up  in  a  suit    in 

which  a  set  off  is  claimed. 

■ 

Held  also,  that  when  it  is  pleaded  by  defendant  that  there  is  an  agree- 
ment to  refer  to  arbitration  and  application  is  made  under  paragraph  18 
of  Schedule  II  of  the  Code  to  stay  the  suit  on  that  ground  and  plaintiff 
denies  the  agreement,  it  is  within  the  province  of  the  Corrt  to  decide 
whether  or  not  there  is  such  an  agreement,  whether  it  is  still  subsisting 
and  whether  the  matters  in  dispute  in  the  suit  are  within  the  agreement  for 
arbitration. 

And  where  the  Court  decides  that  no  such  agreement  was  entered  into 
by  the  plaintiff  and  that  the  suit  was  therefore  not  liable  to  be  stayed  the 
order  of  the  Court  is  subject  to  appeal  under  section  101  (e). 

I.  L.  R.  8  All.  57  (1),  1  Q.  B.  D.  748  (2)  and  14  Ch.  D.  200  (3),  referred 
to. 

First  appeal  from  the  order  of  Lola  Murari  Lai,  Khosla,  Senior 
Subordinate  Judge,  Delhi,  dated  the  4-th  April  1916. 

Santanam,  for  Appellants. 

Moti  Sagar,  for  Respondents. 

The  judgment  of  the   Court  was  delivered  by — 

Broadway,  J. —In  this  case  the  Indore-Malwa  United 
Mills,  Limited,  of  Bombay  sued  the  firm  of  Messrs.  Sheo 
Parshad  Radha  Kishen  of  Delhi  for  Rs.  5,027-10-0  alleging— 

(1)  that  the  defendants  had  purchased  from  the  plaintiffs 
certain  ready  goods  and  bales  of  gabroon  in  accordance  with 
certain  contracts  annexed  to  the  plaint  as  exhibit  P.-l  to 
P.-6; 

(2)  that  the  total  value  of  the  goods  so  purchased  was 
Rs.  62,306-7-0  out  of  which  sum  the  defendants  had  paid 
Rs  52,137-2-6  up  to  the  4th  February  1915,  leaving  a  balance 
due  of  Rs.  10,169-4-6  ; 

(3)  that  after  repeated  demands  for  this  balance  the  defen- 
dants wrote  to  the  plaintiffs  on  9th  March  1915  alleging  that 
the  correct  balance  was  Rs.  8,851-13-9  and  notRs.  10,169-4-6, 
and  claiming  Rs.  614  on  account  of   commission  and  brokerage, 


22n<*  March  1917. 


(11  (1885)  I.  L.  R.  8  All.  57  I  Tahal  v.  Bisheshar). 

(2)  (1876)  1  Q.  B.  D.  748  (Randell  v.  Thomson). 

(3)  (1880)  14  Ch.  Z>.  200  (Peircy  v.  Young), 
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Rs.  3,350  on  account  of  damages  for  breach  of  contract  under 
an  award  of  surveyors  appointed  by  them,  and  Rs.  32  on 
account  of  arbitrators'  fee  or  a  total  of  Rs.  3,996,  a  cheque 
for  Rs.  4,855-13-9,  being  the  difference  between  Rs.  8,351-13-9 
and  Rs.  3,996,  was  forwarded  to  the  plaintiffs  in  .fall  settle- 
ment of  their  claims  ; 

(4)  that  the  plaintiffs  had  not  broken  any  terms  of  the 
contract  and  were  not  bound  in  any  way  by  the  ex-pnrte  award, 
the  reference  alleged  being  unauthorized  and  contrary  to  law  ; 
and  the  plaintiffs  wrote  to  the  defendants  accordingly  repudiat- 
ing the  "  so  called  award  "  and  stating  that  the  cheque  would 
be  retained  by  them  as  a  part  payment  only  or  returned*  if 
the  defendants  objected  to  this  course  by  a  stated  date  ; 

(5)  that  not  having  received  any  reply  to  their  letter  by 
the  date  named  the  amount  of  the  cheque  was  duly  credited 
to  the  account  and  the  suit  instituted  for  the  balance  of 
Rs.  5,027-10-0  with  interest  at  6  per  cent. 

The  defendants  resisted  the  claim  and  pleaded :  — 

(1)  that  the  contracts  were  not  entered  into  with  the 
plaintiffs  but  with  Ebrahim-Currimbhoy  and  Company  of  Delhi 
as  sellers  ; 

(2)  that  the  contracts  were  entered  into  in  Delhi  subject 
to  the  rules  and  conditions  of  the  Delhi  Hindustani  Mercantile 
Association  and  to  the  custom  of  trade  in  the  Delhi  Market ; 

(3)  that  the  contracts  were  entered  into  in  consideration 
of  the  sellers  agreeing  to  give  the  defendants  a  monopoly  of 
these  goods  for  a  period  stated  in  the  contracts  ; 

(4)  that  the  defendants  only  received  214  bales  of  the 
value  of  Rs.  61,401-8-3,  goods  to  the  value  of  Rs.  112-8-0  were 
returned  as  spoilt  and  the  nett  balance  was  Rs.  01,401-8  3 
and  not  Rs.  62,306-7-0 ; 

(5)  that  the  defendants  did  not  pay  the  sum  of 
Rs.  52,137-2-6  only,  but  that  the  payments  were  made  and 
credits  due  to  them  as  under  :  — 

Amount  paid  in  cash,  hundi  and  currency 
notes 

Brokerage  due  to  defendants  at  1  per  cent. 

Amount  awarded  to  defendants  by  arbi- 
trators 

Arbitration  fee  allowed  to  defendants 

Amount  remitted  to    Ourrimbhoy-Ebrahim 

by  cheque  in  full  settlement       ...  ...      4,855  13     9 

Total         ...    61,289    0    3 


Rs. 

A. 

1\ 

52,437 

2 

6 

614 

0 

0 

3,350 

0 

0 

32 

0 

o 
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(6)  that  the  sellers  in  breach  of  the  monopoly  condition 
contained  in  the  said  contracts  sold  similar  goods  to  other 
parties  and  as  a  result  disputes  arose ; 

(7)  that  on  or  about  the  6th  February  1915  the  defendants 
received  a  letter  written  on  behalf  of  the  plaintiffs  claiming 
Rs-  10, 1G9-4-6  and  calling  on  the  defendants  to  take  up  and 
pay  f  r  4  bales  and  threatening  legal  proceedings  ; 

(8)  that  on  the  9th  February  1915  the  defendants  wrote 
to  the  plaintiffs  asking  for  a  reference -to  arbitration  ; 

(y)  that  this  request  was  not  complied  with  and  the 
defendants  therefore  referred  the  matter  to  arbitration,  and  on 
the  3rd  March  1915  the  arbitrators,  after  due  notice,  made 
their  award  which  was  binding  on  all  parties  ; 

(10)  that  iu  accordance  with  the  award  the  defendants 
sent  a  cheque  for  Rs.  1,855  13-9  to  the  plaintiffs  in  full  settle- 
ment ; 

(11)  that  plaintiffs  have  no  cause  of  action  nor  locus  standi 
inasmuch  as  the  defendants  had  contracted  with  Ebrahim- 
Currimbhoy  and  not. with  plaintiffs  ; 

(12)  that  irrespective  of  the  award,  the  defendants  were 
entitled  to  recover  damages  and  compensation  for  breach  of 
monopoly  and  breach  of  contracts  which  they  estimated  at  Ks.  25 
per  bale  and  claimed  an  equitable  set  off  in  reduction  of  the 
claim  ;  and  finally 

(13)  that  in  the  event  of  the  award  referred  to  above 
being  not  admitted  or  found  not  binding  on  plaintiffs  it  was 
prayed  that  the  suit  be  stayed  and  the  matters  in  dispute  be 
referred  to  arbitration  as  provided  for  in  the  contracts    and    as 

required  by  the  custom  of  traae  in  the  Delhi  Market. 

By  way  of  replication  the  plaintiffs  filed  a  written  state- 
ment in  which  they  traversed  the  pleas  of  the  defendants 
generally  and  pleaded  inter  alia  — 

(1)  that  the  contracts  were  entered  into  with  them, 
Ebrahim-Currimbhoy  being  the  plaintiffs'  agent  to  the  know~ 
ledge  of  the  defendants  ; 

(2)  that  the  contracts  were  not  entered  into  subject  to  the 
rules  or  conditions  of  the  Delhi  Hindustani  Mercantile  Associa- 
tion and  that  the  custom  of  trade  did  not  affect  the  situation  in 
any  way  j 

(3)  that  the  defendants  were  not  entitled  to  any  damages 
nor  entitled  to  "  a  set  oil'  "  j 
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(4)  that  the  suit  could  not  be  stayed  inasmuch  as  a  com- 
pleted   award  was  alleged  ; 

(5)  that  the  award  and  arbitration  were  bad  and  against 
law  and  in  no  way  binding  for  reasons  detailed  ;  and 

(6)  that  the  defendants  if  they  sought  damages  should  file 
a  separate  suit   or  claim  a  "  set  off  "  on  a  proper  Court-fee 

It  was  held  by  the  Court  below  that  the  set  off  should  be 

stamped  and  this  was  accordingly  done. 

On  the  pleadings  the  following  issues  were  framed : — 

(1)  Was  there  any  agreement  between  the  parties  to  refer 
the  matter  in  dispute  to  arbitration  ? 

(2)  If  so,  is  not  the  question  as  to  damages  for  a  breach 
of  monopoly  such  a  matter  in  dispute  ? 

(3)  Was  there  a  valid  reference  of  the  question  as  to 
breach  of  the  monopoly  and  was  it  followed  by  a  valid  award 
as  alleged  ? 

(4)  Can  the  alleged  awaid  be  avoided  on  grounds  (a)  to 
(*)  mentioned  in  paragraph  15  of  the  replication  and  do  such 
grounds  exist  ? 

(5)  In  any  case  should  th^s  suit  be  stayed  under  schedule 
2,  clause  18,  Civil  Procedure  Code  ? 

(6)  Is  or  is  not  the  plea  under  schedule  2,  clause  18,  still 
open  to  the  defendant  in  spite  of  the  alleged  arbitration 
proceedings  P 

(7)  Was  there  on  plaintiffs'  part  a  breach  of  monopoly 
such  as  was  cor.tracted  for  ? 

(8)  What  amount,  if  any,  is  defendant  eutitled  to  on 
account  of  the  alleged  breach  of  monopoly  P 

(9)  What  is  due  to  the  plaintiffs  from  defendaut  ? 

(10)  How  much  did  the  defendant  pay  to  the  plaiutiff  ? 

(11)  To  what  relief  is  the  plaintiff  eutitled  P 

(12)  Who  were  the  parties  to  the  contract  iu  dispute  P 

(13)  Dave  the  plaintiffs  any  locus  standi  to  sue  P 

(14)  Lf  plaintiff  a  hare  a  locus  standi,  are  thuy  bjuud  by 
the  award  in  spite  of  the  fact  that  it  purports  to  be  against 
Currimbhoy -Kbiahim  and  Company  't 

(15)  Are  defendants  estopped  by  their  conduct  fioni 
raising  objections  as  to  monopoly,  having  waived  them 
already  P 

The  learned  Senior  Subordinate  Judge  theu  pioeeeded  to 
deal   with  issues  1  to  0  aud   13,   11  as  preliminary  issues  and  iu 
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a  lengthy  judgment,  or  order,  decided  them  all  in  favour  of 
the  plaintiffs  on  the  4th  April  1916.  The  defendants  have 
now  come  up  to  this  Court  through  Mr.  Sautanam  claiming 
that  the  order  passed  by  the  Senior  Subordinate  Judge  amounts 
to  a  decree  and  as  such  is  appealable  or  in  the  alternative 
that  inasmuch  as  the  Senior  Subordinate  Judge  refused  to 
stay  the  suit  under  paragraph  18  of  schedule  2  of  the  Civil 
Procedure  Code  this  refusal  to  stay  the  suit  was  appealable 
under  section  104  (e),  Civil  Procedure  Code.  Mr  Moti  Sagar 
for  the  plaintiffs-respondents  contended  that  the  order  com- 
plained of  did  not  amount  to  a  decree,  either  preliminary  or 
final  within  the  meaning  of  section  2,  Civil  Procedure  Code, 
and  that  therefore  no  appeal  was  competent.  Similarly  he 
urged  that  the  order  could  not  be  held  to  have  been  passed 
under  paragraph  18,  schedule  2,  Civil  Procedure  Code,  and 
that  therefore  section  101  (e),  Civil  Procedure  Code,  had  no 
application-  Neither  of  the  learned  counsel  was  able  to 
cite  any  authorities  directly  in  point  nor  have  we  been  able 
to  discover  any. 

With  regard  to  the  first  contention  that  the  order 
amounted  to  a  decree  Mr.  Sautanam  argued  that  a  set  off 
claimed  by  his  clients  was  a  legal  set  off  to  which  order  8, 
rule  6,  Civil  Procedure  Code,  applied,  and  that  the  decision  of 
the  Court  below  had  finally  adjudicated  upon  this  claim  and 
thus  this  adjudication  amounted  to  a  decree.  He  drew  a 
distinction  between  a  legal  aud  au  equitable  set  off,  and 
pointed  out  that  the  decision  complained  against,  having 
disposed  finally,  as  far  as  that  Court  was  concerned,  of  the 
legal  "  set  off"  the  grantiug  of  an  equitable  set  off  was  a  pure 
matter  of  discretion  and  that  the  position  of  his  clients  has 
been  materially  prejudiced.  On  the  other  hand  Mr.  Moti 
Sagar  urged  that  there  was  no  distinction  between  a  legal  and 
an  equitable  set  off  and  that  order  8,  rule  6,  Civil  Procedure 
Code,  applied  to  all  "  sets  oft  "  claimable  under  the  Code.  He 
pointed  out  that  although  the  set  off  claimed  on  the  arbitrator's 
award  had  been  disposed  of  by  the  learned  Subordinate  Judge, 
the  question  as  to  whether  the  equitable  set  off  (which  was 
also  pleaded  and  which  forms  the  subject  matter  of  issues  7  and 
8)  still  remained  to  be  disposed  of.  He  further  contended 
that  the  claim  advanced  by  the  defendants  was  not  really 
a  set  off,  legal  or  equitable,  but  was  a  plea  of  payment. 

It  seems  to  us  that  the  claim  advanced  by  the  defendants 
must  be  treated  as  a  set  off  and  not  as  a  plea  of  payment.  The 
claims  brought  by  the  plaintiffs  and  defendants  respectively 
though  arising  out  of  the  same  contracts  are   based  on  different 
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causes  of  action,  the  plaintiffs'   cause  of  action    berns?    non-pay- 
ment by  the  defendants,  and    the    defendants'    cause   of    action 
being  a  breach  of  contract  on  the  part  of  the  plaintiffs  entitling 
them  to  damages  which    damages  had  been    duly    assessed   by 
competent  arbitrators.     The  sum   claimed  was   an  ascertained 
gum  and  thus  the   defendants'    contention    seems    to    us    to   be 
quite  correct  and  that  it  was  a  legal  set  off  as  contemplated  by 
order  8,  rule  6,  Civil  Procedure  Code.     It  also  seems  to  us  that 
this  order  and  rule  applies  only  to  a  legal  set   off  and  not  to  any 
other  set  off  that  a  party  may  be   equitably  entitled   to    claim. 
At  the  same  time  in  our  opinion  the    order   under  consideration 
cannot  be  said    to   amount  to  a   decree  within  the   meaning   of 
section  2,  Civil  Procedure  Code,  in  spite  of  the  fact  that  it  does 
dispose  of  the  claim  to  a  legal  set  off  advanced    by    the    defen- 
dants.    Mr.  Santanam  referred  us  to  order    20,    rule  19,    Civil 
Procedure  Code,  in  support  of  his  contention,  but    it    seems    to 
us  that  that  rule  and  order  is    really   against   him.     Order    20, 
rule  19,  Civil  Procedure  Code,  lays    down    the  form    in   which 
a  decree  in  a  suit  in  which  a  set  off  is  allowed  should  be  drawn 
up,  and  it  seems  to  us  that   the  intention   of   the   Legislature 
has  been  clearly   expressed   in   this   provision    and    that   that 
intention  was  that    only  one    decree   was  to    be  drawn    up   in 
a   suit    in    which  a  set   off   is  claimed,    and    that  that     decree 
can  only   be    drawn  up    when  the  entire  matters  in  controversy 
between    the  parties    are    disposed   of.     In   the   present    case 
although  the  claim  to  a   legal   set   off   has   been  decided,    the 
suit   as  a  whole  still   remains  to   be  disposed  of  and  there  can 
be    no    decree   until    the  remaining    issues    have   been   decided. 
The   learned   Senior  Subordinate   Judge  has  decided  the  issues 
relating   to   the    set   off    as   preliminary  issues  only    and    his 
decision  on  them  can    be  attacked    (if   necessary)  in   an  appeal 
against   ihe    final   order   in  the   case.     We  hold  therefore  that 
the  order  complained  against  does   not  amount  to  a  decree  and 
that  therefore  no  appeal  lies  at  this  stage. 

Mr.  Santanam's  second  contention  was  that  his  clients  had 
pleaded  an  agreement  to  refer  to  arbitration  and  that  the 
matter  formed  the  subject  of  issue  (5).  This  plea  he  urged 
was  based  on  paragraph  IS,  schedule  2,  (  Lvil  Procedure  Code, 
and  a*  the  Court  had  refused  to  stay  the  suit  as  prayed  this 
order  of  refusal  was  appealable  under  section  104  (e),  Civil 
Procedure  Code  Mr.  Moti  Bagar  urged  on  the  other  hand 
that  paragraph  18,  schedule  2,  had  no  bearing,  and  inasmuch 
as  there  was  no  agreement  to  refer  he  contended  thai  para* 
graph  18  only  applied  to  casea  in  which  there  was  an 
admit  ted  agreement  to  refer  and  not  to  a  case  in  which  a  decision 
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had  to  be  arrived  at  as  to   whether  there  was  or  was   not  such 
an  agreement. 

As  has  been  said  above  there  is,  as  far  as  we  have  been 
able  to  ascertain,  no  direct  authority  on  this  point.  The 
wording  of  paragraph  18,  schedule  2,  Civil  Procedure  Code, 
clearly  indicates  that  a  Court  can  only  take  action  under 
this  provision  when  there  is  a  subsisting  agreement  to  refer. 
On  that  point  there  seems  to  us  to  be  no  doubt,  and  we  are 
fortified  in  our  opinion  by  8  All.  57  (1)  and  Bandell  v.  Thomp- 
son, 1    Q.  B.  D.  743  (2). 

Mr.  Moti  Sagar,  however,  would  go  further  and  claims 
that  the  Court  can  only  take  action  under  this  paragraph 
when  both  parties  admit  that  there  is  an  agreemeut  to  refer, 
but  that  when  such  an  agreement  is  denied  the  jurisdiction 
of  the  Court  is  ousted. 

It  seems  to  us  that  to  accede  to  this  contention  would  be 
to  render  this  paragraph  nugatory  for  all  that  a  clever  and 
unscrupulous  litigant  would  have  to  do  would  be  to  deny  his 
signature  on  an  agreement  to  refer  and  thus  take  the  matter 
out  of  the  hands  of  the  Court.  We  cannot  for  a  moment 
believe  that  the  Legislature  intended  such  a  thing  to  be 
possible. 

No  doubt  before  a  Court  can  pass  an  order  staying    a   suit 
under  this  paragraph   there   must  be  an    agreement   to   refer 
to  arbitration   and  this   agreement  must  be   a    subsisting    one, 
but  it  seems  to  us  that  it   is   clearly   within   the    province   of 
the   Court  to  decide  whether  or  not   there  is    such   an    agree- 
ment.    In  Ramlell   v.  Thompson,    1  Q.  B.   D.  748,   an  agreement 
to    refer  had  been  made,    but,    before    any     award   had    been 
given,    the     plaintiffs    gave     notice    to    the    arbitrator   and  the 
defendant  that  the   agreement  to  refer   had  been   revoked  and 
the  plaintiffs    then     brought   a    suit.     The    defendant    applied 
for  stay  of  proceedings  in  the    action  under   section   11    of   the 
Common  Law  Procedure  Act,  1854  (17  and    18  Vic.  c.  125)  (a 
provision  on  which  paragraph  18,  schedule  2,    Civil  Procedure 
Code,  has  be°n  framed).     It  was    held  that    in   order   to   bring 
the  case  within  section  1 1  there  must    be  an  existing    reference 
capable  of   being    carried  int<>  effect  ;    and  that    the   submission 
having  been  revoked,  there  was  no  such  existing  reference. 

By  a  parity  of   reasoning   it    seems  to  us  that  if    a    Court 
can  go  into  and  decide  a  question  as    to   whether  an  agreement 


(1)  (ISS5)  /.  L.  /?.  8  All.  57  (Tikil  v.  Risheskan. 
{1>^Wo)  i  Q.  B,  Q.Jii  {RmUUiJ.  Thompson), 
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to  refer  wns  subsisting  and  capable  of  being  carried  into 
effect,  it  can  also  decide  whether  or  not  an  agreement  to 
lefer  had  as  a  matter  of  fact  been  made.  In  this  view  we 
are  supported  by  Teircy  v.  Young,  14  Ch.  Division  (I860) 
200  (1)  wheie  it  was  held  that  the  question  whether  the  matteis 
in  dispute  are  within  the  agreement  for  arbitration  is  one 
which  the  Court  will  decide. 

In  the    present    case  the   plaintiffs'    suit  was  met    by    an 
application  on    the  part   of   the    defendants  alleging  an    ngree- 
ment  to   refer   to  arbitration     and    asking    for   a   stay    of    the 
suit.     Paragraph  18,   schedule    2,   Civil    Procedure    Code,    was 
clearly    applicable   and    it   was    necessary     for   the    Court   to 
decide   whether  there    was  an  agreement  to  refer   inasmuch  as 
plaintiffs   denied  its  existence.     In  order  to  come   to   a  decision 
as  to  whether  there  was  a  subsisting   agreement  it   was  clearly 
necessary  to   decide   whether  any   such    agreement    had    been 
entered  into  and  if  it   had  been    entered  into    whether  it  was 
subsisting   at  the  date  of  the   application.     The  learned  Senior 
Subordinate     Judge   considered    the  matter   and   came  to    the 
conclusion   that  no  agreement  to  refer  had   been   entered    into 
by  or  on   behalf  of  the   plaintiffs  and  that    therefore    the  suit 
was   not   liable   to   be   stayed   under    paragraph    18.     In     our 
opinion  this   decision   was  one  which  the  Court  was   competent 
to  arrive  at  under  paragraph   18,  schedule   2,   Civil    Procedute 
Code,  and    that     therefore     under     section     104     (e),     Civil 
Procedure    Code,  an  appeal  lies  and  we  hold  accordingly. 

Coming  then  to  the  merits  of  the  question  it  appears  that 
the  contracts  were  five  in  number.  The  first  in  point  of  time 
is  Exhibit  P.-l,  the  second  is  Exhibit  P. -2  and  the  third  is 
marked  as  P.-3  and  4  (though  really  one  contract)  followed  by 
Exhibits  P. -5  and  6.  Contract  P.-l  is  drawn  up  on  the  form 
used  by  the  plaintiffs  and  in  it  no  agreement  to  rofer  to 
arbitration  is  entered.  Exhibit  P.- 2  and  P.-3  and  4  are  on 
forms  printed  for  the  exclusive  use  of  the  members  of  the 
Hindustani  Mercantile  Association,  Delhi,  aud  the  heading  of 
these  forms  begins  with  a  condition  printed  in  three  scripts 
including  English,  to  the  effect  that  "all  disputes  arising 
under  this  contract  "  are  to  be  settled  here  by  "  two  mer- 
chants who  are  members  of  the  "  Association."  Contracts 
Exhibits  P.-5  and  6  are  drawn  up  on  pieces  of  paper  which 
were  originally  blank.  Exhibit  P.-5  contains  no  reference  to 
any  arbitration.  Exhibit  P.-6  ends  up  by  saying  that  all  the 
other   terms   contained   in    Exhibit  P.-3    and   4     (dated     2nd 


(I)  (1880)  14  Ch,  D,  200  (Peircy  v,   Young), 
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August  1914)  would  be  binding  on  the  parties.  Mr.  Santaman 
admitted  that  as  far  as  disputes  arising  under  Exhibits  P.-l 
and  P.-5  were  concerned  there  was  no  agreement  to  refer, 
but  he  contended  that  the  parties  were  bound  by  the  terms  of 
the  headings  of  P. -2  and  P. -3  and  4  which  were  also  applicable 
to  the  contract  Exhibit  P. 45.  He  laid  stress  on  the  fact  that 
the  contracts  were  not  a  series  of  contracts  but  that  each 
was  a  separate  one. 

The  first  point  for  consideration  is    whether  as    a   matter 
of   fact  there   was    any  agreement    to   refer   disputes    arising 
under  any    of    these    contracts    to   arbitration,  and    after   con- 
sidering   carefully  all  that  Mr.    Santanam    has    been    able  to 
advance  in  support  of  his  contention   we  are    of  opinion  that 
this  must  be    decided  in   the  negative.     It  is   clear   that   as 
far  as  Exhibits  P.-l  and  P. -5  are  concerned  no  such  agreement 
to   refer   was  entered  into.     With  regard  to  Exhibit    P. -2   and 
Exhibits    P. -3  and  4  Mr.  Santanam  urged  that  the  onus  was  on 
the    plaintiffs  to  shew  that  the   clear  and  unmistakable   condi- 
tions  with  which  the  contracts  began   were   not  intended  to  be 
acted    upon.     The  statement   of   Nagin  Das,   however,    clearly 
shews   that   he    was   acting    on  behalf  of   the   plaintiffs   when 
these  contracts  were  entered  into,  and  he  distinctly  states    that 
at  the  time  when  the  contract  Exhibit    P. -2    was  entered    into 
he  did  not    read    the  heading.     He   goes    on    to   say    "we    did 
not    mind  taking  orders  in  any    form."     It    is    perfectly    clear 
that  there  is    nothing  on   the   record    to    shew    that    after   the 
contract  Exhibit  P.-l  was  entered  into  there  was  any  discussion 
between  Nagin  Das  and  the  defendants  regarding  the   question 
of  referring   disputes    to     arbitration.     The  firm  of   Ebrahim- 
Currimbhoy  as    it    happened   were    members   of   the  Hindus- 
tani    Mercantile     Association.      The      forms   for    use   of   the 
members    of      this     Association     were     apparently    available, 
whereas   the  forms  generally   used   by  the  plaintiffs  were  not, 
and   it   is    perfectly    clear    that   when    the  parties  had  agreed 
to  the    contract    the    first   piece    of   paper  that    was  available 
was    used   for     the  purpose    of    recording    the     bargain   that 
had  been  struck.     This  is   further  borne   out  by  the   fact  that 
Exhibits    P. -5    and    P.- 6    were    drawn  up  on  blank    pieces  of 
paper.      In    our    opinion    the    whole    trend     of     the    dealings 
between   the    parties   clearly    indicates    that  the    question    of 
referring  disputes  to    arbitration   never  arose,    and    was  never 
considered  by  either  side  at  the  time  when  the  contracts  were 
entered  into.     In   this  view  of  the  case  it   is  not  necessary  to 
consider  the  question  a->  to    whether   or    not  Ebrahim-Currim- 
bhoy  had  the  power  to  bind  the  plaintiffs   by    entering  into  an 
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agreement   to   refer    to    arbitration.     We    consider    that     the 

conclusion  arrived  at  on  this   question    by  the   learned    Senior 

Subordinate  Judge  is   correct   and    the   appeal    is    accordingly 

dismissed  with  costs. 

Appeal  dismissed. 

No.  63. 

Before  Eon.  Mr.  Justice  Shah  DU,  Chief  Judge. 

MUSSAMMAT  BBAG  BHARI  AND  OTHERS— 

(Defendants)— APPELLANTS, 

Versus 
GUJAR  MAL  AND  OTHERS— (Plaintiffs)— AND  NIZAM 
DIN  AND  OTHERS— (Defendant;)  —  RESPONDENTS 
Civil  Appeal  No.  1818  of  1916. 

Cause  of  action— suit  on  hnndis — not  duly  presented  to  drawee — 
plaintiff,  when  not  allowed  to  fall  back  on  original  transaction. 

Plaintiff  sued  the  representatives  of  one  J.  D.  to  recover  Rs.  2,200 
on  two  hundis.  In  the  plaint  it  was  stated  that  these  hundis  were 
executed  by  J.  D.  in  lieu  of  2  hundis  which  were  executed 
by  the  plaintiffs  on  a  Mirzapur  firm  and  given  to  J.  D.  on  the  dates 
specified  in  the  hundis  sued  upon,  but  the  amounts  for  which  the  last 
mentioned  hundis  were  executed  was  not  mentioned,  nor  did  plaintiffs  in 
their  replication  to  the  written  pleas  of  defendants  state  that  if  the  hundis 
in  suit  could  not  bo  made  the  basis  of  the  claim  they  (plaintiffs)  were 
entitled  to  fall  back  upon  the  original  transactions  relating  to  the  hundis 
drawn  by  them  on  the  Mirzapur  Firm,  and  no  issue  was  therefore  framed  on 
this  point  by  the  Subordinate  Judge.  The  latter  found  that  as  plaintiffs  had 
failed  to  prove  that  the  hundis  were  duly  presented  to  the  drawee  and 
dishonoured  by  him  they  had  no  right  to  sue  on  the  hundis  and  dis- 
missed the  suit  Oq  appeal  the  District  Judge  agreed  with  the  Subordi- 
nate Judge  in  this  finding;  but  held  that  the  plaintiffs  could  fall  back 
upon  the  original  transactions  as  the  basis  of  their  suit. 

Held,  that  the  learned  District  Judge  was  wrong  in  his  view  that 
the  terms  of  the  plaint  were  wide  enough  to  show  that  in  the  event  of 
the  hundis  being  held  not  admissible  io  support  the  plaintiffs'  claim, 
the  plamtiffs  intended  to  fall  back  upon  the  original  transactions  as  the 
basis  of  their  suit. 

Held  also,  that  even  assuming  that  the  plaintiffs  could  fall  back  upoa 
the  original  transactions,  in  the  circumstances  of  the  case,  the  alleged 
original  transactions  formed  part  of  the  transactions  relating  to  the  exe- 
cution of  the  hundis  sued  upon  and  consequently  as  their  suit  could 
not,  on  the  findings  of  the  lower  Courts,  proceed  in  respect  of  those 
hundis  the  suit   failed   altogether  and  must  be  dismissed. 

1,L.  R.   7  Cul.  250  (I),  principles  laid  down  by  Garth,  C.  J.,  followed. 

/.  L.  R.  26  All.  178,  (2)  and  Civil  Appeal  No.  380  of  1916,  (unpublished), 
referred  to. 

18  P.  R.  1912  (3)  and  48  P  R  1913  (4),  distinguished. 

<1)  (1881)  7.  L.  R.  7  Cal.  256  {Sheikh  Akbar  v.  Sheikh  Khan). 
(2)  (1903)  /.  L.  R  26  All.  178  {Parsotam  Narain  v  Taiey  Singh). 
(.3)  18  /'.  R.  1912  (People's  Hank  of  India  v.  Abdul  Karim). 
(4;  48  P.  H.  1913  (Sura)  Kumar  v.  Baldeo  Das}, 


Jtjly,1917.J  CIVIL  JUDGMENTS— No.  63.  231 

Miscellaneous  appeal  from  the  order  of  Major  R.  W.    E.    Knollys, 
District  Judge,  Iloshiarpur,  dated  the  \6th  April  1916. 

Niaz  Ali,  for  Appellants, 

Umar  Bakhsh  and  Manmohan  N'ath,  for  Respondents. 

The     judgment    of     the    learned     Chief     Judge    was    as 
follows  : — 

Shah    Din,    C.    J. — This    is    an    appeal   from  an   order  of    2nd  March  1917. 
remand   made     by   the   District  Judge   of    Hoshiarpur  under 
order    41,     rule    23,    Civil    Procedure    Code.     The   plaintiffs- 
respondents    brought  a  suit  against    the    defendants-appellauts 
as    representatives  in   interest    of    one     Imam    Din    to    recover 
Rs     2,200  on    the    basis    of    two    hundis    alleged  to  have   been 
executed    by    Imam    Din   in    favour    of    the   plaintiffs    on    the 
24th    June    1907    and    8th    July     1907     for   Rs.     1,000     and 
Rs,  1,200,    respectively.     In  the  plaint  it  was  stated   that  these 
hundis  were    executed  by    Imam    Din    in  lieu    of    two    hundis 
which    were    executed    by    the   plaintiffs   on    a  Mirzapur    firm 
and   were  given    to   Imam    Din    on  the   dates  specified  above, 
but   the    amounts    for   which    the    last  mentioned  hundis    were 
excuted   are   not    mentioned    in   the    plaint.     The    defendants 
set   up   certain    pleas,    which    it    is    unnecessary  to   refer  to  in 
this   place.     On    the  pleadings  of  the  parties    the  Subordinate 
Judge    in    whose    Court    the    suit    was   instituted    framed   the 
following  issues  : — 

(1)  Were   the    hundis    in  dispute  executed  by  Imam  Din  ? 

(2)  If  so,  were  they  without  consideration  ? 

(3)  Were  they  duly  presented  to  the  drawee  and  dishonour- 
ed by  him  ? 

(4)  Has  the  plaintiff  accepted  any  settlement  of  the 
debt  due  from  Imam  Din  and  nothing   is  now  due  from  him  ? 

The  Subordinate  Judge  fouud  on  the  first  two  issues  in 
favour  of  the  plaintiffs  ;  but  on  the  third  issue  he  held  that 
the  plaintiffs  had  failed  to  prove  that  the  hundis  were  duly 
presented  to  the  drawee  and  dishonoured  by  him.  In  view 
of  this  finding,  he  considered  it  unnecessary  to  decide  the 
fourth  issue  and  dismissed  the  plaiu tiffs'  suit  on  the  ground 
that  since  there  had  been  no  presentment  of  the  hundis 
by  the  plaintiffs  on  the  due  dates  they  had  no  right  to  sue 
thereupon. 

On  appeal  the  learned  District  Judge  agreed  with  the 
Subordinate  Judge  in  holding  that  no  presentment  of  the 
hundis  on  the  due  dales  had  been  proved  and  that  therefore 
the    hundis  could   not   be    made  the    basis   of    a  claim  against 
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Imam  Din  or  his  representatives  in  interest.  He  further  held 
that  the  question  as  to  whether  the  presentment  of  the  hundis 
was  necessary  or  not,  could  not  be  gone  into  because  this 
point  had  not  been  raised  in  the  plaintiffs'  pleadings  in  the 
Subordinate  Judge's  Court  and  no  issue  had  been  framed  in 
regard  to  it.  He  was,  however,  of  the  opiuion  that  although 
by  reason  of  the  non- presentment  of  the  hundis  the  plaintiffs 
were  precluded  from  suing  on  their  basis,  they  could  fall 
back  upon  the  original  transactions  for  which  the  hundis 
were  executed  and  that  a  decree  for  the  original  loan  ad- 
vanced to  Imam  Din  should  be  passed  upon  evidence  regarding 
that  loan  unless  the  defendants  could  prove  that  the  loan 
had  been  paid  off.  Upon  this  ground  he  set  aside  the  decree 
of  the  Subordinate  Judge  and  remanded  the  suit  under  rule  23 
of  order  -11,  Civil  Procedure  Code,  for  re-decision. 

The  sole  question  for  decision  in  this  second  appeal  is 
whether  the  District  Judge  was  light  in  holding  that,  in 
the  circumstances  of  this  case,  the  plaintiffs  should  be  allowed 
to  ignore  the  hundis  sued  upon  and  to  fall  back  upon  the 
alleged  original  transactions  in  respect  of  which  the  hundis 
were  executed.  In  support  of  his  decision  the  District  Judge 
has  cited  18  P.  B.  1912  (1)  and  48  /'.  B.  J9J3(2),and 
these  decisions  have  been  relied  upon  before  me  also  by  the 
plaintiffs'  pleader.  On  the  other  hand,  the  defendants' 
pleader  has  cited  /.  L.  R  7  Gal  256  (3),  I.  L.  B.  C6  All  178 
(4),  and  a  recent  unpublished  decision  of  this  Court  in  Civil 
Appeal  No.  360  of  1916. 

After  giving  my  best  consideration  to  the  arguments  on 
both  sides,  I  think  that  the  contention  advanced  by  the 
defendant's  pleader  is  correct  and  must  be  allowed.  Jn  the 
first  place,  it  is  to  be  observed  that  the  plaintiffs  in  their 
pleadings  in  the  Court  of  the  Subordinate  Judge  relied  solely 
on  the  hundis  in  suit  as  the  basis  of  their  claim,  and  that 
although  a  reference  was  made  in  their  plaint  to  the  fact 
that  two  hundis  on  a  Miizapur  firm  were  given  by  them 
to  Imam  Din  on  the  dates  on  which  the  hundu  in  suit 
weie  executed  the  amount  of  the  Miizapur  hundii  is  nowhere 
mentioned.  Nor  did  the  plaintiffs  urge,  by  way  of  replica- 
tion to  the  wiitteu  pleas  of  the  defendants,  that  if  the  hundis 
in  tuit  could  not  be  made  the  basis  of  the  claim,  they 
(plaintiffs;  were  entitled  to  fall  back  upon  the  oiiginal  transac- 

(1;  lfi  /'.  A'.  1912  (Peopte'j  Bankof  India  v.  Abdul  Karin). 

■j    18  /'.  /.'.  1913  [8uraj  Kumar  v.  Baldeo  D<i*)- 
C\)  (1881)  1.  L.  H.  "  Cat  25<i  {Sheikh  Akbar  v.  Sheik  Khan). 
(4;  (1903;  1.  L.  li.  20  .a//.  176  {l>ur.<olam  S'urain  v.  Tulcy  Smyh). 
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tions  relating  to  the  hundis  drawn  by  them  ou  the  Mirzapur 
firm  ;  and  it  was  because  of  the  absence  of  such  pleading's 
on  their  part  that  no  issue  was  framed  on  this  point  by  the 
Subordinate  Judge.  The  District  Judge  is  not  right  in  his 
view  that  the  terras  of  the  plaint  are  wide  enough  to  show 
that  in  the  event  of  the  linn  lis  being  held  not  admissible 
to  support  the  plaintiff*'  claim,  the  plaintiffs  intended  to 
fall  back  upon  the  original  transactions  as  the  basis  of 
their  suit. 

But,  in  the  second  place,  assuming  that  the  plaintiffs 
can  fall  back  upon  the  original  transactions,  I  am  of  opinion 
that,  in  the  circumstances  of  this  case,  the  alleged  original 
transactions  formed  part  of  the  transactions  relating  to  the 
execution  of  the  hundis  sued  upon  and  that  in  view  of  the 
well  known  principle  applicable  to  such  cases  as  laid  down 
by  Garth,  C.  J.,  in  the  leading  case  I.  L.  B  7  Cal.  256  (1) 
the  plaintiffs  are  precluded  from  suing  the  defendants  except 
on  the  basis  of  the  hundis  in  question.  The  principle  enunciat- 
ed by  the  Calcutta  case  just  cited  is  as  follows  : — ■ 

"  When  a  cause  of  action  for  money  is  once  complete 
"  in  itself,  whether  for  goods  sold  or  for  money  lent,  or  for 
"any  other  claim,  and  the  debtor  then  gives  a  bill  or  noto 
"to  the  creditor  for  payment  of  the  money  at  a  future 
"  time,  the  ct  editor,  if  the  bill  or  note  is  n  >t  paid  at  maturity 
"  may  always,  as  a  rule,  sue  for  the  original  consideration, 
"  provided  that  he  has  not  endorsed  or  lost  or  parted  with 
"  the  bill  or  note,  under  such  circumstances  as  to  make  the 
"  debtor   liable  upon  it  to  some   third  person." 

"  But  when  the  original  cause  of  action  is  the  bill  or 
"  the  note  itself,  and  does  not  exist  independently  of  if,  as 
"for  instance,  when,  in  consideration  of  A.  depositing  money 
"with  B.,  B.  contracts  by  a  promissory  note  to  repay  it 
*  with  interest  at  six  months'  date,  here  there  is  no  cause 
"  of  action  for  money  lent,  or  otherwise  than  upon  the  note 
"itself,  because  the  deposit  is  made  upon  the  terms  contained 
"in  the  note,  and  no  other.  In  such  a  case  the  note  is  the 
'"  only  contract  between  the  parties,  and  if  for  want  of  a 
"  pioper  stamp  or  some  other  reason  the  note  is  not  admissible 
"in  evidence,  the  creditor  must  lose  his  money." 

Applying  the  principle  embodied  in  the  above  paragraphs 
to  the  present  case.  I  am  of  opinion  that  the  plaintiffs  here 
have   no    cause    of   action     independently    of    the    hundis   sued 

[l  (1881)  I.L.R  7  Cal  256  [Sheikh  Akbar  v.  Sheikh  Khan), 
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upon,  inasmuch  as  it  is  not  alleged  in  the  plaint  that  a  loan 
had  been  advanced  by  the  plaintiffs  to  Imam  Din  prior  to 
either  the  21th  June  1907  or  the  8th  July  1907  and  that 
subsequently  in  lieu  of  those  loans  the  kundis  in  question 
were  executed  on  the  aforesaid  dates  by  Imam  Din.  The 
distinction  between  the  two  classes  of  cases  referred  to  in 
the  above  extracts  from  the  judgment  of  Garth,  C.  J.,  iu 
I.  L.  B.  7  Cal.  L'56  (1)  was  clearly  pointed  out  in  I.  L.  B.  26 
All.  178  (2)  and  referred  to  in  the  recent  unpublished 
decision  of  this  Court  in  Civil  Appeal  No.  380  of  1916,  and 
it  is  essential  to  bear  that  distinction  in  mind  in  deciding 
cases  like  the  present. 

In  18  /'.  B.  1912  (3),  which  is  relied  upon  by  the 
pleader  for  the  plaintiffs  there  is  no  clear  reference  to  the 
pleadings  of  the  parties,  and  the  decision  of  this  Court 
had  reference  to  the  particular  facts  of  the  case  then  before  it. 
Reliance  has  also  been  placed  by  the  plaintiffs'  pleader  on  48 
P.  B.  1913  (4)  but  that  case  is  clearly  distinguishable 
from  the  present.  There,  as  appears  from  the  last  paragraph 
at  page  191  of  the  report,  the  kundis  in  suit  were  given 
to  the  plaintiffs  by  way  of  collateral  security  for  the  book 
debt ;  and  the  learned  Judges  observed  that  the  fact  that 
the  plaintiffs  had  elected  not  to  make  use  of  this  collateral 
security  did  not  deprive  them  of  the  right  to  recover  the 
book  debt  from  the  defendants.  That  decision,  therefore,  has 
no  bearing  on  the  case  before  me,  and  the  District  Judge 
was  in  error  in  relying  upon  it  in  support  of  his  view. 
The  unpublished  decision  of  this  Court  referred  to  above, 
though  not  exactly  on  all  fours  with  this  case,  is  very  much 
in  point  so  far  as  the  principle  applicable  to  cases  of  this 
description  is  concerned. 

For  the  foregoing  reasons,  I  accept  this  appeal  and  setting 
aside  the  order  of  remand  raatle  by  the  District  Judge  restore 
the  decree  of  the  Subordinate  Judge.  In  the  circumstances 
of  the  case,  I  direct  that  the  parties  pay  their  own  costs 
throughout. 

Appeal  accepted. 


(1)  (1881)   t.  L.  Ii.   "t  Cal.  156  {Sheikh  Ahbar  v.  Sheikh  Khan). 
(2i  (1903)/.  /,   U.  26  AH.  178  (Parsotam Narain  ▼. TaUy  Singh). 

(3)  18  P.  R.  1912  {Peoples  Bunk  <>/  India  v.  Abdul  Karim). 

(4)  48  /'.  R   1913  [Sttraj  Kumar  v.  lialdeo  Das). 
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No.[64. 

Before  Hon.  Mr.  Justice  Shah  Din,  Chief  Judge,  and 
Hon.  Mr.  Justice  LeRossignol. 

RAM  SINGH  AND  OTHERS— (Plaintiffs)— 

PETITIONERS, 

Versus 

BAKHSHI-(Defendant)  —RESPONDENT. 

Civil  Reference  No.  3  of  1916. 

Jurisdiction— Civil  or  Revenue  Court— suit  for  declaration  that  certain 
entries  in  the  record  of  rights  and  annual  record  are  wrong— Punjab 
Tenancy  Act,, XV I  of  1387,  sections  43  an  I  77  (3)—  Punjab  Land  Revenue 
Act,  XVII  of  1887,  section  153  (2j  (VI). 

The  plaintiffs  alleged  that  the  entries  in  the  revenue  paper3  relating 
to  the  ownership  of  certain  khasra  numbers  were  incorrect  inasmuch  as 
they  were  shown  as  the  property  of  the  defendants  whereas  in  reality  they 
formed  part  of  the  shamilat  deh,  and  the  relief  prayed  for  was  that  the 
proceedings  relating  to  the  mutation  of  the  land  in  question  in  the 
Settlement  Record  of  1910  be  held  null  and  void  and  the  entries  in  the 
record  of  rights  and  the  annual  record  be  corrected. 

Held,  that  as  the  suit  as  laid  was  not  covered  by  sub-section  3  of 
section  77  of  the  Tenancy  Act  and  since  section  158  of  the  Land  Revenue 
Act,  which  debars  the  Civil  Courts  from  exercising  jurisdiction  over 
matters  specified  therein,  does  not  confer  jurisdiction  on  a  Revenue  Court, 
as  distinguished  from  a  Revenue  Officer,  to  try  a  suit  relating  to  any  of 
those  matters,  the  present  suit  as  laid  could  not  be  taken  cognizance  of  by 
a  Revenue  Court  -,  and  further  that  a  Revenue  Court  would  not  have  juris- 
diction even  if  the  suit  be  considered  one  for  correction  of  an  entry  in  a 
record  of  rights,  annual  record  or  register  of  mutations  within  the  meaning 
of  section  158  (2)  (VI)  of  the  Land  Revenue  Act. 

Held  also,  that  on  a  liberal  interpretation  of  the  plaint  in  the 
present  suit  it  was  reasonable  to  hold  that  the  real  object  of  the  plaintiffs 
was  to  obtain  a  declaration  to  the  effect  that  the  entries  relating  to  the 
land  in  question  in  the  record  of  rights  and  annual  record  were  in- 
correct and  that  the  land  was  part  of  the  shamilat  and  did  not  belong 
exclusively  to  the  defendants  ;  and  such  a  suit  was  covered  by  section  45 
[and  not  by  section  153  (2;  (VI)]  of  the  Land  Revenue  Act  and  was  cog- 
nisable by  a  Civil  Court  and  not  by  a  Revenue  Court. 

25  P.  R.  1889  (1),  referred  to. 

Case  referred  by  the  Financial  Commissioner,  Punjab,    with   his 
letter  No.  346,  dated  the  lUh  January  1916. 

Daulat  Ram,  for  Petitioners. 
Raman  Nand,  for  Respondent. 
The  order  of  the  Court  was  delivered  by — 

Shah  Din,   C.    J. — This  is   a  reference  by   the  Financial    7/fc  March  1917. 
Commissioner  under  section   100  of   the   Punjab    Tenancy  Act. 

(1)  25  P,  R,  1889  {Raja  tfur  Khan  v.  Mummmt  Darab  Khatttn). 
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After  hearing  arguments  and  referring  to  the  plaint,  we 
agree  with  the  learned  !  im  acial  Commissioner  (Sir  Michael 
Fen  ton)  that  the    suit  br  the  plaintiffs  oat    of   which 

this  refi  renoe  lias  arisen  is  not  cogi  izable  by  a  Revenue  Court. 
The  plaintiffs  allege  that  the  entries  in  the  revenue  papers 
relating'  to  the  ownership  ol  certain  khasra  numbers  of  village 
Chatia  Aulia  arc  incorrect,  in  so  far  as  the  land  comprised 
in  those  khasra  numbers  is  shown  as  the  property  of  the 
defendants,  whereas  it  really  forma  part  of  the  shamilat  deli 
and  the  relief  prayed  for  by  them  is  that  the  proceedings 
relating  to  the  mutation  of  the  land  in  question  in  the 
Settlement  Record  of  1910  be  held  null  and  void  and  the 
entries  in  the  record  of  rights  and  the  annual  record  be 
corrected.  The  suit  has  been  tried  by  Revenue  Courts  and  has 
been  dismissed  by  them  on  tie  merits. 

Now  it  is  clear  that  the  suit  as  laid  is  not  covered  by  any 
of  the  clauses  of  sub  section  3  of  section  77  of  the  Punj  ab 
Tenancy  AH  ;  and  .--ince.  section  158  (1)  of  the  Land  Revenue 
Act,  which  debars  the  Civil  Courts  from  exercisiug  jurisdiction 
over  matters  specified  therein,  does  not  confer  jurisdiction  on 
a  Reveni  a  Court,  as  distinguished  from  a  lievenue  Officer,  to 
try  a  suil  I  )  any  of  those  matters,  the  present    suit    as 

laid  could  not  be  taken  cognizance  of  by  a  Revenue  Court  As 
pointed  out  by  the  learned  Financial  Commissioner  the  Laud 
Revenue  Act  does  not  contemplate  the  creation  or  constitution 
of  any  Revenue  Cowts,  having  jurisdiction  to  hear  and  deter- 
mine any  suits  other  than  those  specified  in  the  various 
clauses  of  section  77  M)  of  the  Punjab  Tenancy  Act;  and  it 
does  not  follow  that,  because  the  jurisdiction  of  a  Civil  Court 
is  barred  by  section  158  (2)  of  the  Land  Revenue  Act  in 
respect  of  the  matters  detailed  therein,  therefore  a  Revenue 
Court  has  power,  as  a  Com  t,  to  entertain  a  suit  with  respect 
to  any  one  of  those  matters. 

Even,  therefore,  if    the  present  suit    be  considered    as    one 
for   the  correction  of  an  entry    in    a   record    of  right*,    annual 

r  the    register  of  mutations    it  is  (dearly    not  c 
gable    by   a    lievenue   Court,  for   the    simp  i    that    no 

lictton  has  been  conferred  upon  a  Revenue    Court 
or  the    L  in  1  It  ■  of     I8S7 

to  c   •  ei  tain  pti  in.     As    ;>  tinted    out   in 

No.  25  /'  /.'.  1889  ('),"  under  the  Land  Revenue  Act  of  1871, 
":i     n;  i!i  the  sole    object    of  having  it 

:it     entry  Bet   and    that    a 

"  dii  to  have  been    made    (section    20).      But 

"the  new  Act   (i  I    1887)   has    introduced    i 

1 — — — —  ...         ■    ;  — -.  ...  — ■--  ■  ■■-■■■ 

(    -  Cii  (»). 
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"  change  in  this  respect,  and  while  leaving  it  still  open  to  a 
11  person  aggrieved  by  an  entry  in  a  record  or  rights  to  sue 
"  for  a  declaration  of  his  rights  under  the  Specific  Relief 
"  Act,  1877,  it  has  wisely  enough  reserved  the  mere  correction 
"  of  the  entry  alleged  to   be  wrong  to  the  Revenue  Officers." 

The  plaint  in  the  present  suit  is  not  very  happily  word- 
ed and  should  not  be  constructed  literally  ;  upon  a  liberal 
interpretation  of  it,  it  is  reasonable  to  hold  that  the  real 
object  of  the  plaintiffs  wa=)  to  obtain  a  declaration  that  the 
entries  relating  to  the  land  in  question  in  the  record  of 
rights  and,  the  anr  ual  record  were  incorrect  and  that  the 
land  was  part  of  tin  village  shimilal  a  id  did  not  belong 
exclusively  to  the  defendants.  A  suit  of  this  nature  is,  as 
held  in  No.  25  P.  B  1889  (I),  cognizable  by  a  Civil  Court,  for 
the  relief  claimed  by  the  plaintiffs  is  not  the  actual  correc- 
tion of  the  entries  complained  of,  as  contemplated  by  clause 
(vi)  of  sub  section  (2)  of  section  158  of  the  Land  Revenue 
Act,  but  only  to  obtain  a  declaration  under  section  45  of  the 
said  Act  in  respect  of  certain  rights  of  which  the  plaintiffs 
claim  to  be  in  possession  and  in  respect  of  which  Ihey  allege 
that  a  wrong  entry  has  been  made  in  the  record  of  rights  and 
in  the  annual  record. 

For  the  foregoing  reasons,  we  hold  that  the  suit  of  the 
plaintiffs  was  not  cognizable  by  a  Revenue  Court,  and  as 
the  plaintiffs  seem  to  have  been  prejudiced,  as  pointed  out  by 
the  learned  Financial  Commissioner,  by  the  mistake  as  to  juris- 
diction, we  direct  that  the  plaint  be  returned  to  them  for  pre- 
sentation in  a  Civil  Court  having  jurisdiction  to  entertain  the  suit. 

Reference  accepted. 


No.  65 

Before  Hon.  Mr.  Justice  Scott -Smith  and    Hon.  Mr.  Justice 
Broadway* 
GHULA.M  MUHAMMAD  KHAN- (Defendant;— 
APPELLANT, 
Versus 
NUR  KHAN  AND  ANOTHER -(Plaintiffs)  - 
AND 
YAR  MUHAMMAD  AND  OTHERS— (Defendants)— 
RESPONDENTS. 
Civil  Appeal  No.  58  of  1914. 
Civil  Procedure  Code,  Act  V  of    1908,  order  2,  rule  2 -withdrawal   of 
previous  suit  fur  a  claim  w'dch  it  is  alleged  should  have  been  joined  to   the 

(I)  25  P.  R,  1SSJ  ^Raja  Nur  Khan  v.  Mussammat  Darab  Khatun), 
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claim  in  the  subsequent  suit  remotes  the  bar,  if  any,  under  this  rule  -  custom — 
succession— Awans  of  Mauzas  Chakrala,  Thamewali,  dc,  district  Mianicali-- 
special  family  custom  of  sardari  to  eldest  son  in  respect  of  one  tillage  and  of 
collateral  succession  per  capita  in  respect  of  the  other  villages—  Yakmadri — 
Riwaj-i-am. 

Held,  that  where  plaintiffs  first  sued  for  their  share  in  the  moveable 
property  and  subsequently  sued  separately  for  their  share  in  the  immoveable 
property  h'ft  by  their  deceased  relative  and  the  Court  allowed  them  to  with- 
draw the  former  suit  with  leave  to  bring  a  fresh  suit,  the  effect  of  the  Court's 
order  is  to  leave  matters  in  the  position  in  which  they  would  have  stood  if  no 
such  previous  suit  bad  been  instituted  and  the  bar  under  order  2,  rule  2  of 
the  Code  of  Civil  Procedure,  if  it  existed  at  all,  was  thus  removed. 

I.  L.  R.  17  All.  53  U)  and  9  Indian  Cases  956  (2),  referred  to. 

Held  also,  that  in  the  family  of  Awans  concerned  in  this  suit  a  special 
custom  of  sardari  exists  by  which  the  eldest  son  succeeds  exclusively  to  the 
property  in  one  of  the  family  villages,  i.  e.,  mauza  Thamewali,  and  in  regard 
to  the  other  villages  all  the  collaterals  succeed  per  capita  whether  they  are  of 
the  whole  blood  or  half  blood. 

Held  further,  that  where  succession  from  father  to  son  is  governed  by  the 
pagwand  rule,  the  Court  may  presume  that  in  the  case  of  collateral  succession 
the  whole  blood  and  half  blood  succeed  together  and  that  the  onus  of  proving 
a  custom  of  yakmadri  among  Awrans  of  the  locality  was  upon  the  person 
relying  on  it  and  he  had  failed  to  discharge  this  onus. 

Rattigan's  Customary  Law,  article  26,  referred  to. 

First  appeal  from  the  decree  of  Lala  Bhayat  Ram,  District  Judge, 
Mianwali,  dated  tJie  2,7th  October  1913. 

Beechey,  for  Appellant 

Respondent,  in  person. 

The  judgment  of  the  Court  was  delivered  bj  — 

12th  March  1917.  Broadway,  J. — The  annexed  pedigree-table*  will  assist    in 

the  elucidation  of  this  case-  Azmat  was  a  resident  and  a  pro- 
prietor in  the  village  of  Chakrala,  and  his  sons  founded  the 
village  of  Thamewali.  Amanat  as  the  elder  son  was  vested 
with,  or  assumed  the  pag  and  was  regarded  as  Sardar  or 
the  head  of  the  family  in  so  far  as  Thamewali  (at  least)  was 
concerned.  He  was  succeeded  in  the  Sardarship  by  his  brother 
Kamal  owing  to  the  fact  that  he  died  without  iasua.  Kamal 
had  five  sons  and  his  eldest  son  Suleman  succeeded  him  as 
Sardar.  Suleman  died,  or  renounced  this  wmdd,  (see  page  16">, 
paper-book  A,  appeal  No.  58/85  of  1914)  without  leaving  any 
male  issue  surviving,  and  was  succeeded  by  Allah  Yar.  This 
Allah  Yar  had  three  wives  and  sons  by  all  of  them.  He  was 
in  due  course  succeeded  in  the  Sardari  by  Barkhurdar,  his  eldest 
son.     Barkhurdar  was    murdered    in    Lahore,  and   of   his   sons 

(1)  (1894)  1.  L.R.17  All.  53  (Bihari  Lai  v.  Srimati  Baran) 

(2)  (1911)  9  IndianCdses  95'j  (Buta  v,  Qiskcn  Sinyh), 
*  See  page  245  infra, 
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Yaran  alone  survived  him.  He  was  a  mere  child  at  the  time  of 
his  father's  death  and  his  uncle  Budlia  Khan  was  vested  with, 
or  usurped,  the  pig.  In  any  oveut  he  was  acknowledged  as 
the  Sardar  and,  as  such,  the  holder  of  the  lands  at  Thamowali, 
by  the  rest  of  this  family  in  Sambat  1908  as  is  evidenced  by  a 
deed  of  relinquishment  dated  the  28th  Maghar  1008  (11th 
December  1851 ) —pages  95-96,  paper  book  A.  It  appears  that 
his  half  brother  Zulfikar  was  associated  with  him  in  the 
management  of  the  family  estates,  for  in  1864  both  the  brothers 
were  lambardars  in  Thame wali.  Zulfikar  was  not  satisfied  with 
his  position,  and  made  repeated  claims  in  the  Revenue  Courts  to 
half  the  property  left  by  Allah  Yar  but,  though  directed  to  do 
so,  brought  no  regular  suit  to  establish  the  claim  he  advanced. 
In  1864,  however,  he  induced  his  nephew  Yaran,  then  abont  20 
years  of  age,  to  institute  a  suit  against  both  Budha  Khan  and 
himself  in  which  Yaran  claimed  one-fifth  share  in  the  Thame- 
wali  lands. 

In  this  suit  Badha  Khan  pleaded  that  since  the  foundation 
of  the  village  Thamewali  it  had  been  the  custom  in  the  family 
that  the  most  capable  of  its  members  was  appointed  the  Sardar 
and  invested  with  the  pag  and  that  the  Sardar  so  appointed 
became  the  owner  of  all  the  lands,  his  other  brothers  being 
only  entitled  to  suitable  maintenance.  He  set  up  his  due 
appointment  as  Sardar  as  evidenced  by  the  deed  already  referred 
to.  Zulfikar  too  denied  Yaran's  claim  to  one-fifth,  but  he  also 
denied  the  existence  of  the  custom  set  up  and  pleaded  that  his 
father  Allah  Yar  had,  in  his  lifetime,  divided  the  lands  in  suit 
into  two  portions  giving  him  one-half  as  the  son  of  one  wife  and 
the  other  half  to  his  sous  by  his  second  wife. 

The  case  was  enquired  into  thoroughly  by  Mr.  L.  Cowan, 
Assistant  Commissioner,  who  on  the  12th  April  1864  held  that 
the  custom  alleged  in  regard  to  the  Thamewali  lands  had  been 
proved,  and  that,  according  to  it  the  pag  should  have  gone  to 
Yaran.  He,  however,  maintained  Budha  Khan  in  the  Sardar* 
ship  for  the  duration  of  his  life,  and  directed  that  Yaran  should 
succeed  to  the  pag  on  Budhe  Khan's  death.  On  the  13th 
May  1864  he  passed  a  further  order  defining  Budhe  Khan's 
powers  of  alienation  in  regard  to  the  Thamewali  lands.  On  the 
7th  January  1865,  owing  to  Budhe  Khan's  conduct,  Mr.  Cowan  set 
aside  his  order  maintaining  Budhe  Khan  in  the  Sardarship,  and 
appointed  Yaran  as  the  pagioala.  Budhe  Khan  appealed  and 
Major  Pollock,  on  the  20th  March  1865,  (page  105,  paper  book 
A)  remanded  the  case  to  the  Deputy  Commissioner  for  further 
enquiry.     Oti  the  14th  April    1835    the    Deputy    Commissioner, 
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Mr.  II-  B.  Armston  confirmed  the  orders  of  Mr.  Cowan,  dated 
the  12th  April  1864  ami  13th  May  1S04.  Apoareutly  the  Com- 
missioner, on  appeal  set  a3ide  the  order  of  Mr.  Cowan  dated 
the  13th  May  1864,  bat  maintained  that  of  the  12th  April 
1864.  This  litigation  came  to  an  end  with  au  order  passed  by 
Colonel  Lake,  Financial  Commissioner,  dated  1st  January  1866 
by  which  Zulfikar  was  given  one-fifth  share  of  the  Thamewali 
lands.  The  alleged  custom  was  not  further  adjudicated  upon, 
and  Zulfikar  was  given  this  land  under  special  circumstances,  he 
having  been  in  actual  possession  of  the  same  and  having 
assisted  Budhe  Khan  in  the  management  of  the  property 

On  the  10th  August  1868  Muhammad  Khan,  son  of  Allah 
Yar,  sought  to  obtain  partition  of  the  Thamewali  lands  (see 
pages  110 — 111,  paper  book  A)  claiming  one-fifth  share  for 
himself,  and  a  similar  share  for  his  nephew  Faiz  Bakhsh. 
This  application  was  rejected  on  the  5th  October  18(58  (page 
1 12,  paper  book  A)  and  he  was  referred  to  a  regular  suit. 

Budhe  Khan  died  soon  alter  1868  and  Yaran,  who  should 
have  succeeded  to  the  Sardarahip  and  to  the  lands  thereto 
pertaining,  apparently  allowed  mutation  to  take  place  in  the 
name  of  Mussammat  Bakht  Bhari,  widow  of  Budhe  Khan,  who 
had  left  no  male  issue  but  whose  daughter  Yaran  had  married. 
Their  actual  possession  appears  to  have  been  joint,  and  Yaran 
seems  to  have  managed  the  property,  for  Faiz  Bakhsh,  son  of 
Dad  Khan,  sued  both  Varan  and  Mussammat  Bakht  Bhari  in 
1874  claiming  a  share  of  the  land  left  by  Budhe  Khan.  This 
claim  was  rejected  and  the  custom  re  the  Sardari  maintained 
as  established  and  as  admitted  by  the  order  of  Colonel  W.  G. 
Davies,  dated  10th  October  1874,  see  pages  112 — 113,  paper 
book  A. 

Zulfikar  also  sued  Muasammat  Bakht  Bhari  for  the  lands 
in  Thamewali  and  Chakrali.  This  suit  was  heard  by  Mr. 
Thoiburu  and  on  the  31st  May  1874  it  was  held  that  the 
custom  alleged  re  the  Sardari  hid  been  clearly  established  (page 
115,  paper  book  A),  and  the  suit  w.ts  decided  on  a  compromise 
to  the  effect  that  ( 1)  Zulfikar  should  receive  one  fifth  of  the 
lands  held  by  Bakht  Bhari  in  Chakrala  ;  (2)  Yuan  should  be 
made  the  pagwala  and  sacoessoi  in  the  Sardari  to  Budhe  Khan  ; 
and  (3)  Mussammat  Bakht  Bhari  should  keep  her  life  interest 
in  the  lauds.  The  Financial  Commissioner  (Mr.  II.  E. 
Egerton)  on  appeal  to  him  on  the  30th  April  '875  remanded 
the  case  for  further  decision!  on  tho  ground  that  tho  com- 
promise  was  Dot  binding,  and  the  case  was  again  dealt  with 
by  Mr.  Thorburn  who  decided  it  on  the    -4th    November    1875, 


Jolt,  1917.  ]  civil  judgments-No.  65. 


241 


and  gave  ZulBkar  a  decree  for  one-fifth  share  of  the  lands  in 
Chakrala,  dismissing  his  claim  in  the  Thamewali  lands.  On 
appeal  the  Settlement  Commissioner  (Mr.  J.  B.  Lyall)  dismissed 
the  claim  for  the  Chakrala  lands  as  well  on  the  gronnd  that  it 
was  time-barred. 

Apparently  in  spite  of  the  fact  that  Yaran  and  Mussamraat 
Bakht  Bhari  were  not  on  the  best  of  terms  the  land  continued 
to  be  entered  in  the  name  of  the  lather  till  her  death,  which  took 
place  on  the  26th  September  1°09.  Yaran  had  predeceased  her 
and  the  I  and"  was  then  taken  p  >ssession  of  and  entered  in  the 
name  of  Ghulam  Muhammad,  Yaran's  eldest  son,  who,  it 
appears,  had  been  recognized  as  the  pagwala. 

On  th:>  1st  October  1912  Nur  Khan,  son  of  Muhammad  Khan, 
instituted  a  suit  against  Ghulam  Muhammad  and  four  others 
for  Rs.  1,8)0  being  a  one -fourth  share  of  the  moveable  estate 
left  by  Bakht  Bhari  and  alleged  to  have  been  taken  possession 
of  by  Ghulam  Muhammad. 

On  the  same  date  a  similar  suit  for  a  similar  sum  was 
brought  against  Ghulam  Muhammad  alone  by  Fatteh  Khan 
and  Mehr  Khan,  sons  of  Zilfikar  and  Sarfaraz,  Zul6kar's 
grandson. 

On  the  7th  October  1912  Nur  Khan  and  his  brother  Mehr 
Khan  instituted  their  present  sait  claiming  a  one-fourth  share 
in  the  lands  situated  in  Thamewali  and  Chakrala,  making 
Ghulam  Mohammad  and  some  forty-four  other  members  of  the 
family  defendants. 

On  the  15th  October  1912  Fatteh  Khan,    Mehr   Khan    and 
Sarfaraz  also    instituted    their    present    suit  against  the  same 
defendants   similarly   claiming   one-fourth    share   in   the   same 
lands.     The  principal  defendant  in   all   the   suits   was    Ghulam 
Muhammad  who  being  a  nvnor  was  represented   by    the   Malik 
of  Kala  Bagfh,  and    on  his  behalf    the    custom   re    the   sardari 
was  pleaded  and  it  was  also  pleaded  that  the  present  suits  were 
barred  under  rale  2,  order  2,   Civil    Procedure  Code,    inasmuch 
as  they  should  have  been  brought  with   the    suits    for   moveable 
property.    In  any  event  it  was  said  that  the   custom  of  yakmadri 
prevailed  in   the   family   and    that   the    plaintiffs    in  both  the 
cases  had  no  claim  to  any  of  the    lands   held    by    Budhe    Khan 
inasmuchas  tbey  were  the  descendants  of  Allah  Yar  by  different 
wives. 

The  learned  District  Judge  on  the  18th  June  1915  allowed 
the  two  sets  of  plaintiffs  to  withdraw  their  suits  for  their  ghares 
in  the  moveable  property,  and  under  order  23,  rule  1,  Civil  Pro- 
cedure  Ooie,  give  them  leave  to  bring  fresh  suits,  and    held 
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that  the  present  suits  for  the  immoveable  property  were  not 
barred  by  order  2,  rule  2,  Civil  Procedure  Code.  He  then  held 
that  the  custom  re  the  Sardari  had  been  established,  but  that 
it  related  only  to  the  Thamewali  lands  while  the  Chakrala  lands 
were  "  ancestral,"  and  as  such  divisible  under  the  ordinary  rule 
of  succession  inasmuch  as  the  custom  of  yakmadri  had  not  been 
proved  He  accordingly  dismissed  both  the  suits  qua  the 
Thamewali  lands  but  decreed  them  qua  the  Chakrala  lands. 

Against  this  decision  both  sides  have  preferred  appeals  to 
this  Conrt.  Ghulam  Muhammad's  appeals  are  Nos.  58  and  59  of 
1914  and  we  have  heard  Mr.  Beechey  on  his  behalf.  Sarfaraz 
Khan's  appeal  is  No.  194  of  1914  and  he  has  been  represented 
by  Mr.  L.  M.  Datta,  while  NurKhan,  whose  appeal  is  No.  85 
of  1914,  has  appeared  before  us  in  person,  Mr.  Datta  quite 
frank]}-  admitted  that  he  Lad  been  wholly  unable  to  under- 
stand the  case  and  was  of  no  assistance  to  us  in  any  way.  We 
are  indebted  to  Mr.  Beechey  for  a  statement  of  the  case  and  of 
the  histoiy  of  the  family  and  the  litigation  culminating  in  these 
suits. 

The  points  for  determination  are  (1)  whether  oi'der  2,  rule 
2,  Civil  Procedure  Code,  bars  the  present  suits  ;  (2)  whether  the 
custom  of  sardari  has  been  proved  ;  (3)  whether  the  succession 
to  Budhe  Khan  is  governed  by  the  rule  of  yahnadri  and  (4) 
whether  the  Chakrala  lands  are  attached  to  the  sardari  or  are 
ancestral.  The  decision  of  these  points  will  dispose  of  all  the 
appeals  which  will  be  dealt  with  in  the  one  judgment. 

"With  regard  to  point  (1)  in  our  opinion  order  2,  rule  2, 
does  not  operate  as  a  bar  to  the  present  suit.  No  doubt  the  two 
suits  in  question  might  have  been  joint  ;  possibly  they  ought 
to  have  been  so  joined,  but  it  is  not  necessary  for  us  to  decide 
this  question  inasmuch  as  it  seems  to  us  that  the  bar,  if  any, 
was  removed  by  the  orders  passed  by  the  learned  District 
Judge  under  order  23,  rule  1,  Civil  Procedure  Code,  the  suits 
for  the  moveables  having  been  allowed  to  be  withdrawn  with 
pei mission  to  bring  fresh  suits  they  must  be  regarded  as  non- 
existent. The  effect  of  the  permission  given  under  this  rule 
and  order  is  to  leave  matters  in  the  position  in  which  they 
would  have  stood  if  no  such  suits,  had  been  instituted.  In  this 
view  we  are  supported  by  17  All.  53  (1),  which  case  was 
followed  byChevis,  J.,  in  9  Indian  Gases  956  (2).  We  accord- 
ingly hold  that  the  present  suits  are  not  barred  by  order  2, 
rule  2,  Civil  Procedure  Code. 

(1)  (1894)  /.  L.  R.  17  Alt.  53  IBehiri  Lai  v.  Srimati  Baran) . 

(2)  (1911;  9  Indian  Cases  956  {Buta  v.  Bishen  Singh)  , 
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Coming  next  to  the  second  point,  the  history  of  the  family  aud 
the  litigation  between  some  of  its  members,  referred  to  already 
leaves  no  room  for  doubt  that  the  custom  re  sardari  exists 
and  is  valid.  It  was  urged  that  the  custom  was  departed  from 
and  practically  abrogated  when  Mussammat  Bakht  Bhari 
obtained  possession  of  the  lands  left  by  her  husband  Budhe 
Khan,  in  spite  of  the  presence  of  Yaran.  As  stated  above, 
however,  her  possession  was  with  Yaran's  consent,  which  was 
no  doubt  given  because  of  the  relationship  between  them,  and 
there  is  every  reason  for  believing  that  Yaran  was  the  de  facto 
manager  of  the  lands  in  question.  Doubtless  the  necessity  for 
such  a  custom  ceased  to  exist  with  the  advent  of  1'ritish  rule, 
but  it  has  nevertheless  been  clearly  recognized  and  in  agree- 
ment with  the  learned  District  Julge  we  hold  that  it  has  been 
proved  and  that  Ghulam  Muhammad  is  the  present  pagwala. 

As  to  point  (3)   the    onus  of   proving   the  custom    alleged 
was  on  Ghulam  Muhammad.     Admittedly  among  Awans  of  this 
locality  (the  parties  to  this  case  are  Awans)  the  rule  of  succes- 
sion from  father  to  son  is  governed   by  the  pagwand  rule,  and 
therefore  as  laid  down   in    Article    26   of   Rattigan's  Digest  of 
Customary  Law,  in  the  case   of  collateral  succession  the  Court 
may   presume   that   the   whole  blood    and    half   blood   succeed 
together.     Mr.  Beechey,    however,    urged  that  a   custom    had 
been  established  by  which,  as  between  the  sons  themselves,  on  the 
death    of   one    without  issue  his    uterine    brother    or  brothers 
succeeded  to  his   estate  to  the  exclusion  of  his  half  brothers,    a 
reference   to   the   customary  law    of     the    Mianwali     District 
shews    that,    among   the  Awans,   the  rule  of  succession  as  be- 
tween   brothers  varies,  and  instances    of    both    forms   of   suc- 
cession    are     forthcoming.      Five     instances     of      succession 
per  capita  are  given,  two  of  which  come    from    Thamewali,  four 
instancas  where  succession  was  per  stirpes  or  according  to  the 
rule  of  yakmadri  are  also  entered,    but   none  of   them  are  from 
this  village.    Mr.    Beechey   referred  us  to   the  evidence  on  the 
record  relating  to  this  custom  and  pointed  out  that,  at  page   88 
there  was  an  instance  of  the  yakmadri  rule  having  been  followed 
in  this  family,  Muhammad  Kban,  son  of  Allah  Yar,  alone  having 
succeeded  to  the  lands  left  by  his  three  uterine  brothers   to    the 
exclusion  of  Allah  Yar's  other  sons.     This   one   instance   alone 
does  not  seem  to  us  to  be   sufficient  to  establish  the   departure 
from  the  general  rule  which  appears  to  be,  that  all  the  brothers, 
whether  of  full  or  half  blood,  inherit  equally.     It  is   also  some- 
what stultified  by  the  fact  that  instance  (.2)  at  page  43  appears 
also  to  be  an  instance  in   this    family    where   all    the   brothers 
succeeded  equally.     Not  a   single    instance    has    been    brought 
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to  our  notice  relating  to  Chakrala  itself  and  it  is  significant 
that  no  attempt  has  been  made  to  shew  under  which  rule  of 
succession  the  ancestral  Ian  Is  in  this  village  have  devolved. 

So  far  as  this  family  is  concerned,  the  succession  to  the 
Thamewali  lands  is  governed  by  a  special  custom,  so  tliat 
instances  from  that  village  can  afford  no  real  assistance.  We 
have  carefully  considered  all  the  material  on  the  record  and 
have  arrived  at  the  conclusion  that  Ghulam  Muhammad  has 
not  discharged  the  onus  which  was  on  him  and  that  the  said 
custom  of  yakmadri  has  not  been  proved  in  this  case. 

Finally  as  to  point  No.  4,  Mr.  Beechey  contended  that  the 
question  as  to  whether  the  Chakrala  lands  were  attached  to  the 
Sardari  or  not  was  never  really  raised,  that  plaintiffs  neither  in 
their  plaint  nor  in  their  written  replication  alleged  that  the 
Chakrala  lands  went  with  the  Sardari,  and  he  urged  that  the 
finding  of  the  learned  District  Judge  on  this  point  was  not 
correct.  The  plaintiffs,  however,  claimed  a  share  in  all  the 
lands  hel  1  by  Budhe  Khan.  Ghulam  Muhammad  raised  the 
question  relating  to  the  Sardari,  and  it  seems  to  us  that  it  was 
for  him  to  shew  that  not  only  the  Thamewali,  but  the  Chakrala 
lands,  also  formed  a  part  of  the  estate  which  appertained  to  the 
Sardarship.  The  history  of  this  village  Thamewali  shews  that 
its  founders  came  from  Chakrala  where  they  already  had  lands. 
Those  lands  were  clearly  ancestral,  and  as  such  were  not  subject 
to  the  special  rule  of  succession  which  was  prevalent  in 
Thamewali.  The  whole  of  the  former  litigation  shews  that  the 
struggle  centred  round  the  Thamewali  lands  alone  Allah 
Yar  clearly  inherited  some  lands  in  Chakrala  from  his  father, 
Kamal,  and  regarding  these  lands  there  appears  to  have  been 
no  dispute  so  long  as  Budhe  Khan  was  alive  It  seems  to  us 
that  the  pagwala  for  the  time  being  never  advanced  any  claim, 
as  pagwala,  to  the  Chakrala  lands,  and  that  Zulfikar's  efforts 
were  invariably  directed  towards  securing  the  same  rights  in  the 
Thamewali  lands  as  he  possessed  in  the  lands  at  Chakrala.  It 
is  also  clear  that  the  Sardari  only  came  into  existence  with  the 
foundation  of  village  Thamewali,  and  in  these  circumstances 
we  have  no  hesitation  in  holding  that  the  view  taken  by  the 
learned  District  Judge  is  correct  and  that  the  pagwala  only 
holds  the  Thame  wall  lands  a<  the  Sardar  and  that  his  righto  in 
the  lands  at  Chakrala  are  gorerned  bj  the  ordinary  rules. 
The  plaintiff-  pre  therefore  oleatly  entitled  to  share  in  the 
Chakr.ila  haul-  ind  WO  accordingly  diflmi»s  all  the  appeals,  but  in 
the  special  etrennu  bat  exit  *e  direct    that  the  partiea 

bear  their  own  costs  in  this  Court. 

Appeals  dismissed, 
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Before  Bon.  Mr.  Justice  Scott- Smith   and  Hon. 
Mr.  Justice  Broadway. 

BHAGWAN  SINGH— (Plaintiff)— APPELLANT, 

Versus 

MUNSHI  RAM  AND  ANOTHER- (Defendants)— 

RESPONDENTS. 

Civil  Appeal  No.  1195  of  19U. 

Indian  Contract  Act,  IX  of  1872,  section  25  (3)— balance  struck  after 
date  of  limit' ition— promise  to  pay  interest  along  with  the  balance — new 
agreement  to  pay  debt  barred  by  limitation— high  interest— delay  in  suing— 
whether  ground  for  reducing  it. 

Held,  that  a  balance  struck  more  than  3  years  after  date  of  last 
item  in  the  account  is  of  no  avail  unless  it  amounts  to  a  promise  to  pay 
a  debt  barred  by  limitation  within  the  meaning  of  sub-section  (3)  of  section 
25  of  the  Contract  Act. 

Held  also,  that  where  the  balance,  as  in  this  case,  is  duly  signed  by 
the  debtor  with  an  additional  statement  that  interest  at  a  specified  rate  i  s 
realisable  along  with  (gail)  the  saidbalance.it  is  a  new  agreement  within 
the  meaning  of  the  sub-section  and  constitutes  a  fresh  cause  of  action. 

72  P.  R.  1879  (I),  35  P.  R.  1903  [F.  B.)  (2),  8  P.  L.  R.    1911  (3),  and 
42  P.  R.  1915  (4),  referred  to. 

102  P.  R.  1908  (5)  and  119  P.  R.  1908  (6j,  distinguished. 
Held  further,  that  mere  delay  in  instituting  a  suit  and   the  fact   that 
the  interest  was  high,  viz.,  Rs.  18-12-0  per    cent,  per  mensem,  wero  not 
sufficient  reasons  for  disallowing  all  or  part  of  the  interest  due  under  the 
new  agreement. 
Second   appeal  from    the    decree    of    Rai  Sahib    Lata  Bishambar 

Dayal,  Aiditimal  Divisional  Judge,  Hissar,at  Rarnal,   dated 

the  2nd  March  1914. 

Dharra  Chand,  for  Appellant. 

Gokul  Chand,  for  Respondents. 

The  judgment  of  the  Court  was  delivered  by — 

Broadway,  J.— On  thd  23rd  January  19 13  Bhagwan 
Siugh  instituted  a  suit  against  Muushi  Ram  aud  Phullu,  the 
minor  sons  of  one  Mohlu,  for  Rs.  2,500,  alleging  that  this  sum 
was  due  to  him  by  the  said  Mohlu  on  a  bahi  account. 

The  averments  in  the  plaint  were  that  Mohlu  had  had 
dealings  with  Bhagwan  Singh  aud  had,  on  the  20th  February 
1907,  struck  a  balance  showing  that  a  sum  of  Rs.  1,200 
was    due  on  the    account  and   had    undertaken    to   repay    that 


loth  March  1917, 


(1)  72  P.  R  1879  [Ladhu  Shah  v.  Fazl  Dad). 

(2)  35  P.  R.  L903  (/«'.  H.)   (Duula  v.  Qondu). 

(3)  8  /'.  L.  R.  1911  [Tirkha  v.  Rixak  Ram). 

1  IS  /'.  ft.  L915  iMnkltan  Lai  v.  Ganuhi  Lai), 
;,,  102 P.  />'.  1906  Shankar Da$ ▼.  Jandhan), 
(8)  ll'J  P.  B.  1908  [I'al'i  Mai  v.  Tulla  Ram). 
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amount  together  with  interest  at  Rs.  18-12-0  per  mensem  ;  that 
subsequent  to  this  he  had  taken  a  further  advance  of  Rs.  130 
bearing  interest  at  the  rate  of  Rs.  2-0-6  per  mensem. 

After  crediting  a  sum  of  Rs.  3^0,  as  received  towards 
interest,  Bhagwan  Singh  claimed  Rs.  1,330  as  principal  and 
Rs.  1,170  as  interest  or  an  aggregete  sum  of  Rs.  2,500.  The 
suit  was  contested,  it  beingr  alleged  that  Mohlu  and  neither  had 
any  dealings  with  the  plaintiff  ;  nor  struck  the  balance  relied 
on  ;  nor  agreed  to  pay  any  interest  ;  nor  taken  the  further 
advance  of  Rs.  130. 

The  entry  in  the  bahi  bore  the  mark  and  thumb  impres- 
sion of  Mohlu  and  the  primary  Court  held  that  he  had  struck 
the  balance  as  alleged  and  had  agreed  to  pay  interest. 

The  further  advance  of  Rs.  130  was  found  not  to  have 
been  proved  and  the  plaintiff's  suit  was  decreed  to  the  extent 
of  Rs.  2,'J26,  with  proportionate  costs  against  "  the  defendants 
"as  representatives  of  the  estate  of  the  late  Mohlu,  recoverable 
"  from  estate  of  the  deceased.  "  Both  sides  preferred 
appeals  to  the  Divisional  Judge  who,  on  the  24th  February 
1914,  held— 

(1)  that  Mohlu  had  struck  the  balance  in  question  ; 

(2)  that  the  entry  relating  to  the  said  balance  contained  a 
promise  to  pay  within  the  ambit  of  section  25  (3),  Indian  Con- 
tract Act  ; 

(3)  that  the  suit  was  within  limitation  ; 

(4)  that  interest,  however,  had  not  been  agreed  upon  and 
that  Rs.  1,200  alone  were  claimable  under  the  balance  ; 

(5)  that  the  subsequent  advance  of  Rs.  130  had  been 
proved,  but  that  no  interest  was  payable  inasmuch  as  there 
had  been  inordinate  delay  in  the  institution  of  the  suit  ;  and 
finally  that  the  principal  alone,  amounting  in  all  to  Rs.  1,330 
was  claimable. 

After  deducting  the  credit  of  Rs  300  above  mentioned  he 
gi'anted  a  decree  in  favour  of  the  plaintiff  for  Rs.  1,030  with 
costs  in  proportion. 

Dissatisfied  with  this  lesult  both  sides  have  appealed  to 
this  Court,  and  this  judgment  will  dispose  of  both  the  appeals, 
this  and  Civil  Appeal  1262  of  1914. 

Mr.  Dharm  Chand  for  Bhagwan  Singh  (appellant  in  this 
appeal)  claims  that  interest  has  been  wrongly  disallowed,  while 
Mr.  Gokal  Chand  for  the  defendants  (appellants  in  Civil  Appeal 
1252  of  1914)  contends  that  the  suit  should  have  been  dismissed 
in  toto  on  the  ground  that  it  was  time-barred. 
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This  plea  of  limitation  was  not  raised  in  the  pleadings,  and 
was  not  taken  in  the  grounds  of  appeal  to  the  Divisional 
Judge.  It  was  however  urged  at  the  hearing  of  the  appeal, 
and  was  disposed  of  by  the  Lower  Appellate  Court  as  stated 
above- 

Mr.  Gokal  C'hand  contended  that  prior  to  the  20ch  Feb- 
ruary 1907,  the  last  entry  relating  to  an  advance  was  of  a  sum 
of  Rs.  3  shown  as  taken  by  Mohlu  on  the  7th  November  1897  ; 
that  the  claim  on  the  book  account  was  therefore  barred  on 
the  20th  February  1907,  and  that  as  the  entry  relating  to 
the  balance  of  Rs.  1,200  properly  construed,  contained  no  promise 
to  pay,  the  said  entry  did  not  form  a  fresh  starting  point 
for  limitation. 

Mr.  Dharm  Chand  on  the  other  hand  urged  that  the  Courts 
below  had  correctly  construed  the  entry  which  did  contain  a 
promise  to  pa}'  ;  and  further  that  had  the  plea  of  limitation 
been  taken  at  the  proper  stage,  his  client  could  have  proved 
that  the  claim  was  within  time  on  the  i.0th  February  1907, 
by  showing  that  Mohlu  had  been  making  payments  to  him 
within  the  period  prescribed  ;  he  therefore  urged  that  a 
remand  for  an  enquiry  into  this  point  should  be  made  if  his 
first  contention  was  held  to  be  untenable.  A  remand  how- 
ever is  not  necessary  as,  in  our  opiuion,  the  entry  has  been 
correctly  construed. 

This  entry  runs  as  follows  : — 

"  Balci  rahe  lene  miti  Phagan  Sudi  8,  Sambat  1963,  biaj 
"  Rs.  18-12  0  materia  gail  lene  Hazri,  Mohlu,  Bahman,  Harnam 
"fce  bete  kihkJti.  Hazri  Bholar,  khubi  ke  bete  ki  likhi — ticket 
"  anna  1  nishani  Mohlu  Banian,  Llarnam  ke  bete  ki,"  and,  as  has 
been  stated  above,  to  this  is  affixed  a  thumb  impressiou  which 
has  been  proved  to  be  that  of  Mohlu  Assuming  that  the 
claim  on  the  book  account  was  time-barred  on  the 
20th  February  1907,  it  is  clear  that  if  the  entry  under 
discussion  contains  a  promise  "to  pay,"  it  comes  within  the 
purview  of  section  25  (3),  Indian  Contract  Act,  and  brings  the 
case  within  limitation.  Mr.  Gokal  Chand  in  support  of  his 
contention  cited  102  P.  R.  1908  (I)  while  Mr.  Dharm  Chand 
referred  us  to  35  P.  R.  1903  (F.  B.)  (2),  102  P.  R  1908  (at 
page  477)  (1),  1 19  P.  ft    1908  (3)  and  12  P.  R.  1915  (4). 

It  is  obvious  that  the  construction  of  any   entry   or    docu- 
ment must  depend  on  its    wording,   and    former   decisions  can 

(1)  102  P.  ft.  1903  (Shankar  Das  v.  Jasodhan). 

(2)  35  P.  ft.  1901  (F.  B.)  {Daula  v.  Gonda). 

(3)  119  P.  ft.  19J3  (P.ila  Hal  v.  T.iil  i  llim). 

(4)  42  P.  ft.  1915  Of'iMan  Lil  v.  Ganalii  L  al). 
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only  be  useful  as  guides  in  so  far  as  the  phraseology  of  the 
documents  construed  in  them  coincides  with,  or  approximates 
to,  that  of  the  document  under  consideration. 

In  102  P.  B  1903  (1)  the  wording  of  the  entries  under 
consideration  was  very  different  from  that  of  the  entry  in  this 
case.  The  entries  there  were  clearly  acknowledgments  of  an 
existing  debt  without  any  phrase  or  words  indicative  of  arx 
intention  to  pay  the  debt.  No  reference  was  made  to 
interest. 

At  page  477  of  the  report,  72  P.  R.  1879  (2)  was  referred 
to  and  distinguished.  In  that  case  the  wording  of  the  entry 
approximated  closely  to  that  of  tlie  present  entry.  It  was 
M  balance  Rs.  323.     One  rupee   per   cent,    per    month    has  been 

"  fixed  as  interest  on  it  " 

and  it  was  held  that  this  was  clearly  a  promise  to  pay    interest, 
which  promise  led  irresistibly  to  the  elusion  that  an  under- 

taking to  pay  the  debt  had  been  given. 

In  35  P.  R.  1903  (3)  the  impo  tar  words  in  the  entry 
were  "  baqi  lena  Ganda  pason,  Sohela  j  on"  and  it  was  held 
by  the  Full  Bench  that  "  lena  "  and  dena  "  are  complement 
tary  to  one  another  "  and  when  Ganda  and  Sohela  signed  this 
"  instrument  by  which  plaintiff  was  to  take  the  balance  from 
"  them,  they  must  be  held  to  have  undertaken  to  pay  the 
"  balance,  and  to  have  therefore  obliged  themselves  thereby  to 
11  pay  the  money." 

This  case  was  followed  in  8  P.  L.  P.  1911  (4). 

119  P.  R.  1908  (5)  was  a  case  in  which  there  was  a  mere 
acknowledgment  of  an  existing  debt  without  importing  a 
promise  to  pay  it.  No  mention  of  interest  was  made  in  it,  and 
for  this  very  reason  it  was  distinguished  in  42  P.  R.  1915  (6), 
where  it  was  held  that  a  balance  signed  by  a  debtor  which 
states  as  payable  a  rate  of  interest  and  that,  a  rate  different 
from  the  rate  usually  charged  in  the  previous  accounts,  amounts 
to  a  new  contract.  In  the  present  case  there  is  a  balance  duly 
signed  by  Mohlu,  with  an  additional  statement  that  interest  at 
a  specified  rate  was  realisable  along  with  {gail)  the  said 
balance. 

Mr.  Gokal  Chand  no  doubt  wished  to  challenge  the  finding 
of  the   Lower  Appellate  Court  as  to  this  subsequent  entry,    but 

(1)  102  P.  R.  1908  (Shanknr  Das  v.  Jasodan). 

(2)  72  P.  R.  1879  (Ladhu  Shah  v.  Fazl  Dad). 

(3)  35  P.  R.  1903  (F.  B.)  {Daula  v.  Gonda), 

(4)  8  P.  L.  R.  1911  (Tirka  v.  Rizak  Ram). 

(5)  119  P.  R,  1908  (Pala  Mai  v.  Tulla  Ram). 
0)  42  P.  R,  1915  (Makhan  Lai  v.  Ganethi  Lai), 
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the  finding   is    purely  one  of  fact  and   caunot  bo   attacked   on 
second  appeal. 

After  giving  our  careful  consideration  to  the  wording  of 
this  entry  we  are  of  opinion  that  the  living  of  interest,  and  the 
making  of  the  same  realisable  along  with  (yail)  the  balauce 
arrived  at  and  acknowleJged,  clearly  imports  an  undertaking 
or  promise  to  pay  the  balauce  so  acknowledged,  and  gives 
a  fresh  starting  point  f"r  limitation  or  constitutes  a  fresh 
cause  of  action.  Civil  Appeal  1262  of  1914  must  therefore 
fail. 

Coming  next  to  the  appeal  by  Bhagwan  Singh,  we  are 
unable  to  see  any  reason  for  disallowing  the  interest  claimed. 
Mere  delay  in  instituting  the  suit  is  certainly  not  a  sufficient 
reason.  Doubtless  the  learned  Divisional  Judge  considered 
it  "very  doubtful  that  the  debtor  when  he  admitted  a  time- 
"  barred  debt  and  agreed  to  pay  the  same,  also  agreed  to  pay  a 
"high  rate  of  interest,"'  but  the  doubt  is  wholly  incompatible 
with  his  finding  previously  arrived  at  when  dealing  with  the 
construction  of  the  entry,  when  he  says  : — "  If  it  Lad  been  only 
"a  memorandum  of  the  account  by  the  plaintiff  himself,  the 
"presence  of  the  debtor  and  witness,  the  entry  of  rate  of 
"interest,  the  affixing  of  a  stamp  and  r  lie  mark  and  the  thumb 
"impression,  were  all  quite  unnecessary,  and  superfluous  but  the 
"presence  of  all  these  ingredients  shows  unmistakably  that  the 
li  debtor  promised  to  pay  a  sum  of  Jis.  1,-U0  with  interest  at 
"2?s.   18-12-0  per  month 

In  fact,  as  has  been  pointod  out  above,  it  was  this  mention 
of  interest  and  the  promise  to  pay  the  same  that  brought  the 
entry  within  the  ambit  of  section  25  (3),  Indian  Contract  Act. 
In  these  circumstances  we  hold  that  the  interest  has  been 
wrongly  disallowed.  Mr.  Gokal  Chand  also  urged  that  any 
decree  passed  should  be  against  Mohlu's  estate  alone  and  not 
against  the  ancestral  property,  as  a  matter  of  fact  the  di 
clearly  specifies  that  the  money  is  recoverable  from  Mohlu's 
estate,  and  it  will  be  for  the  executing  Court  to  determine 
what  Mohlu's  estate  actually  is,  and  to  what  extent  it  is  in 
the  hands  of  the  defendants. 

Therosultis  that  we  reject  appeal  No.  Vl^'l  of  l!H-A  with 
costs  and  accept  this   appeal  No.  J  195  of  1914     and    giant    the 

plaintiff  a  decree  for  lis.  2,50  I  together  with  costs  i    •  iverable 
from  the  estate  of  Mohlu. 

Appeal  accepted. 
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No.  67- 

Before  Hon.  Mr.  Justice  Shadi  Lai. 
DHANPAT  MAL  — (Defendant)— APPELLANT, 

Versus 

MELA  MAL  AND  ANOTHER— (Plaintiffs)  — 

RESPONDENTS. 

Civil  Appeal  No.  2252  of  19:6. 

Civil  Procedure  Code,  Act  V  of  1808,  order  41,  rule  1- presentation  of 
appeal  without  copy  of  judgment. 

Held,  that  under  order  41,  rule  1  of  the  Code  of  Civil  Procedure  a 
memorandum  of  appeal  must  be  accompanied  not  only  by  a  copy  of  the  decree 
appealed  from  but  also  by  a  copy  of  the  judgment  on  which  it  is  founded 
(unless  the  Appellate  Court  dispenses  therewith)  and  where  the  latter  is 
filed  after  the  expiry  of  the  period  of  limitation  the  appeal  must  be  dismissed 
as  time-bat  red  unless  just  cause  is  shown  for  extending  the  period. 

7  P.  R.  1879  (1),  referred  to. 
Second  appeal  from  the  decree  of  Major  E.  W.  E.  Knollys,  District 
Judge,  Hoshiarpur,  dated  the  2\st  April  1916. 

Dharm  Das  Suri,  for  Appellant. 
Balwant  Rai,  for  Respondents. 

The  judgment  of  the  learned  Judge  was  as  follows  :— - 

Shadi  Lal,  J. — There  was  no   valid   presentation   of   this    2\ st  March  1917. 
appeal  within  the  period    prescribed   by   law,    and    the  appeal 
must,  therefore,  he  dismissed.     The  decree  appealed   from    was 
passed  on  the  2'st  April  1916,  and  the  memorandum    of  appeal 
accompanied  by  a  copy  of  the  decree,  and  not  by  a  copy    of   the 
judgment  on  which  it  was  founded,  was  presented  to  this  Court 
on  the  2fth  July  1916.     It  will  be  observed  that  this  memoran- 
dum did  not  bear  the  signature  of  either   the   appellant  or    his 
pleader,  and  it  was  returned    on    the   27th    July   for   rectifying 
this  mistake  and  also  for  filing  a  copy  of   the    judgment    of   the 
Lower  Appellate  Court.     The   appeal  was    retried   on   the  2nd 
August  but  again  without  a  copy  of  the  judgment,    and    it    was 
only  after  it  had  been  returned  again  that    the  said    copy   was 
filed  on  the  8th  August. 

Now,  order  41,  rule  1,  lays  down  that  the  memorandum  of 
appeal  shall  bo  accompanied  by  a  copy  of  the  decree  appealed 
from  and  (unless  the  Appellate  Court  dispenses  therewith)  of 
the  judgment  on  which  it  was  founded.  It  is  quite  clear  that 
no  dispensation  referred  to  above  has  been  granted,  and  that 
a  copy  of  the  judgment  is  a  necessaiy  accompaniment  for  a 
valid  appeal  vide,  inter  alia,  7  P.  R.  1879  (1).  It  was  not,  as 
observed  above,  until  the  8th  August  that  the  copy  of  the 
Lower  Appellate  Court's  judgment  was  filed  and   it    is    beyond 


(1)  7  }'.  R.  1879  (Dhag  Singh  v.  Jhanda  Singh). 
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dispnte  that,  after  excluding  the  time  requisite  for  obtaining 
the  copies  of  the  judgment  and  the  decree,  the  appeal  was 
validly  presented  long  after  the  expiry  of  the  period  of  ninety 
days  prescribed  by  law.  No  just  cause  has  been  shewn  for 
extending  the  time,  and  I  am,  therefore,  constrained  to  dismiss 
the  appeal  with  costs. 

Appeal  dismissed. 


Full  Bench- 

No.  68. 

Before  Hon.  Mr.  Justice  Chcvis,  Hon.  Mr.  Justice 

LeRossignol  and   Hon.  Mr.    Justice  Leslie  Jones. 

MATHRA  DAS  AND  OTHERS— APPELLANTS, 

Versus 

NIZAM  DIN  AND  OTHERS— RESPONDENTS. 

Civil  Appeal  No.  1922  of  1913. 

Indian  Contract  Act,  IX  of  1872,  section  38 — payment  to  one  of  several 
co-mortgagees  without  consent  of  the  other  co-mortgagees— whether  complete 
discharge  of  viortgage  debt. 

Held,  that  payment  of  the  mortgage  money  to  one  of  several  co- 
mortgagees  ■without  the  consent  of  the  other  co-mortgagees  is  not  a  com- 
plete discharge  of  the  mortgage  debt  binding  on  all  the  mortgagees  and 
that  section  38  of  the  Contract  Act  contemplates  and  prescribes  the  results 
of  only  a  rejected,  not  of  an  accepted,  offer  of  performance. 

I.  L.  R.  32  All.  164  (1),  I.  L.  R.  27  Bom.  292  (2),  I.  L.  R.  25  Mad.  26 
(39)  (3),  7.  L.  R  34  Cal.  305  (4),  5  Indian  Cases  343  (5),  8  Indian  Cases 
837  (6;,  10  Indian  Cases  874  (7),  and  23  Indian  Cases  8  (8),  referred  to. 
J.  L.  R.  36  Mad.  514  (/<'.  #.),  (ruling  by  majority)  (9)  I.  L.  R.  20  Mad.  461 
(10),  60  P.  R.  1893  (11),  and  1  Indian  Cases  2l9  (12),  disapproved. 

Appeal  from  the  order  of  Major  J.  FrireUe,  Divisional  Judge, 
Siulkot  Division,  dated  the  \Sth  June  1913. 

Mehr  Chand,  for  Appellants. 

Zia-ud-Din  and  Niaz  Ali,  for  Respondents. 


(1)  (1909)  I,  L  8  32  All.  L64    Raw  Chandra  v.  Qoswami  Eajjan  Lai). 
(ss)  (1903)  /.  L  R  27  Bom. 292  (fiitorom  Apaji ▼.  Shridhar  Anant). 

(3)  0901)  /.  L  R.  25  Mad.  26  (39)  (Ahinta  Bibi  v.  Abdul  Kadar  Saheb). 

(4)  (1907)  I  L  11.  34  Cal.  305  {Jagat  Tarini  Dan  v.  Naba  Oopal). 

(5)  (1910)5  Imli  in  Cases  343  (Ramanoami  Y.  Muniandy  Serrai). 

(6)  O910)   8   Indian   Cases   837    {Uusainara  Begum  v.   Rahmanncssa 

Bcgum^. 

(7)  (1911)  10  Indian  Cases  874   {Sheikh  Ibrahim*.  Rama  Aiyar). 
(8^  (19i4)  23  Indian  Cases  B(Ranjii  v.  Khem  Chand). 

(9)  (1912)  I.  L.  11  3d  Mad,  544     /'.  /(  |  i  Annapurnamma  v.Akkayya). 

(10)  ( 1897)  I  L.  R.  20  Mad.  461  iBarbtr  Maran  v.  Ramana  Goundan). 

(11)  60  P.  R.  1893  (I)aulat  Ram  v.  8ayad  Abdul  Kasim). 

(12)  (1909)  1  Indian  Cases  219  {Kari  Chengamna  v.Jatti  Kristnamnah) 
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The  facts  of  tlie  case  are  set  out  in  full  in  the  submitting 
order  (Sir  Donald  Johnstone,  C.  J.  :md  LeRossignol,  J.)  which 
was  as  follows — 

LeRossignol,  J.— The  facts  of  this  case  are  these.  Daula  22nd  Dec.  1916. 
mortgaged  84  kanals  of  land  to  Gardu  Shah  with  possession. 
Gandu  Shah  first  sub-mortgaged  his  mortgage  right  for 
Rs.  J, 000  to  Parshotam  Das,  this  in  1901,  but  in  1907 
he  6old  his  mortgage  right  absolutely  for  Rs.  1,2^3  to  the 
plaintiffs  and  Mussammat  Lachhmi,  who  now  represent 
Parshotam  Das.  Subsequently  Daula  sold  50  7/20  kanals,  out 
of  the  84-  kanals  moitgagod,  to  Nizam  Din  and  the  latter 
desirous  of  obtaining  possession  of  the  area  sold  to  him  and 
finding  the  heirs  of  Parshotam  Das  at  loggerheads,  has  paid 
off  the  whole  of  the  mortgage  debt  Hs.  1,293  to  Mussammat 
Lachhmi  who  has  given  him  possession  of  the  land. 

The  plaintiffs  sued  to  recover  possession  and  their  suit 
has  been  dismissed  by  the  <ourts  below  on  the  ground  that 
Mussammat  Lachhmi  as  one  of  the  joint  promisees  was  com- 
petent to  give  a  discharge  which  would  bind  her  co-promisees. 
Plaintiffs  appeal  to  this  Court. 

The  decision  turns  on  the  interpretation  to  be  placed  on 
the  provisions  of  section  38  of  the  Contract  Act.  The  decisions 
by  the  High  Courts  on  the  point  are  in  conflict,  but  before 
dealing  with  them,  it  may  be  mentioned  that  Mr.  Mehr  Chand 
contended  that  even  if  in  respect  of  the  purchase  of  the  mort- 
gage right  in  1907  his  clients  and  Mussammat  Lachhmi  became 
joint  tenants  of  the  light,  they  had  a  right  to  fall  back  on  the 
sub-mortgage  of  1901,  and  in  respect  of  that  transaction  he 
argued  that  his  clients  and  Mussammat  Lachhmi  as  heirs  of 
Parshotam  Das  had  separate  interest  and  were  tenants  in 
common  of  the  right. 

In  support  of  his  argument  he  quoted  P.  R.  33  of  1911  (1) 
which  followed  P.  R.  7 1  of  1898  (2)  and  he  extracted  there- 
from the  principle  that  a  mortgage  does  not  merge  in  a  sale  of 
later  date,  and  that  when  the  sale  fails,  the  vendee  may  have 
recourse  to  his  earlier  mortgage,  as  it  is  the  presumption  that 
he  had  no  intention  to  allow  the  mortgage  to  be  merged  in  the 
sale. 

Whilst  entirely  concurring  in  the  conclusion  reached  in  the 
decision  quoted  I  venture  to  think  that  the  ratio  decidendi  has 
not  been  quite  correctly  stated  therein,  for  when  a  mortgage  is 
superseded  by  a  sale,  the  intention  of  the  parties  clearly  is  that 

(1)  33  P.R.  1911  (F  B.}  (Khiali  Ram  v.Gulab  Khan). 
l2)  77  P.  R.  1898  (Dcti  Ditta  v  Preman). 
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the  mortgage  should  merge  in  the  sale,  bat  it  is  equally  their 
intention  that  should  the  sale  eventually  tarn  out  to  be  invalid, 
the  mortgage  should  be  rehabilitated,  and  to  such  rehabilita- 
tion of  his  mortgage  the  mortgagee  would  be  entitled  on  general 
principles  of  equity. 

However  that  may  be,  the  point  regarding  the  different 
positions  of  plaintiffs  with  regard  to  the  mortgage  of  1901  and 
the  sale  of  1907  is  now  taken  for  the  first  time  and  I  do  not 
regard  it  as  important ;  in  any  case,  there  is  no  question  of  the 
failure  of  the  sale  of  1907  The  cardinal  point  for  decision  is 
whether  section  88  of  the  Contract  Act  warrants  the  conclusion 
that  one  of  two  joii-t  promisees  is  competent  to  give  the  pro- 
misor a  full  discharge  without  the  concurrence  of  the  other 
promisee. 

In  the  affirmative,  the  following  decisions  have  been 
cited : — 

I.  L.  B.  20  Mad.  461,  dated  1897  (1),  /.  L.  B.  36  Mad.  544, 
dated  1912  (2),  P.  tf.  60  of  1893,  dated  1893  (3),  1  I.  C,  p.  219, 
dated  1909  (4). 

The  Punjab  Ruling  is  the  earliest  in  date  ;  the  question 
in  that  case  was  one  of  limitation  which  depended  on  the 
answer  to  the  further  question  whether  one  adult  joint  promisee 
could  grant  a  discharge  which  would  bind  the  other  promisees 
who  were  minors. 

The  Judges  who  decided  the  case  n  >ticed  Wallace  v. 
Kelsall,  7  M.  and  W.  264  (5)  and  also  Steeds  v.  Steeds,  58 
L.  J.  Q  B-  Bn.  302  (6),  which  considerably  impaired  the  first 
authority  and  felt  themselves  "  somewhat  reluctantly  "  c  impel- 
led to  hold  that  one  joint  promisee  could  give  a  valid  disohai 
of  the  whole  contract.  TI13  last  claise  of  sectioi  iS  of  the 
Contract  Act  was  held  to  justify  this  conclusion, 

In  Madras  20,  p.  461  (1),  the  facts  were  parallel  with  those 
of  this  case  and  the  ratio  decidendi  was  that  because  section  38, 
Contract  Act,  provid«s  that  a  i ejected  tender  divests  the  pro- 
misor of  responsibility  for  non- performance,  it  follows  that 
rejection  of  the  tender  by  ono  of  two  joint  promisees  discharges 
the  promisor  from  liability  in  respect  of  his  promis9S.  This 
appears  to  be  a  non-sequitur  for  the  promisor  must  redeem  his 
mortgage  at  sometime. 


(1)  (181)7)  /.  L.  R.  20  .1/-/-/.  4iU   iBarber Maran  v.  Ramana  Goun  I 
(2,  (1M2)  /.  L.  R.  ."■!'>  Mad  544  [F.  B.)  [Annapurnamma  v  Akkayya). 
(J5)  CO  /*.  it.  18£."i  [Daulat  Earn  v.  Sayad  Abdul  Katim). 
(■*)  Ji)0»)  i  Indian  Cases  219  (Kari  Ohengamna  v.  Jatli  Kristnammh). 

(51  (1840J  7  M.  and  W.2M  (Wallace  v.  Kelsall). 
(6)  (1889;  58  L.  J.  Q.  B.  D.  302  {Steeds  v.  Steeds). 
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36  Madras  544  (1)  approved  of  the  preceding  decision  but 
the  Bench  was  not  unanimous,  for  the  Chief  Justice  wrote  a 
dissenting  judgment. 

1  Indian  Cases  219  (2)  is  a  very  short  judgment  and 
the  Judges  without  discussion  stated  merely  that  they  were 
not  prepared  to  dissent  from  20  Madras  461  (3). 

Contra. — All.  32,  p.  164  (4)  was  a  case  similar  to  this  and 
the  Court  refused  to  follow  2)  Madras  distinguishing  it  on  a 
very  meagre  ground. 

27  Bom.  292  (5)  doubted  the  correctness  of  20  Madras  but 
decided  the  case  on  grounds  which  did  not  apply  to  the  Madras 
case, 

25  Madras  39  (6),  a  partnership  case,  doubted  the  correct- 
ness of  20  Madras,  but  held  that  in  any  case  that  decision  did 
not  cover  the  case  before  the  Court,  which  was  a  dispute  be- 
tween the  co-heirs  of  a  promisee 

3i  Calcutta  305  (7)  decided  merely  thaf,  when  a  legal 
tender  had  been  made  to  one  of  several  promisees  and  refused 
the  promisor  ceased  to  be  liable  for  interest  from  the  d.;te  of 
the  tender. 

In  5  Indian  Cases  313  (S),  a  Madras  Case,  20  Madras  was 
absolutely    disapproved. 

In  8  Indian  Caces  837  (9),  a  Calcutta  decision,  it  was  held 
on  the  ground  that  persons  making  an  advance  on  the  security 
of  a  mortgage  must  in  equity  be  presumed  to  have  separate 
interests  in  the  money,  that  payment  to  one  of  two  joint  mort« 
gagees  does  not  necessarily  operate  as  a  discharge  of  the  debt) 
in  so  far  as  the  other  mortgagee  is  concerned. 

10  Indian  Cases  (10),  a  Madras  ruling  doubted  the  correct- 
ness of  20  Madras  and  23  Indian  Cases  (11)  ( A llahabad)  dis- 
approved of  20  Madras,  and  found  that  payment  to  one  of 
several  co-mortgagees  did  not  operate  as  a  discharge  against 
the  co-mortgagees  who  had  not  concurred  in  that  pay- 
ment 

(1)  (1912)  J.  L.  R.  ZQMad.  514  (F.B.)  (Annapurnamma  v.Akkayya). 

(2)  ^19  )9>  1  Indian  Cases  219  (Kari  Cliengamna  v.  Jatti  Kristnamnah) . 

(3)  (1897j  /.  L.  R  20  Had.  461  {Barber  Maran  v.  Ramana  Goundan). 

(I)  (1909)  J.  L.  R.  32  All.  104  (Ham  Chandra  v.  Gosioami  Rajjan  Lai). 

(5)  (1903;  I.  L.  R.  27  Bom.  292  (Sitaram  Apaji  v.  Shridliar  Anant). 

(6)  (1901)  /.  L.  R.  25  Mad.  20  (39;  (Aliinsa  Bibi  v.  Abdul  Kadir  Saheb). 

(7)  (1907)  I.  L.  R.  34  Cal.  305  (Jagat  Tarini  Dasi  v.  Naba  Gopal). 

(8)  (1910)  5  Indian  Cases  343  (Ramaswami  v.  Muniandy  Sercai). 
(y)  (1910)  8  Indian  Cases    837   (Husainara  Begum  v.  Rahmannessa 

Begum). 
(10)  (1911)  10  Indian  Cases  874  (Sheikhlbrahim  v.  Rama  Aiyar). 

(II)  (1914)  23  Indian  Cases  8  {Ranjit  v,  KhemChand), 
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Thus  the  b\ lance  of  judicial  opinion  is  decidedly  against 
the  principle  enunciated  in  the  20  Madras  Ruling. 

My  view  is  that  section  45  of  the  Contract  Act  contem- 
plates the  existence  of  joint  promisees,  but  removes  from 
their  condition  an  inoident  which  under  the  English  common 
law  would  attaoh  to  it.  In  fact  it  declares  that  they  shall  be 
treated  as  tenants  in  common  and  not  as  joint  tenants  of  their 
interest  and  that  the  principle  of  survivorship  shall  not  apply. 
In  this  the  statute  is  in  conformity  with  the  English  equitable 
rule. 

Section  38,  Contract  Act,  professes  to  deal  with  an  offer  of 
performance  only  and  regulates  the  position  of  parties  to  the 
contract  in  the  event  of  the  refusal  by  a  promisee  of  an  unobjec- 
tionable tender. 

The  section  provides  that  in  such  a  case,  the  results  are  : 
1,  the  promisor  is  not  responsible  for  the  non-performance  ;  2, 
he  does  not  lose  his  rights  under  the  contract. 

But  the  section  nowhere  provides  for  the  case  of  an  accepted 
tender  and  my  view  is  that  section  38  does  not  help  us  at  all 
in  such  a  case,  which  is  entirely  outside  its  purview,  and 
that  the  law  to  be  applied  must  be  sought  elsewhere.  I  concur 
entirely  in  the  views  expressed  by  the  learned  Chief  Justice  in 
36  Madras  544(1)  which  I  should  like  to  emphasize  in  one 
point  only. 

He  writes  :  "  No  doubt  the  last  paragraph  of  the  section  is 
general  and  is  not  restricted  to  an  offer  which  has  not  been 
accept-d,  but  apparently  the  Legislature  were  not  contemplating 
the  legal  consequences  of  an  offer  which  had  been  accepted  but 
the  legal  consequences  of  an  offer  which  had  been  refused. *' 

I  should  like  to  add  that  in  accordance  with  the  accepted 
principles  of  interpretation  a  clause  placed  as  is  the  last  clause 
of  section  33  is  obviously  ancillary  to  the  preceding  clauses  and 
cannot  be  held  to  have  a  more  extended  purview  than  theirs. 
I  would  paraphrase  section  38  as  follows  : — 

Where  a  legally  complete  tender  has  been  made  to  the  pro- 
misee, or  to  ono  of  several  joint  promisees,  and  has  been  rejected, 
the  promisor  is  not  liable  to  any  ponalty  for  non-perforunnce. 
Nor  does  he  thereby  lose  his  rights  under  the  contract,  bat  of 
course  he  must  at  sometime  fulfil  the  contract. 

For  these  reasons,  as  there  is  a  decision  of  this  Court  in 
the  contrary  sense,  T  would  refer  the  point  to.  a  Full  Bench. 


(1)  (1912)  1. 1.  H.  30  VaftSM  (F.  n.)  {Annafurnamma  v.Mkmi.). 
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The  order  of  the  Full  Bench  was  delivered  by — 

LeRossignol,  J  —The  order  of  reference  to  this  Full  Bench    22nd  March  ;917. 
sets  forth  in  detail  the  circumstances  which  have   rendered  the 
reference  necessary. 

Briefly  put,  the  facts  are  :  — 

1.  One  Daula  mortgaged  with  possession  84  kanals  of  land 
to  Gandu  Shah. 

2  In  1907  Gandu  Shah  sold  his  mortgage  right  for 
Rs.  1,293  to  the  plaintiffs  and  Mussammat  Lachhmi. 

3.  Next  Daula  sold  50  7/20  kanals  out  of  the  mortgaged 
area  to  Nizam  Din  who 

4,  paid  the  whole  mortgage  debt  of  Rs.  1,293  to  Mussam- 
mat Lachhmi  and  so  secured  possession  of  the  area  transferred 
to  him  by  his  sale  deed. 

The  plaiutiffs  who  were  not  paid  any  portion  of  the  Rs  1,293 
sue  as  mortgagees  to  recover  possession  of  the  land  from  Nizam- 
ud-Din  . 

The  point  referred  to  us  is  whether  a  payment  of  the  mort- 
gage money  to  one  of  several  co-mortgagees  without  the  consent 
of  the  other  co-mortgagees  is  a  complete  discharge  of  the  mort- 
gage debt  binding  on  all  the  mortgagees. 

The  counsel  for  parties  have  added  before  us  very  little  to 
what  is  contained  in  the  order  of  reference. 

Appellants'  counsel  has  repeated  the  arguments  used  in 
the  order,  and  has  pointed  out  that  the  plaintiffs  are  not  the 
promisees  but  the  transferees  of  the  promisees  and  therefore  are 
in  the  same  position  as  heirs  of  one  promisee,  whilst  respondent's 
counsel  used  the  argument  that  where  20  Madras  461  (1)  had 
not  been  followed,  it  had  been  distinguished  and  therefore  any 
doubts  cast  on  the  soundness  of  20  Madras  461  (I)  were  mere 
obiter  dicta.  He  failed  however  to  establish  any  essential  differ- 
ence between  heirs  of  a  promisee  and  transferees  of  a  promisee. 

Section  38  of  the  Contract  Act  does  not  strictly  speaking 
cover  the  facts  of  the  case  before  us,  for  Nizam  Din  is  not  the 
promisor,  he  is  the  transferee  of  the  promisor  who  is  Daula, 
similarly  the  plaintiffs  are  not  co-promisees,  but  transferees  of 
the  promisee  who  is  Gandu  Shah. 

However  we  may  assume  that  the  principles  regulating 
the  mutual  position  of  promisor  and  promisee  apply  also  to  the 
transferees  of  those  persons,  subject  always  to  well  recognised 
equitable    considerations.     We    now  come  to    the  real  point  in 

(1)  (1897)  I.  L.  R.  20  Mad.  4G1  (Barber  Maran  v.  Ramana  Goundan). 
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dispute,  which  is  :  "  Does  section  38  cover  the  case  of  paymeut 
made  to  and  accepted  hj  one  co-promisee  without  the  consent 
of  the  other  promisees 

Our  answer  is,  that  on  the  assumption,  that  the  parties  to 
this  dispute  are  in  the  same  positions  respectively  as  a  promisor 
and  joint  promisees,  section  38  of  the  Contract  Act  contem- 
plates and  prescribes  the  results  of,  only  a  rejected  not  of  an 
accepted,  offer  of  performance. 

We  adopt  the  view  and  the  reasoning  set  forth  by  the 
learned  Chief  Justice  in  the  Madras  ruling,  Volume  36,  p.  544 
(1),  which  view  was  acted  upon  in  a  later  Madras  judgment 
reported  as  5  Indian  Gases   313  (2). 

We  have  carefully  considered  the  opposite  view  adopted 
by  the  other  Judges  who    were  pat  ties  to  36  Madras  ruling 

They  appear  to  have  been  influenced  by  the  following 
considerations  ; — 

"  It  is  difficult  to  impute  an  intention  to  the  legislature 
"  that  the  promisor  was  entitled  to  make  the  offer  though  the 
"  promisee  was  not  entitled  to  accept  it  and  therefere  the 
"  promisor  cannot  be  held  liable  to  pay  over  again  to  the  other 
"  promisees  what  he  has  already  pud  " 

The  conclusion  is  certainly,  we  suggest  with  all  deference, 
not  justified  by  section  38  of  the  Contract  Act  and  it  does 
not  follow  that  because  A.  is  entitled  to  take  a  certain  step, 
in  regard  to  one  person,  the  rights  of  other  persons  not  con- 
curring in  that  step    are  affected  thereby.     Again, 

"  the  debtor  owing  money  to  several  joint  promi- 
sees *  *  *  *  would  feel  the  greatest  difficulty 
in  discharging  his  obligation  if  he  should  not  be  allowed  to 
make  a  bona  fide  payment  to  any  one  of  them." 

What  difficulty  there  would  be  in  sucli  a  case  is  not  in- 
superable, after  all,  all  complex  transactions  involve  some 
difficulty  and  section  38  of  the  Contract  Aci  lias  been  devised 
to  relieve  the  debtor  in  the  case  contemplated,  of  any  loss  that 
might  accrue  to  him  by  the  refusal  of  his  creditors  to  give 
him  a  joint  discharge. 

In  any  case  it  is  n<>t  for  us  to  guess  at  the  intention  of  the 
Legislature  in  a  case  for  which  it  has  not  specifically  provided, 
and  with  all  deference,  we  must  hold  thai  the  majority  decision 
in  36  Madras,  p.  541  (1),  constitutes  an  unwarrantable  extension 
of  the  law. 


fl)  1911    /.  L.  R.  36  M,nl.5i4  (F.B.)  {Anna  puma  vim  a  v.  Akkayya). 
(2)  (1910;  o  Indian  Cases  313  (Ramasyami  wMuniandy  Scrvai). 
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In  short,  our  answer  to  the  case  referred  is  that  section 
38  of  the  Contract  Act  does  not  deal  with  the  case  of  an  offer 
accepted  by  one  of  several  joint  promisees  but  considers  only 
the  case  of  such  an  offer  which  has  been  rejected. 


No-  69. 

Before  Hon.  Mr.  Justice  Chevis  and  Hon.  Mr.  Justice 
Leslie  Jones. 

CHUHAR  AND  OTHERS— (Plaintiffs)— APPELLANTS, 

Versus 

MUSSAMMAT  JASKAUR  AND  OTHERS -(Defendants)— 
RESPONDENTS. 

Civil  Appeal  No.  2119  of  1913. 

Second  appeal— acquiescence— conduct  of  plaintiffs  leading  adopted  son 
to  believe  that  his  status  has  been  recognised  by  them— estoppel. 

In  1900  one  G.,  a  sonloss  Jat,  executed  a  registered  will  bequeathing 
all  his  property  to  W.,  his  daughter's  son,  whom  he  described  as  his  adopted 
son.  In  1907  he  had  half  of  his  land  mutated  in  W.'s  favour  by  way  of  gift. 
In  1912  G.  died  and  W.  obtained  mutation  of  the  other  half  of  the  land.  In 
August  1912  the  plaintiffs,  collaterals  of  G.,  brought  the  present  suit  challeng- 
ing the  alienations  in  iavour  of  W.  It  was  found  by  the  lower  Courts  that 
the  factum  of  the  adoption  was  established  and  that  plaintiffs  had  by  their 
conduct  acquieseed  in  it. 

Held,  that  the  question  of  acquiescence,  being  a  matter  of  legal  inference 
to  be  drawn  from  the  facts  found,  could  be  taken  up  in  second  appeal. 

I.  L,  R.  21  All.  496  (P.  C.)  (1),  referred  to. 

Tield  also,  that  the  fact  that  the  plaintiffs  had  never  objected  to  the 
adoption  till  they  brought  the  present  suit,  but  oq  the  contrary  several  of 
them  had  on  various  occasions  expressly  recognised  W.  as  the  adopted  son 
of  G. and  other  circumstances,  justified  the  finding  that  the  plaintiffs  had 
acquiesced  in  the  adoption  and  having  thus  led  W.  to  imagine  that  his  status 
was  accepted  by  them  they  were  now  estopped  from  challenging  the  validity 
of  the  adoption. 

Held  further,  that  even  assuming  that  the  adoption  was  invalid  by 
custom  it  was  a  case  involving  the  status  of  a  person  and  those  who  challenge 
such  status  must  shew  that  they  have  not  by  their  own  conduct  led  the 
person  concerned  t  >  imagine  that  his  status  was  accepted  by  them  and  that 
in  this  respect  there  is  considerable  difference  between  cases  of  say  mortgage 
and  the  like  and  cases  of  alleged  adoptions,  legitimacy  of  children  and 
validity  of  marriages. 

C.  A.  No.  1894  of  1913  (unpublished),  citing  Ameer  Ali   and  Woodroffe's 
Evidence  Act,  p.  773,  referred  to. 

(1)  (1899)  I.  L,  R.  21  All.  496  (P.  G.)  (Beni  Ram  v.  Kundan  Lai), 
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Stcond  appeal  from  th  \f  0.  F.  Lumsdrn,  E.<q?> 

Divisional  Judge,  Jidhtvdur,  dated  the  ll/7t  August  1913. 

Beni  Parshad  Khosla,  for  Appellants. 

Tek  Chand,  for  Respondents. 

The  judgment  of  the  Court  was  delivered  by — 

22nd  March  1917.  Leslie  Jones,  J.  —In  1901  Gujar,  a  sonless  Jat  of  the  village 

of  Pnnnian  in  the  Nawashahr  Tahsil  of  the  Jullundur  District, 
executed  a  registered  will  under  which  he  bequeathed  all  his 
property  to  Waryama,  the  son  of  his  daughter  whom  he  described 
as  his  adopted  son.  In  1907  he  had  half  of  his  land  mutated 
by  way  of  gift  in  Waryama's  favour.  Gujar  died  in  1912  when 
Waryama  obtained  mutation  of  the  other  half  of  the  property. 
The  present  suit  was  instituted  on  the  3rd  August  1912  by 
the  collaterals  of  Gujar  who  challenge  the  alienation  in  favour 
of  Waryama.  It  is  declaratory  in  form  because  two  widows 
of  Gujar  are  still  alive. 

The  first  Court  framed  five  issues  and  decided  on  four 
of  them  (1)  that  the  bulk  of  the  property  in.  suit  is  ancestral  ; 
( -)  that  Waryama  was  adopted  by  Gujar  ;  (3)  that  the  plaintiffs 
were  estopped  by  reason  of  their  acquiescence  from  contesting 
the  adoption;  and  (4)  that  the  suit  was  barred  by  time. 
(There  was  no  finding  as  to  the  remaining  issue  whether  the 
adoption  was  valid  according  to  custom).  On  these  findings 
the  suit  was  dismissed.  The  plaintiffs  appealed  to  the  Divi- 
sional Judge  of  Jullundur  who  again  held  that  the  adoption 
was  proved,  that  the  plaintiffs  were  estopped  by  reason  of 
their  acquiescence  and  that  the  suit  was  barred  by  time.  In 
the  grounds  of  appeal  to  that  Court  no  reference  was  made  to 
the  failure  of  the  first  Court  to  come  to  the  decision  concerning 
the  validity  of  the  adoption. 

The  plaintiffs  have  now  preferred  a  second  appeal  to  this 
Court, 

The  fact  of  the  adoption  is  not  a  point  which  can  now  be 
questioned  though  we  may  remark  that  it  was  very  fully 
established.  It  is,  however,  open  to  the  plaintiffs-appellants 
to  question  the  finding  as  to  acquiescence  on  second  appeal,  us 
that  is  a  matter  of  the  legal  inference  to  be  drawn  from  the 
facts  proved  in  the  case,  vide  I.  L.  R.  21  All.  <196  (P.  G.)  (1). 

The  facts  proved  in  this  case  are  that  Waryama  was 
adopted  as  an  infant  some  time  before  1892  and  was  brought 
from  his  paternal  village  of  Phalphota    in   the    Phi  Hour  Tahsil 


(1)  (1809)  I.  L.  li.  21  All.  490  (/\  C.)  (Dcni  Ram  v.  Kundan  Lai). 
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to  live  with  liis  adoptive  father  in  the  Nawashahr  Tahsil.  In 
1892  when  Gujar  celebrated  a  betrothal  of  Waryama  some  of 
the  plaintiffs  (all  of  whom  are  adults)  or  their  predecessors 
paid  neondra  to  Gujar.  The  same  thing  occurred  again  on 
the  occasion  of  the  second  betrothal  of  Waryama  in  1903. 
When  on  the  death  of  Gujar  a  question  of  succession  to  the 
lambardari  appointment  arose,  two  of  the  plaintiffs  admitted 
that  Waryama  was  the  adopted  son  of  Gujar  and  though  they 
urged  that  an  adopted  son  was  not  entitled  to  succeed  to  a 
lambardari  appointment  they  did  not  contend  that  the  adoption 
was  invalid.  It  was  not  until  this  suit  was  brought  that  the 
validity  of  the  adoption  was  ever  questioned.  If  the  plaintiffs 
had  ever  seriously  thought  of  contesting  the  adoption  and  had 
gone  to  the  length  of  consulting  any  lawyer  with  the  object  of 
bringing  a  suit  to  challenge  it  they  would  have  been  told  that 
a  suit  for  declaration  that  an  alleged  adoption  is  invalid  or 
never  took  place  must  be  brought  within  six  years  from  the 
time  when  the  alleged  adoption  becomes  known  to  the  plaintiffs 
and  that  even  if  they  waited  until  the  death  of  Gujar  and 
then  brought  a  suit  for  possession  they  could  not  succeed  unless 
they  were  able  to  get  the  adoption  set  aside  and  that  article 
118  of  the  Limitation  Act  would  still  be  applied.  It  was  not 
until  the  publication  of  96  P.  R.  1908  ( 1 )  which  followed 
I.  L.  B.  28  All.  727  (P.  C.)  (2)  that  it  was  understood  in  this 
Province  that  article  1 18  of  the  Limitation  Act  does  not  apply 
to  suits  for  possession. 

The  natural  father  of  Waryama  died  in  1915.  Counsel  for 
the  appellants  has  stated  that  Waryama  has  succeeded  to  his 
share  in  the  property  of  his  natural  father,  but  the  facts  which 
he  does  not  deny  are,  that  when  the  matter  came  up  for  mutation 
the  mother  of  W  aryama  claimed  that  her  other  three  sons 
should  alone  get  mutation  and  that  Waryama  himself  made  no 
claim.  The  Tahsildar  granted  mutation  to  Waryama  along  with 
his  brothers,  but  mutation  confers  no  rights  and  his  succession 
to  a  share  in  the  property  of  his  natural  father  may  yet  be 
challenged. 

Thus  since  his  infancy  Waryama  has  been  brought  up  in 
the  belief  that  he  was  the  validly  adopted  son  of  Gujar  and 
that  he  would  succeed  to  Gujar's  property,  His  situation  in 
his  original  family  has  become  so  altered  that  even  though  he 
might  succeed  in  a  contest  regarding  his  right  to  share  in  the 
property  of  his  natural  father  it  would  be  impossible  to  restore 

(1)  96  P.  R.  1908  {Surjan  Singh  v.  Kharak  Singh). 

(2)  (190U)  I.  L.  R.  28  ML   121   (P,  C.)  \Tirbhawaa   Bahadur  Siuyh  v. 

Bameehar  Bakhsh  Singh), 
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him  to  tbo  position  be  would  have  enjoyed  if  he  had  been 
brought  up  in  his  community  of  origin.  Similarly  Gujar  was 
allowed  to  continue  until  the  date  of  his  death  in  the  belief  that 
his  adoption  of  Waryama  would  not  be  questioned  by  his 
collaterals.  He  had  a  right  as  well  as  a  desire  to  adopt  a  son, 
and  if  those  collaterals  had  ever  suggested  that  according  to 
custom  it  was  not  open  to  him  to  adopt  the  son  of  his  daughter 
and  had  given  any  indication  that  they  would  challenge  that 
adoption  it  would  have  been  open  to  him  to  adopt  some  other 
person  to  whose  adoption  no  such  objection  could  have  been 
taken. 

The  facts  in  this  case  are  very  similar  to  those  discussed 
in  an  unpublished  ruling  of  a  Division  Bench  of  this  Court 
(case  No.  189±  of  1913)  in  which  it  was  held  that  where  in 
consequence  of  the  attitude  taken  up  by  the  collateral  heirs 
of  the  adoptive  father  the  adopted  son  had  been  brought  up 
as  a  member  of  the  village  community  to  which  his  adopted 
father  belonged  and  had  always  been  regarded  as  an  adopted 
son  it  would  be  grossly  inequitable  to  allow  the  plaintiffs  to 
contend  that  the  original  adoption  was  invalid  by  custom. 
The  learned  Judges  went  on  to  remark  as  follows  :  "  No  doubt 
"  mere  silence  itself  cannot  give  validity  to  an  invalid  transac- 
"  tion,  but  in  cases  which  involve  the  status  of  individuals 
"  those  who  challenge  such  status  must  shew  that  they  have 
"  not  by  their  own  conduct  led  the  person  concerned  to  imagine 
"  that  his  status  was  accepted  by  them.  In  this  respect  there 
"  is  a  considerable  difference  between  cases  of,  say,  mortgage 
"  and  the  like  and  cases  of  alleged  adoptions,  the  legitimacy 
"  of  children  and  the  validity  of  marriages.  The  passage  at 
11  page  773  of  Amir  Ali  and  WoodrofiVs  Evidence  Act  which 
"deals  with  estoppel  in  cases  of  invalid  adoptions  is  wry 
"  relevant  to  the  present  case  and  we  have  no  hesitation  in 
"  accepting  the  propositions  there  laid  down." 

AVe  entirely  ondor.se  the  views  thus  expressed  and  from 
the  who!e  facts  before  us  wc  draw  with  complete  confidence 
the  inference  that  the  plaintiffs  acquiesced  in  the  adoption  of 
Waryama  by  Gujar  and  we  hold  that  they  are  now  estopped 
from  contesting  its  validity. 

In  view  of  this  finding  it  is  unnecessary  to  discuss  the 
question  of  limitation.  The  appeal  fails  and  is  dismissed  with 
costs. 
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No.  70. 

Before  Bon.  Mr.  Justice  Rattigan,  Eon.  Mr.  Justice  Shah 

Din  and  Hon.  Mr.  Justice  LeBossignol. 

GOKAL  CHAND  AND  OTHERS- (Dependants)— 

APPELLANTS, 

Versus 

HUKAM  CHAND— (Plaintiff)— ACHHRU  MAL  AND 

OTHERS— (Defendants)—  RESPONDENTS. 

Civil  Appeal  No.  1253  of  1912. 

Joint  Hindu  family— presumption  that  cost  of  special  education  of 
members  wqs  defrayed  out  of  joint  funds — liability  of  such  members  for 
hundis  drawn  on  account  of  the  ancestral  family  trade— extent  of. 

Held,  per  Rattigan  and  LeRossignol,  JJ.,  (Sbah  Din,  J.,  dissenting) 
that  where  a  member  of  a  joint  Hindu  family  has  received  a  special  train- 
ing to  qualify  himself  for  a  profession  or  for  the  service  of  State  and  the 
joint  family  is  possessed  of  a  nudes  of  joint  property  the  initial  presump- 
tion is  that  the  cost  of  his  education  was  defrayed  out  of  the  joint  funds  of 
tho  family. 

Held,  per  Shah  Din  and  LeRossignol,  JJ.,  that  on  the  above  finding, 
Cr.  C,  a  member  of  the  joint  Hindu  family  concerned  in  this  suit,  who  is  a 
member  of  the  Indian  Civil  Service,  having  failed  to  rebut  the  aforesaid 
presumption,  his  liability  for  the  money  due  upon  the  hundis  in  suit,  drawn 
by  the  managing  member  of  the  family  business  on  account  of  debts  due  by 
the  firm,  extended  not  only  to  his  share  in  tho  joint  family  property  but  also 
to  Ms  self-acquired  property. 

I.  L.  R.  29  AIL  241  (254-255)  (1),  1  Bom.  II.  C.  R.  Appendix  51  (2), 
I.  L.  R.  22  Mad.  166  (3),  /.  L.  72.29  All.  106  (4)  and  176  (5\  7  Mad.  II.  C.  R. 
50  (6),  63  P.  W.  R.  1914  (7),  59  P.  R.  1893  (8)  and  I.  L.  R.  1  Mad.  252 
(P.  G)  (9),  referred  to,  also  7.  L.  72.  6  Bom.  225  (10),  I.  L.  R.  15  Bom.  32  (11), 
J.  L.  R.  20  All.  435  (12),  I.  L.  R.  32  All.  305  (13),  I.  L.  R.  1  Cal.  470  (14) 
and  Civil  Appeal  No.  145  of  1900  (unpublished). 

Fint  appeal  from  the  decree  of  Mirza  Zaffar  All,  District  Judge, 
Ferozepore,  dated  the  20th  May  1912. 
Broadway  and  Sundar  Das,  for  Appellants. 
Kirkpatrick,   Muhammad  Shafi,  Khairati  Ram  and  Mukand 
Lai,  for  Respondents. 


(1)  (1907;  I.  L.  R.  29  All.  244  (254-255)   (P.  C.)  (Lai  Bahadur   v. 

Kanhaiya  Lai. 

(2)  (1861)  1  Bom.  II.  C.  R.  Appendix  51  (Ram  Lai  v.  Lakhmi  Chand). 

(3)  (1898)  7.  L  R.  22  Mad.  166  (Chalamayya  v.  Varadayya). 

(4)  (1900)  I.  L.  U.  29  All.  166  (167)  (Bishambar  Nath  v.  Sheo  Narain). 

(5)  (1906;  I.  L,  R.  29  All.  176  (Bishambhar  Nath  v.  FatehLal). 

(6)  (1872)  7  Mad.  H  G.  R.  47  (50)  (Durvasula  Gangadharudu  v.  Durvasula 

Narasammah). 

(7)  63  P.  W.  R.  1914  (Amar  Nath  v.  Gurdas  Mai). 

(8)  59  P.  R.  1893  (Mul  Chand  v.  Sadhu  Singh). 

(9)  1 1877j  I.  L.  R.  1  Mad.  252  (P.  C.)  (Pauliem  Valoo  v.  Pauliem  SooWh). 

(10)  (1882)  I.  L.  R.  6  Bom.  225  (Lakshman  v.  Jamnabai). 

(11)  (1890)  7.  L.  R.  15  Bom.  32  {Krishnaji  v.  Mow). 

(12)  (1898;  /.  L.  R.  20  All.  435  (Lachmin  Kuar  v.  Debi  Prasad). 

(13)  (1910;  7.  L.  R.  32  All.  305  {Durga  Dat  v.  Ganesli  Dat). 

(14)  (1876)  I.  L.  R.  1  Cal.  470  (Johurra  Bibee  y.  Srec  Gopal). 
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The  order  of  Mr.  Justice  LeRossignol  was  as  follows  : — 
17  th  March  1915  LeRossignol,  J. — The  District  Judge  has  docreed  plaintiff's 

claim  on  four  hundis  aggregating  Rs.  7,200  against  all  the 
defendants,  the  five  sons  of  Joti  Mai,  in  their  capacity  of 
surviving  members  of  the  joint  family  which  owned  the  shop 
trading  under  the  style  Nagar  Mai- Joti  Mai. 

The  proceedings  took  pla  ce  in  the  presence  of  three  of  the 
sons  and  ex-parte  against  Achhru  Mai  and  Mela  Ram. 

The  only  appellants  are  Gokal  Chand  and  Arnar  Nath,  the 
two  youngest  sons  of  Joti  Mai,  for  whom  it  is  contended  (1 ) 
that  the  hundis  being  unsigned  are  incomplete  by  law  and 
custom,  (2)  that  as  they  were  not  presented  tho  appellants 
cannot  be  held  liable  upon  them,  (3)  that  even  if  they  be  held 
to  be  valid  and  their  presentment  not  essential,  they  were 
without  consideration  as  the  earlier  hundi  which  they  replaced 
had  not  been  returned,  and  the  claim  is  time-barred,  (4)  that 
the  hundis  were  not  drawn  by  Girdhari  Lai  as  manager  of  a 
joint  Hindu  family  business  of  which  they  were  members, 
(5)  that  the  hundis  were  not  executed  in  the  regular  course  of 
business,  having  been  executed  after  the  firm  had  ceased  to  do 
business,  finally  that  in  no  case  were  the  appellants  personally 
liable,  but  at  the  most  only  to  the  extent  of  their  interest  in  the 
joint  family  property. 

In  the  lower  Court  Gokal  Chand  denied  all  knowledge  of 
the  matter  and  pleaded  that  there  was  no  cause  of  action 
against  him. 

Amar  Nath  tendei'ed  much  the  same  plea,  but  added  that 
the  debt  had  been  paid  off. 

Girdhari  Lai  denied  that  the  hundis  had  been  presented, 
alleged  that  his  father  Joti  Mai  was  sole  owner  of  the  firm, 
that  the  debt  had  been  paid  and  that  he  was  not  personally 
liable. 

It  will  thus  be  seen  that  the  objection  as  to  tho  absence  of 
a  signature  on  the  hnndis  was  not  raised  at  all  in  the  pleas  and 
the  District  Judge  states  that  it  was  raised  at  a  very  late 
sta^e. 

In  this  Court  Girdhari  Lai  was  represented  by  counsel  who 
claimed  the  right  to  be  heard  in  support  of  tho  appeal,  llo 
based  his  claim  on  rule  4  and  rule  33  of  order  41,  but  we  hold 
without  any  hesitation  that  the  authorities  he  cited  hi  support 
of  his  claim  are  not  to  the  point  Rule  33  confers  certain 
powers  on  Appellate  Courts  in  very  peculiar  cases  of  tho  nature 
described  in  the  illustration,  wliilst  rule  4  deals  with  cases 
where   one  defendant  or  more  professes  to  appeal  on  behalf  of 
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all  defendants  and  not  as  in  this  case  where  two  defendants 
appeal  on  their  own  behalf  solely  and  implead  the  non-appeal- 
ing defendants  as  respondents.  These  rules  however  are  quite 
beside  the  point  ;  the  rule  which  defines  the  procedure  in 
appeal  and  the  respondents'  right  to  be  heard  is  rule  16  of  the 
same  order,  which  provides  that  the  respondent  shall  be  heard 
against  the  appeal.  The  only  other  rule  that  might  be  applic- 
able is  rule  22,  but  it  does  not  apply  in  this  particular  case. 

We  therefore  decided  that  Mr.  Kirkpatrick  could  not  be 
heard  except  against  the  appeal  ;  to  have  held  otherwise  would 
have  been  to  set  at  naught  the  clear  provisions  of  the  Code, 
the  Limitation  Act  and  the  Court  Fees  Act. 

The  following  table  illustrates  the  relationship  of  parties  : — 
NAGAR  MAL 
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r  i 

Hukam  Chaud  Joti  Mai 

I  I 

Plaintiffs.  Defendants. 

The  debtor  firm  Nagar  Mal-Joti  Mai  failed  in  1900  and 
after  that  the  only  business  done  was  that  of  liquidation. 
Joti  Mai's  death  occurred  in  1936,  but  the  hundis  sued  upon 
were  in  respect  of  debts  incurred  by  the  defendant  firm  as 
early  as  1902. 

In  the  lower  Court  the  defendant  Amar  Nath  called  as  a 
witness  by  the  plaintiff  was  not  examined  in  detail,  but  his 
statement  in  a  previous  case  Girdhari  Lai  versus  Achhru  Mai 
was  read  to  him  or  by  him  and  he  admitted  its  correctness. 

The  earlier  statement  was  not  however  put  on  the  record 
and  appellants'  counsel  contended  that  it  was  not  evidence  in 
this  case  ;  as  however  it  was  obvious  that  this  procedure  was 
adopted  by  plaintiff  and  not  objected  to  by  defendants  solely 
with  the  object  of  avoiding  useless  repetition  and  of  bringing 
the  relevant  portions  of  the  earlier  statement  on  the  record, 
the  appellants'  contention  was  overruled,  for  plaintiff  could 
not  be  made  to  suffer  for  the  carelessness  of  the  lower  Court. 

Defendant-appellants  raised  a  further  contention  that  they 
were  sued  as  owners  of  the  firm,  i.e.,  as  contractual  partners 
and  that  they  had  no  notice  that  they  were  sued  as  mem- 
bers of  a  joint  Hindu  family  owning  a  family  business,  but 
respondent>plaintiff  shewed  that  the  matter  was  made  clear 
in  the  replications  and  involved  in  two  of  the  issues. 

Respondent-plaintiff  next  urged  that  the  appellants  must 
be  confined  in  appeal  strictly  to  the  objections  taken  by  them 
in  their  pleadings,  consequently   they   could   not   be   heard   to 
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argue  that  the  hundis  were  incomplete  for  want  of  signature, 
that  the  claim  was  bad  for  want  of  presentation,  that  the 
family  was  not  joint  and  that  there  was  no  family  business. 
On  a  careful  consideration  of  the  rules  regarding  pleadings  w& 
hold  that  the  appellants  cannot  avail  themselves  of  the  pleas 
preferred  by  their  co-defendant  who  has  not  appealed  and 
consequently  we  overrule  the  objections  that  the  hundis  are 
defective  because  they  are  not  signed  and  that  the  suit  must 
fail  for  lack  of  presentment  of  the  hundis,  and  we  take  this 
course  all  the  more  readily  in  that  we  hold  that  in  equity 
these  objections  have  no  foundation.  "With  these  objections 
admittedly  disappear  the  cognate  objections  that  the  suit  is 
time-barred  and  that  the  hundis  were  without  consideration. 
Remain  then  the  main  questions  in  this  case,  viz.,  whether  the 
appellants  were  members  of  a  joint  Hindu  family  carrying  on 
an  ancestral  family  business,  whether  the  hundis  were  executed 
by  the  family  manager  in  the  ordinary  course  of  business  and 
whether  the  appellants  are  liable  at  all,  and  if  so,  in  what 
degree  ? 

On  these  latter  points  my  learned  brother  will  write  his 
conclusions  in  a  separate  judgment. 

A  careful  consideration  of  the  depositions  of  Giidhari  Lai, 
Achhru  Mai  and  Amar  Nath,  all  defendants  who  were 
examined  as  witnesses  by  the  plaintiff  forces  me  to  the  inevit- 
able conclusions,  that  the  sons  of  Joti  Mai  with  their  father 
constituted  a  joint  Hindu  family,  that  there  was  never  any 
disruption  of  that  family,  that  the  family  carried  on  an  ances- 
tral family  business,  that  the  hundis  in  dispute  were  drawn  in 
liquidation  of  a  debt  incurred  whilst  the  family  business  was 
in  an  active  condition,  for  the  purposes  of  that  business,  and 
that  though  the  business  languished  in  1900,  there  was  no 
formal  closure  of  the  books  till  about  1906. 

It  was  argued  that  the  appellants,  one  being  an  Indian 
Civilian,  the  other  a  pleader  had  left  the  family  and  quitted 
the  paternal  home,  but  I  see  no  reason  to  doubt  that  this 
cessor  of  commensality  was  a  mere  accident,  forced  upon  thera 
by  the  circumstances  of  their  professions.  Mere  cessor  of 
commensality  is  not  conclusive  proof,  by  any  means,  of 
disruption  and  in  this  case  it  is  amply  counter!)  ilaneed  by 
other  facts  tending  to  shew  that  the  family  is  still  joint, 
more  particularly,  that  Gokal  Chand  has  not  severed  his  con- 
nection with  the  family,  and  has  thrown  his  surplus  income 
into  the  family  hotchpot.  In  his  pleas  he  did  not  even  allege 
severance  and  claimed  absolution  from  personal  liability, 
solely  because  ho    was   not   privy   to   tho   transaction.     Gokal 
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Chand  moreover  has  not  gone  in^o  the  witness-box  to  deny 
on  his  own  behalf  the  admissions  of  his  brothers  and  I  cannot 
regard  this  circumstance  as  other  than  most  significant.  There 
is  on  the  l'ecord  not  an  iota  of  evidence  to  show  that  he  ever 
separated  from  his  family,  nor  is  his  counsel  able  to  suggest 
any  definite  date  of  such  separation.  All  he  can  say  is  that 
in  1899  his  client  joined  the  Government  service  in  the  United 
Provinces.  As  I  have  remarked  above,  this  forced  cessor  of 
commensality  is  psr  se  no  adequate  proof  of  separation. 

My  conclusion  is  that  the  appellants  as  members  of  a 
joint  Hindu  family  carrying  on  an  ancestral  family  trade  are 
liable  on  the  hundis,  executed  in  payment  of  a  trade  debt  of 
long  standing. 

There  has.  been  no  argument  on  the  lukewarm  objection 
raised  by  Amar  Nath  alone  of  appellants  that  the  hundis  had 
been  repaid. 

The  final  jioint  for  decision  is  the  extent  of  the  appellant's 
liability,  whether  it  is  unlimited  or  is  confined  merely  to 
their  interest  in  the  family  property. 

We  have  been  referred  to  many  rulings,  but  very  few 
are  in  point. 

The  most  apposite  are  : 

1  Bom.  H.  G.  Reports  Appendix  51  (1). 

22  Mad,  p.  166(2). 

29  All.,  p.  176  (3). 

My  deductions  from  the  authorities  are  that  a  minor 
co-parcener  in  a  joint  Hindu  family  carrying  on  an  ancestral 
business  is  liable  during  his  minority,  only  to  the  extent  of 
his  interest  in  the  joint  family  property,  that  on  reaching 
majority  he  may  sever  his  connection  with  the  joint  family 
and  partition  his  net  share,  i.  e.,  his  share  after  deduction  of 
the  joint  family  debts  incurred  during  jointness,  and  thereafter 
be  free  from  all  liability  in  respect  of  the  family  he  has  quitted  ; 
should  however  he  elect  to  remain  in  the  family  he  impliedly 
undertakes  responsibility  for  future  family  debts,  but  except 
in  cases  when  he  is  an  actual  contracting  party,  hia  liability 
is  confined  to  his  share  in  the  joint  estate.  Unlike  a  contractual 
partner,  he  will  incur  no  personal  liability. 

As  to  the  meaning  to  be  attached  to  the  expression  "  joint 
family  credit  "  as  used  in  1  Bom.  H.    C.    E.    Appendix    51    (1) 


(1)  (1861)  1  Bom.  II.  C.  R.  Appendix  51  {Ram  Lai  v.  Lakhmi  Chand). 

(2)  U898)  /.  L.  R.  22  Mad,  166  (Clialamayya  v.  Varadayya). 

(3)  (1906;  1.  L.  R.  29  All.  176  {Bishambhar  Nath  v.  Fateh  Lai). 
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and  I.  L  B.  lGal.  470  (1),  I  adopt  the  view  taken  in  22 
Mad.,  p.  1G6  (2),  that  the  credit  which  the  manager  is  entitled 
to  pledge  is  the  credit  not  of  the  several  members  but  that  of 
the  family  as  a  quasi  corporate  body. 

In  this  case  although  I  hold  it  proved  that  after  1900 
the  original  business  of  the  family  languished,  I  hold  it  also 
proved  that  the  family  funds  were  diverted  iuto  other 
channels,  i.e.,  the  working  of  factories,  and  that  in  this  new 
form  of  business  the  appellants  took  an  interest  of  a  more 
or  less  active  nature,  yet  I  am  unable  to  find  that  they  ever 
took  on  themselves  the  burden  of  personally  discharging  the 
hundis  in  suit. 

My  view  then  is  that  the  appellants  are  members  of  a 
joint  Hindu  family  carrying  on  an  ancestral  business  that 
disruption  has  not  been  established  and  that  they  are  liable 
in  respect  of  these  hundis  not  personally  but  to  the  extent  of 
their  shares  in  the  whole  of  the  joint  family  p.operty. 

What  is  joint  family  property  is  a  matter  which  might 
be  left  for  decision  in  execution,  but  as  the  lower  Court  has 
considered  the  point  and  it  is  necessary  to  determine  the 
principle  involved,  I  would  hold  that  the  appellants'  acquired 
property,  till  partition  and  disruption,  if  and  when  they  occur, 
is  joint  family  property. 

This  conclusion  I  base  on  the  doctrine  that  accretions  to 
joint  property,  due  to  the  employment  of  joint  property,  are 
joint  property. 

Now  the  question  in  this  case  is  whether  the  appellants 
obtained  from  the  family  the  funds  which  enabled  them  to 
acquire  not  their  ordinary  education  but  the  special  training 
which  enabled  one  to  enter  the  Indian  Civil  Service  and  the 
other  the  profession  of  a  pleader. 

On  that  point  practically  no  evidence  has  been  tendered 
and  the  question  then  arises :  on  whom  does  the  onus  lie  ? 
which  side  would  fail  in  the  absence  of  all  evidence  on  tho 
point  ? 

Having  regard  to  the  common  course  of  natural  events 
and  human  conduct,  I  consider  that  section  114  of  the  Evidence 
Act  justifies  a  very  strong  presumption  that  the  appellants 
were  provided  with  their  special  training  at  the  expense  of 
the  family.  Amar  Nath  indeed  admits  his  indebtedness  in  this 
respect  to  the  family,  whilst  Gokal  Chafed  has  never  suggested 
that  tho    cost  of  his    training  in    England    was    defrayed    from 

(2)  (1898;  l.  L.  B,  22  Mad.  10G  {ChaUniunjya  v.  Yaradaijya). 
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any  other  source  and  has  not    troubled  to  tender  himself  as   a 
witness. 

On  the  other  hand  it  is  clear  that  he  has  been  throwing 
his  surplus  income  into  the  family  hotchpot,  has  acted  as 
adviser  in  business  matters,  and  as  was  stated  before  us  has 
taken  a  share  in  mills  in  his  own  name. 

My  conclusion  then  is  that  in  all  human  probability  the 
appellants  received  their  special  training  to  the  detriment  of 
the  family  funds,  that  the  onus  of  proving  the  contrary  lay  very 
heavily  on  them  and  that  this  onus  has  not  been  discharged. 

I  am  fortified  in  this  view  by  the  remark  in  Durvasula 
Gangadharudu  v.  Durvasula  Narasammah  and  others  reported 
Mad.  II.  0.  R.,  Volume  VII  at  page  50  (1).  The  fair  pre- 
sumption would  be  that  such  attainments  as  the  Vakil  pos- 
sessed had  been  acquired  with  the  assistance  of  the  family 
means  and  this  presumption  does  not  seem  to  be  rebutted  in 
this  case  by  evidence  of  the  acquisition  of  such  attainments 
without  such  assistance. 

In  this  view  I  would  maintain  the  lower  Court's  decree 
with  the  slight  modification  above  set  forth,  so  far  as  appellants 
are  concerned  and  dismiss  the  appeal  on  all  other  points,  but 
in  the  circumstances  I  would  leave  parties  bear  their  own  costs 
in  this  appeal. 


The  order  of  Mr.  Justice  Shah  Din  was  as  follows  : — ■ 

Shah  Din,  J. — The  questions  which  require  determination  2Uh  March  1915. 
in  this  case  and  which  were  argued  at  considerable  length 
by  the  learned  counsel  on  both  sides  have  been  stated  in  the 
judgment  of  my  learned  colleague.  As  pointed  out  by  him, 
the  District  Judge  decreed  the  plaintiffs'  claim  in  full  against 
all  the  five  defendants,  sons  of  Joti  Mai ;  and  the  present 
appeal  has  been  preferred  to  this  Court  only  by  two  out  of 
the  five  defendants,  namely,  Mr.  Gokal  Chand,  who  is  a 
member  of  the  Indian  Civil  Service  and  Lala  Amar  Nath,  who 
is  a  pleader. 

Girdhari  Lai,  who  contested  the  plaintiffs'  claim  in  the 
lower  Court,  did  not  appeal  to  this  Court  from  the  District 
Judge's  decree  ;  but  in  the  course  of  the  argument  before  us 
Mr.  Kirkpatrick,  who  appeared  for  him,  desired  to  be  heard 
in  support  of  the  appeal  filed  by  Mr.  Gokal  Chand  and  Lala 
Amar  Nath  and  asked  us,   in  the   event  of   our   accepting   the 

(lj  (1872)   7  Mad.  H.   C,  B.  47   (50)   (Durvasula  Gangadharudu    v 
Durvasula  Narasammah). 
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appeal,  to  reverse  the  decree    of   tho   District   Judge   not    only 
in  favour  of  the  appealing    defendants,  but   also   in   favour   of 
Girdhari   Lai.     In     support   of   this    position   he   relied   upon 
rule  4  and  rule  33  of  order   41   of  the   Civil  Procedure   Code. 
It  is    clear   that    Girdhari   Lai   had   acquiesced   in   the   lower 
Court's  decree  so  far  as  it  affects   him,   and,    as   stated   by   nxy 
learned    colleague,    after    hearing   Mr.    Kirkpatrick    we   ruled 
that  we  were  not  prepared  to  allow   his    client    to    impugn   the 
decree,  the  rules  of  the  Civil    Procedure   Code    relied  upon   by 
him  not  being  intended  to  apply  to   a   case   of   this  kind.     The 
pleadings  of  the    parties  in  the   lower   Court   have   been   sum- 
marised in  my  learned  colleague's   judgment ;  and   I    may   say 
at  once,  that  in  view  of  these  pleadings,  I  agree  with  him  that 
it  was  not  open  to  the  appellants  to  raise  at  a  late  stage  of   the 
case  the  contentions  that  the  hundis  sued  upon  were  not  signed 
and   were   therefore   incomplete,    and   that   the   suit    was    not 
maintainable  because  the  hundis   had   not   been    presented   for 
payment    on   maturity.     The   fact   that   the    hundis    were  not 
signed  by  Girdhari    Lai  or  by  any   other   member   of   the   firm 
of   Nagar  Mal-Joti  Mai  was   mentioned   for   the   first   time   in 
the  evidence  of   Girdhari   Lai    when  he   was  examined   as    a 
witness  for    the   plaintiff   on    the   12th    January    1912.     After 
that  date    thei^e    was   an   interval   of    about  two    months,    and 
when  on  the  14th  March  1912  the   plaintiffs    pi'oduced   further 
oral   evidence   they  tried  to  prove  that  the  hundis  in  question 
although  they  were  not  signed,  were  valid   and   could   be    sued 
upon  under  a  special  mercantile   usage.     The    defendants    pro- 
duced rebutting  evidence  on  this  point  on  the  25th   March  1912, 
and  thereafter  the  point  was  argued  before  the  District   Judge 
without   any   definite    issue   being   drawn    upon    it.     In    these 
circumstances,    I    agree  with    my    learned    colleague    that   the 
appellants  were   precluded    from    questioning    the  validity    of 
the  hundis  because  they  were  not  signed  ;  and  for  the    purposes 
of  this  appeal  we  must  consider  the  hundis  to  have  been  validly 
executed.     As  regards    the  non-presentment   of   the    hundis    at 
the  due  date,  this  point  was  not  raised    by   the    present    appel- 
lants in  their  pleas  which  were  filed  separately    from    those   of 
Girdhari  Lai,  and  they  should  not  have   been    allowed    to   take 
this  point    in   argument    before   the    lower   Court.     As   stated 
by  my  learned  colleague,  if  the  hundis   are    to    be   regarded    as 
properly  drawn  the  questions  of  novation    and  bar  by  limitation 
which  have  been  raised  in  the    grounds  of  appeal  do   not   arise 
and  need  not  be  discussed. 

The  crucial  points  which    requiro   decision   in   this   appeal 
are  i — (1)  whether  the  appellants  were,  at  tho   time  when   tho 
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hundis  in  suit  were  executed,  members  of  a  joint  Hindu  family 
carrying  on  an  ancestral  family  business ;  (2)  wbether  the 
hundis  were  executed  by  the  manager  of  the  family  in  the 
ordinary  course  of  that  business  ;  and  (3)  whether  the  present 
appellants  are  personally  liable  on  the  hundis. 

Upon  the  first  question  our  attention  was  drawn  by  the 
learned  counsel  for  the  appellants  to  a  judgment  of  this  Court 
in  First  Appeal  No.  852  of  1912  (Amar  Nath  and  another 
v.  Gurdas  Mai  and  another)  reported  as  No.  63  P.  W.  B. 
1914(1).  That  was  a  case  in  which  the  present  appellants, 
along  with  their  brothers,  were  sued  by  certain  plaintiffs  on 
four  hundis  which  were  alleged  to  have  been  executed  by 
Girdhari  Lai,  brother  of  the  appellants,  as  a  manager  of  the 
family  firm  of  Nagar  Mal-Joti  Mai.  The  present  plaintiffs 
were  not  parties  to  that  suit ;  and  this  Court  decided  that, 
in  view  of  the  pleadings  of  the  parties,  the  question  whether 
Joti  Mai  and  his  sons  constituted  a  joint  family  or  not  at  the 
time  when  the  hundis  then  in  suit  were  executed  did  not  arise 
for  decision,  and  that  upon  the  evideuce  on  the  record  of  that 
case  it  was  not  proyed  that  the  appellants  were  (apart  from 
their  capacity  of  members  of  an  alleged  joint  Hindu  family  J 
partners  of  the  trading  firm  known  as  Nagar  Mal-Joti  Mai. 
The  appellants'  alleged  liability  on  the  h-mdis  was,  therefore, 
held  not  established.  Obviously  the  findings  in  that  case  are 
not  relevant  to  the  present  case,  and  this  was  frankly  conceded 
by  the  learned  counsel  for  the  appellants. 

In  the  present  case  there  is  some  evidence,  though  not  of 
a  very  satisfactory  character  that  in  June  1905,  when  the 
hundis  in  suit  were  executed  by  Girdhari  Lai,  the  appellants 
were  members  of  a  joint  Hindu  family  which  was  carrying  on 
an  ancestral  business  under  the  name  and  style  of  Nagar  Mal- 
Joti  Mai.  It  is  in  evidence  that  the  firm  of  Nagar  Mal-Joti  Mai 
had  failed  in  1900,  but  the  business  of  winding  up  the  firm 
appears  to  have  continued  for  some  years  and  the  account 
books  were  not  closed  till  after  the  death  of  Joti  Mai  in  April 
1906  (paper-book  A,  page  7,  sixth  plea  filed  by  Girdhari  Lai, 
and  page  18,  line  12  of  Achhru  Mai's  statement).  The  legal 
presumption  in  favour  of  Joti  Mai  and  his  sons  constituting 
a  joint  family  receives  strong  support  from  the  evidenoe  of 
Aohhru  Mai  and  Lala  Amar  Nath,  appellant.  The  latter  waa 
not  examined  in  detail  in  this  case,  but  the  statement  made 
by  him  in  December  1910  in  a  case  in  which  his  bx'othor 
Girdhari   Lai   was  plaintiff  and   his  other  brothers  were  defen* 


(1)  63  P.  W.  ft  lyil  {Amar  Nath  v.  Gurdas  Mai). 
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dants  was  read,  out  to  him,  and  on  his  admitting  it  to  be 
correct  it  was  placed  on  the  present  record  as  evidence  in  the 
case.  It  is  printed  at  pages  23 — 31  of  the  supplementary 
paper-book  B.  Reading  that  statement  with  that  of  Achhru 
Mai  in  this  suit,  the  conclusion  that  Joti  Mai  and  his  sons 
formed  a  joint  Hindu  family  at  the  time  when  the  hunJis  in 
suit  were  executed  is  justified.  That  the  family  was  at  the 
time  carrying  on  an  ancestral  business  is  also  proved  by  the 
evidence  of  Achhru  Mai  read  with  that  of  Girdhari  Lai ;  and 
it  is  in  my  opinion  further  proved  that  the  hiaidis  sued  upon 
were  executed  by  Girdhari  Lai  as  manager  iu  the  ordinary 
course  of  the  ancestral  business. 

It  remains  now  to  consider  whether  the  present  appellants 
are  liable  on  the  hundis   sued   upon,    and,    if   they   are   liable, 
what  is  the  nature    and    extent   of    their  liability.     Upon   the 
determination   of  tliis   question   the   following  facts   have     a 
material  bearing.     We  were  told  in  the  course  of  the  argument, 
and  it  may  be  taken  as    an    undisputed   fact,    that   Mr.    Gokal 
Chand  appellant  was  in  England   from    1892   to    1899,   during 
which  yea,rs  he  was    being   trained    there   for  tho  Indian  Civil 
Service.     There  is  nothing  on  the  record  to   shew   that   before 
he  left   for  England    in   1892   betook    an   active   part   in    tho 
business  of  the  firm  ;   and   indeed   it  is  clear  that  he  could  not 
have  taken  any  such  part  as  he  must   then   have  been  a  minor. 
On  his  return  to  India  in  1839  he  was,  we  were  told,  posted    to 
the  United  Provinces,   and  it  has  not   been  proved  in  this   case 
that  since  1899  he  has  ever  actively  participated  in   the   firm's 
business.     In  the  statement  of  Lala  Amar  Nath   in    paper-book 
B  there  are  some   references    to   a  dispute   which    had    arisen 
between  him  (Lala  Amar  Nath)  and  his  brother    Girdhari    Lai 
regarding   Lala   Amar   Nath's   share   or   interest    in     certain 
factories  (which  we  were   told   in   ai'gumeut,   were   situated  in 
Kaithal,  Lyallpur,  etc.,  and  in  which  third  parties  were  also  co- 
sharers)  ;  and  according  to  Lala  Amar  Nath,  Mr.  Gokal  Chand 
intervened  in  the  dispute  and  took  some  part  in  the   settlement 
of    it.     It   is    not   satisfactorily    shewn    that   the  factories    in 
question  wei e  part  of  the    joint   property   of   the   family,    but 
assuming  that  they  may  be  ti-eated    as    such,  it    is    not    proved 
that  Mr.  Gokal  (hand  ever  took  an  active  part  iu  their  manage- 
ment, and  indeed  being  a  member  of  the   Indian    Civil   Service 
he   was   from   his    position  clearly  precluded    from  doing   so. 
The  mere  fact  that  he  had  a   share  in  the  factories    or  in    the 
joint  property,  if  any,  of  the  family  is  insufficient   to    establish 
his  active  participation  in  the  conduct  of  the  business    relating 
to  the  factories  or  to  the  family    property.     So   much   lor   Mr. 
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Gokal  Chand.  As  regards  Lala  Amar  Nath,  appellant,  in  the 
course  of  his  statement  printed  in  paper-book  B  he  says  at 
page  27  :— 

"  In  1899  I  -went  to  Lahore  for  prosecuting  my  studies. 
"  Till  that  time  I  had  not  interfered  in  the  business  of  the 
"  shop-  I  was  studying  at  Ferozepore,  I  obtained  the  degree 
"in  1906.  1  studied  in  the  Law  College  till  the  end  of  1908. 
"  I  gave  up  my  studies  for  one  year,  i,  e.,  1903-04."  This 
statement  is  sufficient  to  shew  that  Lala  Amar  Nath  had  no 
concern  with  the  management  of  the  business  of  the  family 
firm  between  1899  and  1908,  nor  does  the  evidence  of  the  other 
witnesses  produced  by  the  plaintiffs  connect  him  with  its 
management.  In  fact,  of  the  five  brothers  only  Achhru  Mai 
and  Girdhari  Lai  are  proved  by  the  evidence  on  the  record  to 
have  had  a  direct  share  in  the  management  of  the  business, 
the  remaining  three  brothers  being  concerned  in  it  simply  and 
solely  in  their  capacity  of  members  of  a  joint  Hindu  family 
carrying  on  an  ancestral  business.  Such  being  the  fact",  the 
law  applicable  to  the  case,  so  far  as  the  liability  of  the  present 
appellants  on  the  hundis  in  suit  is  concerned,  is  that  laid 
down  in  /.  L  B.  22  Mad.  166  (1)  and  J.  L.  U.  2)  All.  167  (2). 
In  the  first  mentioned  case  Subramania  Ayyar,  J.,  explained 
the  law  in  the  following  terms  :— 

"  No  doubt  where  it  is  shewn  that  the  contract  relied  on, 
"  though  purporting  to  have  been  entered  into  by  the  manager 
"  only,  is  in  reality  one  to  which  the  other  coparceners  are 
"  actual  contracting  parties  either  because  they  had  agreed, 
"  before  the  contract  was  entered  into,  to  be  personally  bound 
"  thereby,  or  because  they,  being  in  existence  at  the  date  of  the 
"  contract  and  competent  to  enter  into  it,  have  subsequently 
"  duly  ratified  and  adopted  it,  in  that  case  unquestionably 
"  every  such  coparcener  is  absolutely  responsible.  Equally  he 
<;  would  be  responsible  though  he  did  not  assent  to  the  parti- 
"  cular  contract,  if  there  had  been  such  acquiescence  on  his 
"  part  in  the  course  of  dealings,  in  which  the  particular 
"  contract  was  entered,  as  to  warrant  his  being  treated  in  the 
11  matter  as  a  contracting  party.  When,  however,  such  is  not  the 
"  case,  but  the  contract  is  of  a  character  such  as,  under  the 
"  law,  to  entitle  the  manager  to  enter  into,  independently  of 
"  the  consent  of  the  other  members  of  the  family,  so  as  to 
"  bind  them  thereby,  then  it  is  clear  that  the  scope  of  the 
"  manager's  power  is  restricted  to,  and  does  not  extend  beyond, 
"  the  family  property.     As  regards  the  other  property  in   the 


(1)  (1898)/.  L.  R.  22  Mad.  160  (Ckalamayyav.  Varadayija). 

(2)  (1906;  /.  L.  R.  29  All.  160  (107)  (Bishambkar  Natk  s.Sheo  Narain). 
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"  hands  of  a  coparcener,  no  other  coparcener,  whether  he  be  the 
"  manager  or  not,  has  any  title  whatsoever.  The  legal  in- 
"  dividuality  of  a  coparcener  is  not  merged  in  the  manager 
"  so  far  as  the  coparcener's  self-acquired  or  other  separate 
"  property  is  concerned.  Even  when,  under  the  Hindu  Law 
"  according  to  the  Smritis,  the  family  was  paramount  it  did 
"  not  entirely  absorb  the  legal  individuality  of  the  members  of 
"  whom  it  consisted." 

After  reviewing  several  authorities  bearing  on  the  question 
before  him,  the  learned  Judge  held  that  the  separate  or  self- 
acquired  property  of  a  member  of  a  joint  Hindu  family  was 
not  liable  for  the  payment  of  a  debt  which  had  been  incurred 
by  the  manager  of  the  family  for  a  family  purpose  but  that 
such  member  was  liable  for  the  payment  of  such  debt  to  the 
extent  of  his  share  in  the  family  property. 

In  the  Allahabad  case  cited  above  the  learned  Judges, 
following  I.  L.  Ii.  22  Mad.  166  (!)  drew  a  distinction  betweon 
a  joint  ancestral  family  business  under  the  Hindu  Law  man- 
aged by  the  adult  members  of  the  family  and  an  ordinary 
contractual  partnership,  and  they  went  on  to  observe : — 

"  In  the  case  of  the  latter,  each  partner  is  a  contracting 
"  party,  all  the  partners  holding  themselves  out  as  trading  on 
"  the  credit  of  their  combined  and  separate  funds.  Whereas 
"  in  the  case  of  a  joint  family  ancestral  business  there  is  no 
"  contract  of  partnership  whatever  between  the  members  of 
"  the  joint  family.  The  family  frequently  contains  amongst 
11  its  members  minors  who  acquired  their  interest  in  the  business 
"  by  birth.  Indeed  it  may  be  safely  assumed  that  in  most  of 
"  the  existing  Hindu  joint  family  trading  firms  the  parties 
"now  interested  in  them  acquired  their  interest  by  birth  and  not 
"  by  contract.  Admittedly,  minor  members  are  liable  to  the 
"  exteut  of  their  respective  interests  in  the  joint  family 
"  property  for  the  acts  of  tho  managers  of  the  joint  family 
"  business.  But  we  do  not  think  that  their  liability  extends 
"  further.  If  any  of  the  member  of  a  joint  family  happen  to 
"  have  separate  estates  we  know  of  no  good  reason  why  such 
"  separate  estate  should  be  held  so  liable.  We  do  not  tbink 
"that  the  rule  laid  down  in  the  case  of  Goode  v.  Harrison 
"  24  It.  11.  3U7  (1821)  (2)  that  a  minor  on  attaining  majority 
"  must  promptly  notify  his  disaffirmance  of  a  partnership 
"  if  be  is  to  avoid  future  liabilities,  can,  bearing  in  mind  the 
11  dissimilarity  in  the  way  in  which   a  contractual    partnership 

(l;  (1898)  /.  /.  B.  --  .1/'"/.  166  (Ohalamayya  v.  Varaiayya) 
{?)  (1821J  24  B.  J.'.  307  [Qoode  v.  Uumsvii). 
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"  and  a  Hindu  joint  ancestral  family  trading  business  originate, 
"be  applicable." 

"  In  conclusion,  then,  our  view  is  that  the  defendant- 
"  appellant,  never  having  held  himself  out  as  a  partner  and 
"never  having  taken  any  part  whatever  in  the  transactions 
"  out  of  which  the  plaintiff's  claim  has  arisen,  even  though 
"  he  had  attained  majority  at  the  time,  is  not  liable  to  satisfy 
"  that  claim  out  of  his  separate  property ;  in  other  words, 
"  thatah  did  not  after  he  had  attained  full  age,  by  any 
"consentient  act  become  a  partner  in  the  joint  ancestral 
"  family  business  and  thereby  render  his  separate  estate 
"  liable  to  satisfy  the  obligations  of  the  firm." 

No  relevant  authorities  to  the  contrary  have  been  cited 
before  us.  No.  59  P.  B.  1893  (1 )  on  which  reliance  was 
placed  by  the  learned  counsel  for  the  respondents  does  not 
lay  down  the  law  differently.  All  that  it  decides  is  that,  in 
the  circumstances  stated  in  the  judgment  in  that  case,  the 
minor  member  of  the  family  was  liable  equally  with  his  major 
brother  who  was  the  manager  of  the  ancestral  family  business, 
for  payment  of  the  debt  incurred  by  the  manager  in  the  course 
of  the  said  business  to  the  extent  of  his  (minor's)  share  in  the 
family  property.  There  was  in  that  case  no  question  whatever 
of  the  separate  or  self- acquired  property  of  the  minor  being 
made  liable  for  the  payment  of  the  debt  in  question.  Most  of 
the  authorities  cited  and  relied  on  by  the  lower  Court  are 
noted  in  the  decision  just  cited  ;  and  it  is  clear  that  the  lower 
Court  has  entirely  misunderstood  the  law  on  the  question 
under'consideration.  On  the  strength  of  No.  59  P.  R.  1893  (1), 
therefore  the  personal  liability  of  the  present  appellants,  that 
is  to  say,  their  liability  beyond  their  shares  in  the  ancestral 
family  business  or  family  propeity,  if  any,  is  not  established. 
That  they  are  liable  on  the  hundis  in  suit,  so  far  as  their 
shares  in  the  joint  family  property  are  concerned,  is,  in  my 
opinion,  upon  the  facts  fouud,  beyond  question. 

The  next  question  for  consideration  is  whether  their  sepa- 
rate or  self-acquired^property  is  liable  for  payment  of  the  amount 
of  the  hundis  on  the  ground  that  the  appellants,  having  received 
their  special  training  at  the  expense  of  the  joint  family 
property,  their  self-acquisitions  must  be  considered  as  forming 
part  of  the  joint  family  property  and  as  such  must  be  held 
liable  for  payment  of  the  debts  of  the  joint  family.  Although 
on  this  point  no  evidence  has  been  tendered,  my  learned  colleague 

(1)  59  P.  R.  1893  (Mul  Chand  v.  Sadhu  Singh), 
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holds  "  that  section  114  of  the  Evidence  Act  justifies  a  very 
strong  presumption  that  the  appellants  were  provided  with 
their  speoial  training  at  the  expense  of  the  family," 

My  learned  colleague  continues  : — 

"  Amar  Nath  indeed  admits  his  indebtedness  in  this  respect 
to  the  family  ;  whilst  Gokal  Chand  has  never  suggested  that 
the  cost  of  his  training  in  England  was  defrayed  from  any 
other  souroe  and  has  not  troubled  to  tender  himself  as  a 
witness. 

"  On  the  other  hand,  it  is  clear  that  he  has  been  throwing 
his  surplus  income  into  the  family  hotchpot,  has  acted  as 
adviser  in  business  matters,  and,  as  was  stated  before  us,  has 
taken  a  share  in  mills  in  his  own  name. 

"  My  conclusion  then  is  that  in  all  human  probability 
the  appellants  received  their  special  training  to  the  detriment 
of  the  family  funds,  that  the  onus  of  proving  the  contrary 
lay  very  heavily  on  them  and  that  this  onus  has  not  been  dis- 
charged." 

In  support  of  his  view  my  learned  colleague  refers  to  and 
relies  upon  certain  observations  of  Kinderslay,  J.,  in  the  case 
of  Durvasula  Gangadharudu  v.  Durvastila  Narasammah  and 
others,  reported  in  7  M.  H.  G-  Ii.  47,  at  page  50  (1). 

I  regret  that  I  cannot  agree  in  the  conclusion  arrived  at 
by  my  learned  colleague.  As  I  shall  show  presently,  in  my 
opinion,  there  is  no  initial  presumption  in  this  case  that  the 
appellants  had  received  1  heir  special  training  at  the  expense  of 
the  joint  family  business  or  of  the  joint  family  property,  if 
any  ;  but  assuming  that  such  a  presumption  can  be  legitimately 
raised  in  this  case,  my  own  view  is  that  it  has  be.en  rebutted 
by  the  facts  disclosed  by  the  evidence  on  the  record  at  least 
so  far  as  Lala  Amar  Nath  is  concerned.  I  may  also  point  out 
that  the  soundness  of  the  decision  of  the  Madras  High  Court 
in  the  case  of  Durvasula  Gangadharudu  v.  Durvasula  Narasam- 
mah and  others,  which  has  been  referred  to  by  my  learned 
colleague,  was  doubted  by  Their  Lordships  of  the  Privy 
Council  in  the  well-known  case  of  Pauliem  Ghuckeray  Chetty  v. 
Pauliem  Sooryah  Chetty  reported  in  I.  L.  B.  1  Mad.  252  (2). 
After  referring  to  a  decision  of  Mr.  Justice  Jackson  and  Mr. 
Justice  Mitter  report  in  10  Weekly  Reporter  122    (3)  and    to  the 

(1)  (1872)   7  Mad.  II.  C.   R.  47   (50)   {Durrasula  Gangadharudu  v. 

Durvasula  Narasamviah). 

(2)  (1877;  /.  L.  R.   1   Mad.    252   (/'.   C.)   (Pauliem  Valoo  Chetty  v. 

Pauliem  Sooryah  Chetty(. 

(3)  (1808)  10 IV.  R.  122  (Dhunookdharce  Lall  v.  Gunput  Lall). 
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Madras  High  Court  decisions  reported  as  2   M.  R.  C.  B.  56  (1) 
and  7  M.  H.  0.  B.  47  (2j,  Their  Lordships  say  :— 

"  It  may  hereafter  possibly  become  necessary  for  this  Board 
to  consider  whether  or  not  the  more  limited  and  guarded 
expression  of  the  law  upon  this  subject  of  the  Courts  of 
Bengal  is  not  more  correct  than  what  appears  to  be  the 
doctrine  in  the  Courts  of  Madras." 

It  seems  to  me  that  in  the  present  case  in  order  to  establish 
the  liability  of  the  appellants  for  payment  of  the  amount  of 
the  hundis  in  suit,  so  far  as  their  separate  or  self-acquired 
property  is  concerned,  it  is  necessary  for  the  plaintiffs  to  prove 
that  the  appellants  had  received  their  special  education  "at  the 
expense  of  the  joint  family  business  in  connection  with  which  the 
hundis  were  executed.  It  is  not  definitely  proved  on  the  present 
record  that  there  was  or  is  any  joint  property  of  the  family  of  the 
appellants  apart  from  the  ancestral  family  business  which  was 
carried  on  under  the  name  of  Nagar  Mai- Joti  Mai,  and  it  is 
obvious  that  there  is  no  presumption  that  the  joint  family  held 
any  joint  property  independently  of  the  said  business.  It  is 
not  shewn  that  Joti  Mai,  father  of  the  appellants,  had  inherited 
any  property  from  his  own  father  which  became  the  nucleus 
of  his  acquisitions,  if  any,  apart  from  the  assets  of  the  firm  of 
Nagar  Mal-Joti  Mai,  and  it  seems  to  me  that  if  Joti  Mai  pro- 
vided the  appellant,  Mr.  Gokal  Chand,  with  funds  out  of  any 
property  held  u/  him  which  did  not  form  part  of  the  assets  of 
the  firm,  it  would  not  be  correct  to  say  that  Mr.  Gokal  Chand 
received  his  training  in  England  at  the  expense  or  to  the 
detriment  of  the  joint  family  property.  The  observations  of 
Their  Lordships  of  the  Privy  Council  in  the  case  of  Pauliem 
v.  Fauliem  above  referred  to  at  pages  260  and  261  of  the  report 
have  a  material  bearing  on  this  point.  So  far  as  Lala  Amar 
Nath  appellant  is  concerned,  he  received  his  special  training, 
as  I  shall  show  later  on,  with  the  funds  supplied  to  him  by  his 
brother,  the  other  appellant,  and  not  at  the  expense  of  the 
joint  family  property,  assuming  that  the  family  had  joint 
property  when  Lala  Amar  Nath  received  his  training  as  a 
pleader  between  1906  and  1908. 

The  fact  that  Mr.  Gokal  Chand  had  not  gone  into  the 
witness-box  in  this  case  was  strongly  commented  upon  by  the 
learned  counsel  for  the  respondents,  but,  speaking  for  myself, 
I  fail  to  see  why,  in  view  of  the  pleadings  of  the  parties,  it  was 
incumbent  on  Mr  Gokal  Chand  to  offer  himself  as  a  witness    in 

(1)  (1864)  2  Mad.  E.  C.  R.  56  (Chalakonda  Alasani  v.  Chalakondla 

Ratnachalavi) . 

(2)  (1872)  7  Mad.  H.  C.  R.  47  (Durvasula  Gangadharudu  v.  Dunasxda 

Narasammah). 
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the  case.  The  observations  made  by  Their  Lordships  of  the 
Privy  Council  in  I.  L.  R.  Zl  All.  116,  at  page  122  (I),  which 
were  relied  upon  by  the  respondents'  counsel  apply  to  a*  case 
where  a  party  to  a  suit  deliberately  abstains  from  giving 
evidence  in  Court  in  regard  to  transactions  to  which  he  was 
a  party  and  which  are  otherwise  proved  to  have  taken  place  so 
that  he  is  imperatively  called  upon  for  an  explanation.  In  the 
present  case  the  plaintiffs  examined  three  of  the  defendants, 
Girdhari  Lai,  Achhru  Mai  and  Lala  Amar  Nath  as  their 
witnesses,  and  in  the  course  of  the  evidence  given  by  them 
nothing  was  said  regarding  Mr.  Gokal  Chand's  active  parti- 
cipation in  the  family  business  or  his  having  received  huge 
sums  out  of  the  funds  of  that  business  or  out  of  the  other 
family  property,  if  any,  for  the  purposes  of  his  education  in 
England  so  as  to  make  it  imperative  for  him  to  explain  any 
transactions  or  circumstances  appearing  against  him  in  the 
evidence.  I  do  not,  therefore,  think  that  the  fact  of  Mr.  Gokal 
Chand  not  having  put  himself  into  the  witness-box  in  any  way 
tells  against  him,  and  from  that  fact  no  inferenoe  adverse  to 
him  as  a  defendant  should  be  drawn  in  this  case. 

I  majr  note  here  that  the  statement  of  Lala  Amar  Nath, 
appellant,  printed  at  pages  23 — 31  of  the  supplementary  paper- 
book  B  is  the  only  portion  of  that  paper-book  which  can  be, 
and  which  has  been  treated  as  evidence  in  this  case.  The  rest 
of  the  documents  printod  in  that  paper-book  are  inadmissible 
in  evidence  and  counsel  for  the  respondents  was  not  allowed  to 
refer  to  them  in  argument.  Confining  our  attention,  then,  to 
the  statement  of  Lala  Amar  Nath  just  referred  to  and  to  the 
other  evidence  on  the  record,  I  can  find  no  definite  evidence 
showing  that  Mr.  Gokal  Chand  and  Lala  Amar  Nath  received 
their  special  education  at  the  expense  of  the  ancestral  family 
business  or  to  the  detriment  of  the  joint  family  property. 
Lala  Amar  Nath  tells  us  that,  he  came  to  Lahore  to  prosecute 
his  studies  in  1899,  that  he  obtained  his  degree  (presumably 
a  degree  in  Arts)  in  1906  and  that  he  studied  in  the  Law 
College  till  the  end  of  190S.  It  is  not  shewn  that  before  1893 
he  received  any  special  education  at  Ferozepore ;  nor  is  it 
shewn  that  after  1899  when  he  came  to  Lahore  till  he  passed 
out  of  the  Law  College  in  1908  the  expenses  of  his  special 
education,  assuming  that  his  education  for  the  degree  ex- 
amination up  to  1906  was  education  of  a  spocial  character, 
were  defrayed  out  of  a  joint  family  fund.  On  the  contrary, 
there  are   indications  in  his   evidence   that   that   was   not  the 

(1)  (1908)  /.  L.  R.  31  All.   116  (122)   (P.  C.)  (Kishon  Lai  v.  Chunni 
Lap 
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case.     He  pays  :  "  after  the  return  of  Mr.    Gokal   Chand   from 

"  England  "  (i  e.,  after  1899)  ■«  Jadu   Nath,   Mul   Chand  and 
"  I,  according  to  general  practice,  received   expenses  from  Lala 
"  Gokal  Chand  direct.     In  the   beginning  every  one   oc.   us  got 
"  Rs.  25  per  month.     Afterwards  every  one  of  us   got    Rs.    30 
"  and  then  Rs.  40  per  month.     Lala   Jadu   Nath    studied   in 
"  the  M.  A.  class  and  he  sometimes  got  Rs  59  per  month.     We 
"  got  the  above  money  besides  the  expenses  in  connection  with 
"  books,  clothing  and  admission   fee.     Generally  we    received 
"  the  said  money   direct.     Lala    Gokal   Chand   used   to   come 
"  here  twice  a  year  and  each   time   he  gave    Rs.  15  or   Rs.  16 
11  to  the    children  of  Lala    Girdhari   Lai  "     (pages   27-28— B). 
This  evidence  shews  that   Lala   Amar   Nath   was   receiving   a 
monthly  allowance  to  meet  the   expenses   of   his   education    in 
Lahore  direct  from  Mi.  Gokal  Chand,    who    was   then   serving 
as  an  Indian  Civil   Servant  in  the   United  Provinces,    and   not 
from  the  manager  of  the  joint    family  out  of  the    joint   family 
funds  in  Ferozepore.     At   page   25    of   paper-book   B   the  fol- 
lowing question  and  answer  occur : — 

"  Question :  Did  you  demand  from  Girdhari  Lai  any 
maintenance  allowance  out  of  the  joint  property  before  May 
1907,  viz.,  during  the  period  intervening  between  1902  to  May 
19C7? 

Answer :  I  must  have  demanded  several    times    4     .     .     ." 

This  part  of  the  statement  is  insufficient  to  shew  that 
any  maintenance  allowance,  and  if  so,  what  amount,  out  of 
the  joint  funds  was  given  to  Lala  Amar  Nath  while  he  was 
studying  in  Lahore.  The  monthly  allowance  which,  according 
to  him,  he  was  receiving  from  Lala  Gokal  Chand  direct  in 
those  days  was,  in  the  ordinary  course  of  affairs,  sufficient 
for  his  needs ;  and  in  the  absence  of  direct  evidence  on  the 
point  we  cannot  assume  that  remittances  were  made  regularly 
to  him  out  of  the  funds  in  Ferozepore.  My  conclusion,  there- 
fore, is  that  upon  the  record  as  it  stands  it  is  not  proved  that 
Lala  Amar  Nath  received  his  special  education  as  a  pleader 
at  the  expense  or  to  the  detriment  of  the  joint  family  pro- 
perty. 

Next,  we  must  see  whether  it  is  proved  that  Mr.  Gokal 
Chand  received  his  special  education  in  England  with  funds 
supplied  to  him  out  of  the  joint  family  property.  In  my 
opinion  there  i3  no  initial  presumption  in  a  case  like  this 
that  the  kind  of  trainiug  received  by  Mr.  Gokal  Chand  between 
1892  and  1899  was  received  by  him  at  the  expense  of  the 
family  property,  and  the  fact  mubt  be  proved    like    any    other 
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fact,  especially  when  there  is  no  definite  evidence  on  the 
record  as  to  the  circumstances  under  which  Mr.  Gokal  Chand 
went  to  England  and  prosecuted  his  studies  there.  No  ques- 
tions were  put  to  his  brothers,  Girdhari  Lai,  Achhru  Mai  or 
Lala  Amar  Nath  on  this  point,  and  it  is  therefore  impossible 
to  form  any  idea  as  to  how  much  money  was  spent  on  Mr. 
Gokal  Chand's  education  and  from  what  source  the  funds 
were  supplied.  So  far  as  the  record  goes  we  are  entirely 
in  the  dark  on  this  point.  Are  we  then  justified  in  presuming 
that  because  Mr.  Gokal  Chand  was  a  member  of  a  joint  Hindu 
family,  the  whole  of  the  expenses  of  his  education  in  England 
during  the  seven  years  that  he  was  there — from  1892  to  189 0— « 
were  defrayed  from  the  joint  family  funds  Y  We  know 
nothing  as  to  the  volume  of  the  business  which  the  firm  of 
Nagar  Mal-Joti  Mai  was  carrying  on,  nor  have  we  any  con- 
ception of  the  net  income  which  the  family  was  making 
out  of  that  business  or  out  of  the  joiut  property,  if  any, 
independently  of  that  business.  We  have  no  evidence  what- 
ever that  the  manager  of  the  joint  family  business  remitted 
any  sums  of  money  to  Mr.  Gokal  Chand  in  England,  which 
fact  could  have  been  proved  without  much  difficulty,  nor 
have  any  entries  in  the  account  books  of  the  firm  relating  to 
the  expenses  incidental  to  Mr.  Gokal  Chand's  education  been 
produced  and  proved.  Such  being  the  case,  we  are  not 
justified  in  making  the  assumption  that  Mr.  Gokal  Chand 
must  have  received  his  special  education  and  training  in 
England  at  the  expense  of  the  ancestral  joint  family  business 
or  the  joint  family  property. 

The  District  Judge  in  recording  his  finding  on  the  third 
issue  says  that  "  very  large  sums  of  money  which  came  from  the 
funds  of  the  joint  family  business  were  speut  ou  the  education 
of  Mr.  Gokal  Chand  and  Lala  Amar  Nath,  and  that  they  cannot 
therefore  say  that  they  arc  not  responsible  for  the  liabilities  of 
that  business  which  perhaps  were  incurred  to  provide  money 
for  them."  No  evideuce  in  support  of  this  finding  was  pointed 
out  to  us  in  the  course  of  the  argument,  and  I  have  not  been 
able  to  discover  any  ;  and  I  therefore  find  myself  unable  to 
uphold  the  District  Judge's  fiudingou  this  point,  if  he  intended 
to  hold,  as  apparently  he  did,  that  the  self-acquisitions  of 
Mr.  Gokal  Chand  and  Lala  Amar  Nath  were  liable  for  the 
payment  of  the  amount  of  the  hundis  in  suit. 

The  learned  counsel  for  the  respondents  also  urged  that 
Mr.  Gokal  Chand,  after  his  return  from  England,  had  been 
throwing  his  surplus  incomo  into  the  joint  stock  of  the  family 
and  that  by  thil  conduct  he  must  be  deemed    to  have   admitted 
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that  his  earnings  and  his  self -acquisitions  were  part  and  parcel 
of  the  joint  family  property.  In  support  of  this  contention 
the  learned  counsel  relied  on  Lala  Amar  Nath's  statement  at 
page  25  of  paper-book  B,  line  21,  where  he  says  that  "  Lala 
Gokal  Chand  used  to  send  Rs.  150  or  200  per  mensem  which 
was  distributed."  The  precise  meaning  of  this  sentenco  with 
reference  to  the  context  I  have  not  been  able  fully  to  grasp  ; 
but  whatever  may  be  its  true  import,  it  means  nothing  more 
than  that  Mr.  Gokal  Chand  being  in  receipt  of  a  handsome 
salary  used  to  send  money  to  be  distributed  amongst  his 
relations  accordig  to  their  needs.  This  is  corroborated  by  what 
Lala  Amar  Nath  says  in  the  last  paragraph  at  page  27  about 
Mr.  Gokal  Chand  sending  money  to  his  brother  Amar  Nath  and 
to  the  other  young  men  of  his  family  for  their  educational 
expenses  in  Lahore.  The  rendering  of  such  pecuniary  assis- 
tance by  a  well-to-do  member  of  a  family  to  his  needy  i  rela- 
tions, even  in  cases  where  no  joint  family  exists,  is  a  well- 
known  feature  of  Indian  society  ;  and  therefore  from  the  mere 
circumstance  that  Mr.  Gokal  Chand  used  to  send  money  home 
it  is  not  proper  to  draw  the  inference  that  he  used  to  throw  his 
surplus  income  into  the  joint  stock. 

The  law  applicable   to   this   branch  of  the  case   is    thus 
stated  in  Mulla's  Principles  of  Hindu  Law,  page  132  :— 

"  The  income  of  a  member  of  a  joint  family  is  his  separate 
property,  if  it  has  been  obtained — 

(1)  by  his  own  exertions,  and 

(2)  without  the  aid  of  joint  family  property. 

Where  the  income  has  been  obtained  by  the  practice  of  a  pro- 
fession or  occupation  requiring  special  training  it  is  called 
"  gains  of  science."  Such  income  is  the  self -acquired  property 
of  the  member  who  earns  it,  if  the  special  training  was  not 
imparted  at  the  expense  of  the  joint  family  property.  If  such 
training  was  imparted  at  the  expense  of  the  joint  family  pro- 
perty, the  income  obtained  by  means  of  it  becomes  the  joint 
property  of  the  family.  But  a  mere  elementary  education 
imparted  at  the  expense  of  the  joint  family  property  does  not 
render  the  income  the  joint  family  property." 

The  leading  authorities  on  which  the  above  statement  of 
the  law  is  based  are  I.  L-  R.  1  Mad.  252  (1)  ;  I,  L.  R.  6  Bam. 
225  (2),  I.  L  R,  15  Bora.  32  (3),  I  L.  R.  20  All.  435  (4),  I.  L,  R. 

(1)  (1877)  /.  L.  R.   1  Mad.  252    (P.  C.)  {Pauliem  Valoo  Chetty  v. 

Paulicm  Sooryah  Chetly). 

(2)  (1882)  I.L.  R.  ii  Bom.  225  (Lakshman  v.  Jamnabai). 

(3)  (1890;  I.  L.  R.  15  Bom.  32  (Krishnaji  v.  Mora). 

(1)  (1898)  /.  L.  R.  20  All.  435  {Lachmin  Kuar  v.  Debi  Prasad). 
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32  All.  305  (1)  ;  and  an  unpublished  ruling  of  our  own  Court 
in  Civil  Appeal  No.  J 45  of  1900  is  to  the  same  effect.  Winn 
these  cases  are  carefully  examined  it  will  bo  found  that  before 
applying  the  law,  as  stated  above,  to  the  facts  of  the  case 
before  them  the  learned  Judges  who  decided  the  case  con- 
sidered it  necessary  to  come  to  a  finding,  upon  the  evidence  on 
the  record,  whether  the  special  training  imparted  to  the 
member  of  the  Hindu  family  concerned,  whose  self-acquisitions 
were  alleged  to  form  part  of  the  joint  family  property,  had  or 
had  not  been  imparted  to  him  at  the  expense  of  the  joint 
family  property-  They  did  not  start  with  any  initial  presump- 
tion that  every  member  of  a  joint  Hindu  family  who  has 
received  a  special  training  must  have  done  so  at  the  expense 
of  the  joint  property  of  the  family,  where  such  property  exists, 
and  that  the  income  obtained  by  such  a  member  by  the  practice 
of  a  profession  or  occupation  for  which  he  had  had  a  special 
training  must  be  presumed  to  be  joint  family  property.  For 
instance,  in  the  unpublished  decision  of  our  own  Court  above 
referred  to  the  question  was  whether  ceitain  property  wbich 
had  been  acquired  in  his  own  name  by  one  Joti  Parshad,  a 
pleader  of  Delhi,  who  was  a  me  mber  of  a  joint  Hindu  family 
carrying  on  an  ancestral  business,  was  to  be  treated  as  his 
separate  property  or  as  part  of  the  joint  property  of  the 
family.  Evidence  was  given  in  that  case  that  Joti  Parshad 
had  received  his  special  education  as  a  pleader  with  funds 
advanced  out  of  the  family  chest,  and  this  fact  was  supported 
by  regular  entries  in  the  account  books  of  the  family.  In  the 
course  of  their  judgment  the  learned  Judges  say  :  — 

"  It  appears  that  Joti  Parshad  before  he  was  enrolled  as  a 
"  pleader  ....  had  studied  for  some  time  at  Allahabad. 
M  The  amounts  shewn  in  the  firm's  account-book  as  sent  to  him 
"  fur  his  expenses  come  to  about  Be.  100  per  annum  in  1931 
"  and  1933,  and  in  1933  a  considerable  outlay  seems  to  have 
"  been  incurred  in  setting  him  up  in  practice,  perhaps 
"  Rs.  1,000."  Later  on  the  learned  Judges  remark  : — "  The 
"  District  Judge  held  that  the  family  had  spent  very  little 
"  more  on  his  (Joti  Parshad's)  special  training  than  it  would 
"  have  been  obliged  to  spend  on  ordinary  education.  This 
"  seems  doubtful.  The  accounts  do  not  show  what  was  ex- 
"  pended  on  bim  from  the  family  funds  previous  to  ]  930,  but 
"  since  that  date  the  expenditure  was  considerable,  and  before 
"  he  commenced  practice,  more  money  was  spent  in  order  to 
"  equip   him  fully  with  books  and   other   necessaries."     After 

(\)  (1'JlU;  1.  L,  li,  32  All.  305  (Darya  Dal  v.  QaMtk  Dal). 
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referring  to  certain  authorities  bearing  on  the  point  before 
them,  the  learned  Judges  say  :  "  we  conceive  we  shall  not  be 
"  disregarding  the  principle  of  Hindu  Law  of  the  Mitakshara 
"  School,  as  we  understand  it,  in  holding  in  the  present  case 
"  that  such  gains  as  Joti  Parshad  had  acquired  in  his  pro- 
"  fession  may,  under  the  circumstances,  be  properly  treated  as 
"  partible.  It  seem*  clear  that  he  had  received  a  special  train- 
"  ing  at  the  expense  of  the  family  and  had  not  picked  up  his 
"legal  knowledge  for  himself." 

In  the  present  case  it  appears  from  the  evidence  of  Lala 
Amar  Nath,  which  stands  uncontradicted  on  this  point,  that 
he  received  his  special  training  in  Lahore  after  1899,  both 
as  an  Arts  student  and  as  a  student  of  the  Law  College,  with 
the  monthly  allowance  sent  to  him  by  Mr.  Gokal  Chand  direct ; 
and  it  is  not  proved  that  he  owed  any  obligations  to  the  joint 
family  in  this  respect.  And  so  far  as  Mr.  Gokal  Chand 
himself  is  concerned,  it  is  not  proved,  as  I  have  said  above, 
that  the  funds  with  which  he  defrayed  the  expenses  of  his 
education  in  England  were  advanced  to  him  out  of  the  joint 
family  property. 

For  the  foregoing  reasons,  I  would  hold  that  the  appel- 
lants are  liable  on  the  hunclis  in  suit  to  the  extent  of  their 
respective  shares  in  the  joint  family  property,  if  any,  but 
that  their  separate  or  self-acquired  property  cannot  be  treated 
as  the  joint  property  of  the  family  and  is  not  therefore 
liable  for  payment  of  the  amount  due  in  respect  of  the  hundis 
in  question. 

I  would  accordingly  accept  the  appeal  and  modify  the 
decree  of  the  lower  Court  to  the  extent  specified  above,  but 
would  leave  the  parties  to  pay  their  own  costs  throughout. 

As  my  learned  colleague  and  I  differ  on  the  question 
whether  the  separate  or  self-acquired  property  of  the  appel- 
lants can  be  treated  as  the  joint  property  of  their  family  and 
as  su^h  is  liable  for  payment  of  the  amount  of  the  hundis  in 
suit,  I  would  propose,  if  he  agrees,  to  refer  the  question  to  a 
Full  Bench  for  decision  under  section  10  (2)  (&)  of  the  Punjab 
Courts  Act. 


The  Full  Bench  having  decided  that  the  reference  made  was 
not  competent*  the  following  order  was  made  by  Shab  Din  and 
LeRossignol,  JJ.  referring  the  point  on  which  they  differed  to 
a  third  Judge  :— 

*  Vide  Case  No.  71,  page  237  infra. 
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3rd  March  1916.  Sir.vn  Din,  J. — The  Full  Bench  has  decided  that  the  reference 

made  to  it  by  the  Division  Bench  under  section  10  of  the  Pun- 
jab Courts  Act  was  not  competent  under  that  section,  inas- 
much ns  (he  said  section  applies  only  in  cases  for  which  no 
provision  is  made  by#any  other  enactment  for  the  time  being  in 
f 1 1  ce  *  Since  the  Judges  composing  the  Division  Bench  differed 
in  opinion  on  a  point  of  law,  the  proviso  to  sub-section  (2)  of 
section  98  of  the  Civil  Procedure  Code  applied  to  the  case,  and 
the  Division  Bench  should  have  made  the  reference,  not  to  a  Full 
Bench  which  included  the  members  of  the  Division  Bench,  but 
to  one  or  more  of  the  other  Judgos  of  the  Court.  The  Full  Bench 
has  accordingly  declined  to  consider  the  point  referred,  and 
the  record  has  been  returned  to  the  Division  Bench.  As 
required  by  section  98  of  the  Civil  Procedure  Code,  we  now 
proceed  to  state  the  point  of  law  on  which  we  have  differed  in 
opinion,  and  we  refer  it  to  a  third  Judge  for  decision.  The 
question  may  be  stated  as  follows  :  — 

In  a  case  where  a  member  of  a  joint  Hindu  family  has 
received  a  special  training  to  qualify  himself  for  a  profession 
or  for  the  service  of  State,  is  there  an  initial  prosumption,  in 
the  absence  of  all  evidence  on  the  point,  that  he  received  his 
training  at  the  expense  of  the  joint  family  property,  or  should 
this  fact  be  alleged  and  proved  like  any  other  fact  in  a  case 
and  be  found  in  the  negative  if  no  evidence  at  all  were  given 
on  either  side,  

The  order  of  thethird  Judge  to  whom  the  case  was  roferred 
was  as  follows  :  — 
IWi  April  1916.  Rattigan,  J. — My  learned  brothers  Shah  Din  and  LeRos- 

signol,  when  hearing  an  appeal  from  the  decree  of  Mirza  Zafar 
Ali,  District  Judge,  Ferozepore,  dated  the  30th  May  1912,  differed 
in  opinion  on  a  point  of  law,  and  after  an  infructuous  reference 
to  a  Full  Bench,  they  have,  under  section  98  (2)  of  the  Civil 
Procedure  Code  made  the  following  statement  of  the  point  of 
law  upon  which  they  differ  and  by  direction  of  the  Chief 
Judge,  the  appeal  has  been  heard  by  me  upon  that  point. 

The  statement  referred  to  runs  ns  follows  : — 

"  In  a  case  where  a  member  of  a  joint  Hindu  family  has 
received  a  special  training  to  qualify  himself  for  a  profession  or 
for  the  service  of  State,  is  there  an  initial  presumption  in  the 
absence  of  all  evidence  on  the  point,  that  ho  received  his 
training  at  the  expense  of  the  joint  family  property,  or  should 
this  fact  1)0  alleged  and  proved  liko  any  other  fact  in  a  case 
and  be  found  in  tho  negative  if  no  ovidence  at  all  wore  given 
on  either  side  ?"     Both  Mr.  Broadway,  for  tho  appellants,    and 

•  Vide  Case  No.  71,  pago  287  infra. 
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Mr.  Shafi  for  the  respondents,  endeavoured  from*  time  to  time 
during  the  course  of  the  arguments  before  me  to  discuss  the 
facts  of  the  case  and  it  was  not  without  some  difficulty  that 
they  were  induced  to  realise  that  I  had  no  jurisdiction  to 
consider  and  determine  anything  but  the  question  of  law  as 
above  stated.  In  this  respect  the  present  Code  has  made 
radical  alteration,  the  Code  of  1882,  section  575,  providing 
that  in  the  event  of  a  difference  of  opinion,  "  the  appeal  " 
should  be  referred  to  one  or  more  of  the  other  Judges,  where- 
as the  proviso  to  section  98  (2)  of  the  present  Code  in  clear 
and  definite  terms  restricts  the  reference  to  the  point  of  law 
only. 

For  the  purposes  of  the  present  reference,  the  facts   upon 
which  the  question  of  law  arises  must  be  assumed  by  me  to    be 
(1)  that  there  is  a  joint  Hindu  family  ;    (2)    tbat   the   member 
of  that  joint  family  with  whom  I  am  concerned  has    received    a 
special  training  to  qualify  himself  for  a  profession   or  for   the 
service  of  State  ;  and  (3)  that  the  joint  family   is  possessed   of 
a  nucleus  of  joint  property.     The   question,  it   is   to  be  noted, 
makes  no   reference   to   any    property    in   the    hands     of   the 
specially  trained  member  of  the  family  nor  am  I  asked  to    give 
an  opinion  on  the  more  difficult  question  whether  a  member  of  a 
joint  family,  which  possesses  a  nucleus   of  joint  propeity,   can 
claim  as  his    "  self-acquisition  "    property    earned   by   him   as 
(e.  g.)  a  Government   servant   or  as   a   member   of   a   learned 
profession,  unless  he  can  first  show  that  his  education  or  train- 
ing for  such  service  or   profession    was    not    imparted   at   the 
expense  of  the  joint  fund,  or,  in  other  words,  whether  when  he 
has  been  able  to  show  that  the  property  in  his  hands   has   been 
acquired  by  him  independently  of   his    family   and   his   family 
property,  it  must  nevertheless   be   regarded    as   joint    property 
unless  and  until  he  proves  that  his  special    training    or    educa- 
tion was  not  obtained  at  the  detriment    of   the    joint   propei  ty. 
I  refer  to  this  matter  because  I  find  a  lengthy  discussion    there- 
on in  the  judgments  of  my  learned    brethren    and    also    because 
both    Mr.    Broadway    and    Mr.    Shafi  appeared  to  be  under  the 
impression  that  that  was  the    actual    question    before    me    and 
under  this  misapp'ehension  referred  me  to    a    number  <>f  "well- 
known  authorities  upon  the  question  of  "  gains  of  science  or    of 
learning,"  such  as  2  M.    H.    G.    Reps.    56    (1)  ;  7  Madras    Uiyh 
Court  Reps.    47    (2)  ;     6    Bombay    High    Court,    A.    G.    1     (3)  ; 

(1)  (1864)  2  Mad    II    C.    R.  55   (Chalakonda  Alasani  v.  Chalakonda 

Ratnachalam). 

(2)  (1872)  7  Mad.  H.  C.  R.  47  {Durtasida  Gangadharudu  v.  Durvasula 

Narasammahi. 
(§)  (1869)  6  Don\,  U,  C.  R,  4pp.  C,  1  (Bq\  mncht  T.  N(trotqmdas), 
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I.  L.  Ii.  6  Bombay  243  (1)  ;  10  W.  B.  122  (2),  etc.  With  that 
question,  however,  I  am  not  here  concerned  and  I  must  confine 
my  answer  to  the  point  of  law  actually  before  me.  As  to  this  I 
have  no  hesitation  in  6aying  that  a  member  of  a  joint  Hindu 
family  which  admittedly  possesses  joint  property  must  be 
presumed  in  the  ordinary  course  of  things  to  have  received  his 
education,  whether  special  or  ordinary,  at  the  expense  of  his 
family  and  his  family  property  and  that  the  burden  of 
proving  the  contrary  would  re^t  upon  him.  Indeed  I  think 
I  might  safely  go  further  and  add  that  a  like  presumption 
would  arise  in  the  case  of  every  person  who  has  received  educa- 
tion. Presumably  the  cost  of  his  education  has  been  borne  by 
his  father,  though  no  doubt  this  is  merely  a  presumption  and 
open  to  rebuttal.  But  be  this  as  it  may,  there  can  in  my 
opinion  be  no  question  that,  the  initial  presumption  is  that  an 
educated  member  of  a  joint  Hindu  family,  possessing  joint 
property,  has  had  the  costs  of  his  education  defrayed  out  of 
the  joint  fund,  members  of  such  a  joint  Hindu  family,  nnder 
the  Mitakshara  system,  are  presumed  to  be  joint  as  regards 
all  property  (see  I.  L  U.  29  All.  2-U  (P,  C,  pp.  254-255;  )  (3) 
and  it  would  surely  be  anomalous  in  such  a  case  to  hold  that 
while  that  is  undoubtedly  the  ordinary  presumption,  the  costs 
of  educating  a  member  of  that  family  is  outside  its  scope  and 
that  there  is  no  initial  presumption  that  such  education  was 
imparted  to  the  detriment  of  the   joint   property.     It   may,   of 

course,  happen  that  a  boy  or  youth  is  trained  or  educated  at 
the  expense  of  some  kindly  relative  or  friend,  or  it  may  be 
that  he  has  by  his  own  abilities  succeeded  in  winning  scholar- 
ships which  enabled  him  to  educate  himself.  Lmt  the  burden 
of  proving  such  facts  would  lie  on  him  and  unless  he  could 
prove  the  contrary,  the  Court  would  be  justi6ed  in  presuming 
that  it  was  at  the  expense  of  the  joint  family  property  that  he 
had  received  his  training  or  education. 

With  this  expression  of  my  opinion   on   the    point   of   law 
referred  to  me  I  direct   that   the   record   be    placed    before  the 

Division  Bench  which  made  the  reference,  for  final  orders. 


The   judgment   of   the    Division    Pencil    (Shah    Din   and 
LeRossignol,  J.J.)  was  delivered  by  : — 

-,n.y   ..      .^,^  LeRossignol,  J. — The  questions  calling  for  decision  in  this 

WthMay  1916.  ,  ..     _    ?.        .,  t    1    ■ 

— — ~_  9  ca6e  and  the  nnoings  thereon  are   Pet   forth   tn    extenso  in    our 

(lj  (1882)  /.  L.  P.  6  Bom.  225  (243)  (Lakshman  v.  Jamnabai). 

(2)  (1868)  10  W.  R  122  (Ithunouhdharee  ImII  v  Gunput  Lall). 

(3)  (1907)/.  L.    R.  29  All.  244  (254-255)   (?.  C.)  (Lai    Bahadur  r. 

Kaxhuiya  LqI). 


August  1917.  )  CIVIL  JUDGMENTS -No,  71.  28/ 

judgments,   dated    17th   March    1915   and   24th    March    1915, 
respectively. 

From  those  judgments  it  will  appear  that  we  were  agreed 
that  the  appellants  were  liable  on  the  hundis  in  suit  to  the 
extent  of  their  shares  in  the  joint  family  property,  but  we 
were  divided  on  the  point  whether  their  separate  or  self- 
acquired  property  could  be  regarded  as  joint  family  property 
for  the  purpose  of  this  decree. 

The  legal  point  out  of  which  this  disagreement  arose  was 
referred  by  us  to  a  third  Judge  of  this  Court  in  obedience  to 
the  provisions  of  section  98  (2)  of  the  Civil  Procedure  Code, 
with  the  result  that  the  separate  property  of  the  first  appel- 
lant (GokalChand)  must  be  held  to  be  joint  family  property 
liable  for  the  satisfaction  of  this  decree. 

As  this  Bench  was  divided  on  the  question  of  fact  whether 
appellant,  Amar  Nath,  had  received  his  special  training  at  the 
expense  of  the  joint  family,  the  plaintiff-respondent  states  that 
he  will  be  satisfied  with  a  decree  against  the  defendants'  shares 
in  the  joint  family  property,  which  shall  be  deemed  to  include 
Gokal  Chand's  separate  property. 

We  accept  the  appeal  and  substitute  for  the  District 
Judge's  personal  decree  a  decree  in  the  terms  above  mentioned 
and  we  further  direct  that  parties  shall  bear  their  own  costs 
throughout. 

Appeal  accepted. 


Full  Bench 

No.  71 

Before  Hon.  Mr.  Justice  Rattigan,  Hon.  Mr.  Justice 
Shah  Din  and  Hon.  Mr.  Justice  LeRossignol. 

GOKAL  CHAND  AND  OTHERS -(Defendants)  — 
APPELLANTS, 

Versus 

HUKAM  CHAND— (Plaintiff)— ACHHRU  MAL  AND 

OTHERS— (Defendants)— RESPONDENTS. 

Civil  Appeal  No.  1253  of  1 9 12. 

Punjab  Courts  Act,  III  of  1911,  section  10  -reference  to  Full  Bench— 

disagreement  of  appellate  Judges  on  a  law  point— proper  course  to  be  pursued— 

Civil  Procedure  Code,  Act  V  of  1908,  section  98. 

Ileld,  that  where  the  two  Judges  composing   a  bench  of  the  Chief  Court, 
on  hearing  an  appe  J,  differ  on  a  point  of  law,  they   may  either  confirm  tha 
decree  of  the  Court  below  or  at  their  option  refer  the  point   of  law  only   for 
the  decision  of  one  or  more  of   the  other  Judges  of   ths   Court   under    tfc 
proviso  to  section  98  of  the  Code  of  Civil  Procedure, 
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Ueld  also,  that  section  10  of  the  Punjab  Courts  Act  has  no  application 
to  such  a  case,  clause  (b)  of  sub-section  (2j  being  applicable  only  to  a  case 
in  which  the  appellate  Judges  are  agreed  that  the  decree  of  the  Court  below 
cannot  stand  but  are  in  disagreement  as  to  the  decree  which  should  be 
substituted  and  this  disagreement  need  not  be  based  on  a  point  of  law. 

First  appeal  from  the  decree  of  Mirza  Znffar  Ali,  District  Judge, 
Ferozepore,  dated  the  '60th  May  1912. 

Broadway  and  Sundar  Das,  for  Appellants. 
Muhammad   Shafi,    Khairati    Ram    and   Tek    Chand,   for 
Respondents. 

The  order  of  the  Court  was  delivered  by — 

21*r  Jan.  1916.  LeRossignol,   J.— Tbe     question   referred    to   this    Bench 

has  not  been  very  precisely  stated,  but  a  perusal  of  the  judg- 
ments of  the  Division  Bench  and  of  the  referring  order 
leaves  no  doubt  that  the  question  on  which  this  Bench  is 
asked  to  make  a  pronouncement  is  as  follows  : — 

In  a  case  where  a  member  of  a  joint  Hindu  family  has 
received  a  special  training  to  qualify  him  for  some  learned 
profession,  is  it  a  fair  presumption  in  the  absonce  of  all 
evidence  on  the  poiut  that  he  received  that  training  at  the 
expense  of  the  joint  family,  or  in  this  a  point  which  in  the 
absence  of  evidence  must  be  decided  in  the  negative  ? 

One  of  the  members  of  tie  Division  Bench  held  that  the 
presumption  was  a  fair  one,  the  other  member  held  that  the 
presumption  could  not  be  made. 

Before  discussing  tbe  matter  referred,  however,  we  must 
be  satisfied  that  tLe  reference  has  been  legally  made  under 
section  .0  v.2)  (b)  of  the  Punjab  Courts  Act  to  this  Bench. 

The  respondent  contends  that  the  reference  cannot  legally 
be  decided  by  a  Bench  including  either  of  the  members  of  the 
Division  Bench,  that  section  08  of  the  Civil  Procedure  Code 
and  not  Punjab  Courts  Act,  section  10  (2)  (6),  is  the  law  ap- 
plicable. 

After  due  consideration  we  hold  that  this  reference  cannot 
be  legally  heard  by  this  Bench. 

Section  10  of  the  Punjab  Courts  Act  comes  into  operation 
only  when  any  given  contingency  is  not  provided  for  by  any 
other  enactment  in  force. 

Now  section  98  of  the  Code  is  in  force  and  provides  that 
when  there  is  no  majority  of  the  appellate  Judges  concurring 
in  a  judgment  varying  or-  reversing  the  decree  under  appeal, 
the  decree  shall  be  confirmed. 

The  Divi- ion  Bench  might  therefore  have  confirmed  the 
fiitt  Court's  decree    but    as   a   fine    point    was    involved,   they 
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might  have  adopted  the  course  which,  be  it  remarked,  was 
not  obligatory  but  merely  optional,  of  referring  the  point 
of  law  upon  which  nlone  they  differed — this  under  the  proviso 
to  section  98  of  tho  Code. 

If  the  reference  could  have  been  made  under  section  10  (6) 
of  the  Courts  Act,  it  would  have  been  obligatory  and  not 
optional,  and  the  reference  would  have  been  properly  made 
to  a  Full  Bench.  The  proviso  to  section  98  of  the  Code 
provides  on  the  contrary  for  a  reference  only  of  the  point  of 
law  in  dispute  to  and  for  the  decision  of  the  appeal  by  one  or 
more  of  the  other,  i.  e.  other  than  the  referring  Judges,  Judges 
of  the  Court. 

It  is  a  further  significant  fact  that  the  Rules  made  by 
this  Court  to  regalate  references  by  a  Bench  of  two  Judges 
when  such  Judges  differ  on  a  point  of  law,  follow  the  provi- 
sions of  section  98  of  the  Code,  vide  Rules  and  Orders  of  Chief 
Court,  Volume  V.,  No.  10. 

Section  10  (2)  (a)  of  the  Punjab  Courts  Act  deals  with 
cases  in  which  the  Bench,  in  which  there  is  no  majority,  is  a 
Full  Bench  or  a  Bench  exercising  original  civil  jurisdiction. 

Section  10  (2)  (6)  of  the  same  Act  would  provide  for  a 
case  in  which  the  Appellate  Judges  are  agreed  that  the  decree 
qf  the  Court  below  cannot  stand,  but  are  in  disagreement  as 
to  the  decree  which  should  be  substituted  ;  and  this  disagree- 
ment need  not  be  based  on  a  point  of  law.  Under  tection  10 
of  the  Courts  Act  the  whole  cast  may  be  referred,  uider 
section  98  of  the  Code  only  the  point  of  law  may  be  referred. 

The  appellant's  argument,  therefore,  that  section  98  of 
the  Code  and  section  10  of  the  Punjab  Courts  Act  overlap  each 
other,  has  no  force. 

Our  conelusion  then  is  that  this  reference  purporting  to  be 
one  under  section  10  (2)  (6)  to  a  Full  Bench  is  badly  founded, 
and  should  have  taken  the  form  of  a  reference  solely  of  the 
law  point  under  section  98  of  the  Code,  to  one  or  more  of  the 
other  Judges  of  this  Court. 

As  the  object  of  the  reference  is  to  secure  a  majority, 
we  think  that  the  reference  should  be  1  eard  by  only  one  or 
at  any  rate  by  an  odd  number  of  the  Judgei  of  this  Court  other 
than  those  making  the  reference. 

For  the  foregoing  reasons  we  declitie  to  censjder  the  point 
referred.  Costs  of  this  hearing  to  be  costs  in  tlie  case*  The 
record  will  now  be  returned  to  the  Division  Bench. 
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24th  Jau.  1916.  Siiaii  Din,  J— I  ngree  generally  in  the  foregoing  order,  and 

in  the  conclusion  come  to  by  my  learned  colleagues,  namely, 
that  this  reference  to  a  Full  Bench  i3  not  justified  by  the  terms 
of  section  10  of  the  Punjab  Courts  Act. 


No-  72- 
Before  Hon.  Mr.  Justice  Broadway. 

CHAJJU  MAL  AND  COMPANY— (Defendants)— 
PETITIONERS, 
Versus 
GURMUKH  SINGH-BHAGWAN  DAS— (Plaintiffs)  — 
RESPONDENTS. 
Civil  Revision  fco.  881  of  19 16. 

Arbitration -commercial  contract  -clause  in  indent  that  all  disputes 
are  to  be  submitted  to  arbitrators  —  whether  total  non-delivery  of  goods  is  a 
dispute  to  which  clause  is  applicable. 

Held,  that  a  total  non-delivery  of  goods  indented  for  is  not  a  disputo 
within  the  meaning  and  arising  out  of  the  indent  which  would  render  it 
obligatory  to  refer  the  matter  to  arbitration  under  clause  12  of  the  indent, 
under  which  all  disputes  were  to  be  referred  to  arbitrators. 

54  P.  W.  R.  1913  (1),  referred  to. 
35  P.  R.  1911  (2),  distinguished. 

Revision  from  the  order  of  Lala  Gang  a  Ravi  Wadhiva,  Judge 
of  the  Small  Cause  Court,  Amritsar,  dated  the  3 1st  August 
1916. 

Todar  Mai  and  Duni  Chand,  for  Petitioners. 
Manak  Chand  and  Niranjan  Pershad,  for  Respondents. 
The  judgment  of  the  learned  Judge  was  as  follows  :  — 

Broadway,  J. — In  this  case  the  firm  of  Messrs.  Gurmukh 
\Sth  Jan.  1917.  Sjngli  o{  Amritsar  applied  to  the  Small  Cause  Court  at  Amrit- 
sar  for  an  order  referring  an  alleged  dispute  between  them 
and  the  firm  of  P.  D.  Chajju  Mai  and  Company  to  arbitration 
under  the  provisions  of  Indent  No.  184-,  Exhibit  D.  1.  The 
learned  Judge  of  the  Small  Causo  Court  has  held  that  he  had 
power  to  make  the  order  prayed  for  aud  has  granted  the 
application.  Against  his  decision  the  firm  of  P.  D.  Chajju 
Mai  have  preferred  this  petition  for  revision  through  Mr. 
Dun;  CI  and,  aud  I  have  heard  Messrs.  Duui  Cnand  and  Todar 
Mai  on  behalf  of  the  petitioner  aud  Mr.  Manak  Uhand  on 
behalf  of  the  respondent. 

The  point  for  determination  is  whether     iu    the    case    of    a 
total  nondelivery  of  goods    indented  for,  which  naturally  gives 


(1)  .">!  /'.  W.  li.  1913  (DreyflU  v.  Jai  Chand). 

(2)  35  P.  R.  1911  [Drey/us  d  Co.  v.  (Jurdxlla  Mai). 


August,  1917.  ]  CIVIL  JUDGMENTS— No.  73. 


291 


or  may  give  rise  to  a  Rait  for  damages,  such  a  nou-delivery 
is  a  dispute  within  the  meaning,  and  arising  out,  of  the  Indent 
which  would  render  it  obligatory  to  refer  the  matter  to 
arbitration  under  Clause  12  of  the  Indent.  By  Mr.  Manak 
Chand  I  have  been  referred  to  35  P.  R.  1911  (1).  This 
decision,  however,  has  no  bearing  on  the  point  before  me. 
On  the  other  hand  1  have  been  referred  to  51  P.  W.  R.  1913  (2), 
in  which  it  was  held  that  a  dispute  in  case  of  non-delivery 
could  not  be  treated  as  one  for  arbitration.  I  see  no  reason 
to  differ  from  this  decision  which  the  Small  Cause  Court  Judge 
should  have  foMowed.  I  accordingly  accept  this  Revision 
and,  setting  aside  the  order,  dismiss  the  plaintiff's  application 
with  costs  throughout. 

Revision  accepted. 


No.  73 

Before    Hon.  Mr.  Justice  Hroadicay. 

CHANNA  RAM- (Defendant)— APPELLANT, 

Versus 
KALTT  AND  OTHERS— (Plaintiffs)— RESPONDENTS. 
Civil  Appeal  No.  1942  of  1916. 

Second  appeal — misreading  of  a  document. 

Held,  that  where  the  lower  Appellate  Coint  has  completely  misread 
a  document  and  arrived  at  a  finding  of  fact  as  the  result  of  such  misreading 
a  second  appeal  is  competent  and  the  Chief  Court  can  consider  the  correctness 
of  such  finding  of  fact. 

63  P.  R.  1916  (3),  distinguished. 

Second  appeal  from  the  decree  of  F.  W.  Kennaioay,  Esquire, 
District  Judge,  Miamcali,  dated  the  Sth  June  1916. 

Nanak  Chand,  for  Appellant. 

Bhagat  Ram  Puri,  for  Respondents- 

The  judgment  of  the  Lai  ned  Judge  was  as  follows  : — 

Broadway,  J. — The   point   for   determination    in    this   case    26th  Jan   1917 
is  whether  certain  shamilat    land    was   sold    by    the   plaintiffs- 
respondents  under  a  kale  deed  executed  by   them    on   the    12th 
October  18S8  to  the  defendant-appellant. 

The  learned  District  Judge  has  held  that  the  shamilat 
land  was  not  sold,  on  the  ground  that  the  deed  '  is  silent  as 
to  whether  the  shamilat  was  sold  or  not,"  and  the  appellants 
had  not  3hown  aliunde  that  the  vendors  intended  to  sell  it. 
Mr.  Puri  raised  a  preliminary  objection    to   the    effect   that   no 

(1)  35  P.  R.  1911  {Dreyfus  A  Co.  v.  Gurditta  Mul). 

(2)  54  P.  W.  R.  1913  (Dreyfus  v.  Jai  Chand). 

(3)  68  P.  R,  1916  (Divan  Chand  v.  Sundar). 
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ground  for  a  second  appeal  had  been  disclosed.  He  urged 
that  whether  or  not  the  ahamilat  had  been  sold  was  a  question 
of  fact  which  could  not  be  considered  ou  second  appeal. 
Reliance  was  placed  on  68  P.  R.  1916  (1).  With  this  decision 
I  am  in  complete  accord  but  in  my  opinion  it  is  no  bar  to  the 
present  appeal. 

When  a  document  has  heen  completely  misread  and  a 
finding  of  fact  arrived  at  as  a  result  of  snob  misreading  a 
second  appeal  is  competent,  and  the  Court  cau  consider  the 
correctness  of  suoh  finding  of  fact. 

In  the  present  case  the  learned  District  Judge  states  that 
the  deed  of  sale  is  "  silent  as  to  whether  the  shamilat  was  sold 
"  or  not."  As  pointed  out  by  Mr.  Nanak  Chand,  this  is 
incorrect — for  there  is  a  direet  reference  to  the  shamilat  in  the 
deed  in  question,  which  contains  the  foHowing:  — 

"  Bamai  haqnq  dakhli  wa  kharjiwa  maujuda  darakhlan,  etc., 
"  wa  hissa    arasi  shamilat  se  uparjo  malkiat  hai  bai  katai  kardi." 
This  dearly  menus  that   the   shamilat    was    sold    with  the 
other  land. 

I  am  aware  that  the  trial  Court  has  expressed  an  opinion 
adverse  to  this  document.  There  is  however  no  doubt  that 
it  was  executed  (in  fact  its  execution  was  not  denied  before 
rae),  and  although  it  may  be  badly  worded  I  can  see  nothing 
suspicious  with  regard  to  it.  The  line,  where  the  words 
refeiring  to  the  shamilat  land  appear,  is  clearly  written  and 
is  free  from  interpolations  or  alterations — and  Mr.  Puri  was 
unable  to  point  to  any  thing  strange  with  regard  to  them — 
the  word  between  "  darakhtan  "  and  "  wa  "  may  be  read 
variously,  it  may  be  "  waghaira  "  or  "  hamra  "  or  even  as 
the  trial  Judge  thinks  "  bajooz,"  but  the  only  rendering  which 
makes  sense  is  "  icaghatra  "  aad  admittedly  that  is  a  possible 
reading.  Indeed  my  reader  read  it  out  as  such  before  the 
question  was  mooted.  I  do  not  see  why  this  reading  should 
be  considered  incorrect,  and  Mr.  Puri  was  unable  to  support 
the  reading  as  "  bajooz."  This  being  the  case  there  i9  clearly 
an  error  in  the  learned  District  Judge's  reading  of  this  docu- 
ment, and  there  is  nothing  to  be  gained  by  looking  at  the 
vendors'  subsequent  action  in  order  to  ascertain  their  intentions. 
In  fact  the  case  must  depend  on  the  deed  of  sale  and  under  it 
the  shamilat  was  conveyed 

I  accordingly  accept  this  appeal  and   dismiss  the  plaintiffs' 
suit  with  costs  throughout. 

Appeal  accepted. 


{[)  rti  l'.   t    l  9 18  {Diwan  Chand  y^Sundar). 
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No.  74- 
Before  Hon-  Mr.  Justice  Broadway, 

AZIM--(Plaintiff)—  PETITIONER, 
Versus 
GOPI  AND  OTHERS— (Defendants)— RESPONDENTS 
Civil  Revision  No.  997  of  J  916. 

Jurisdiction  —  Civil  or  Revenue  Court  —  village  cess— suit  by  village  water- 
carrier  against  biswadars  for  amount  due  to  him  under  Wajib-ul-arz  for 
services  rendered— Punjab  Tcnanctj  Act,  XVI  of  18S7,  sections  4  (L2)  and 
77  (3)  (;). 

The  plaintiff,  a  saqqa  (water-carrier)  of  Mauza  Sanghi,  Tahsil  Rohtak, 
sued  certain  bisicadars  of  the  village  for  a  certain  sum  due  to  him  under  the 
terms  of  the  Wajib-ul-arz  for  his  doing  the  work  of  water-carrier  at 
marriages  and  at  the  camps  of  officers  on  tour. 

Held,  that  the  claim  was  not  one  for  a  village  cess  within  the  meaning 
of  section  4  (12)  or  77  (3)  (;')  of  the  Punjab  Tenancy  Act  and  the  suit  was 
consequently  cognisable  by  a  Civil  Court. 

Revision  from  the  order  of  Lata  Izzat  Rai,  Munsijf,  1st  Class, 
with  potvers  of  a  Judge,  Small  Cause  Court,  Rohtak,  dated  the 
2nd  September  1916. 

Badr-ud-Din,  for  Petitioner. 

Nanak  Chand  Pandit,  for  Respondents. 

The  judgment  of  the  learned  Judge  was  as  follows  ;  — 

Broadway,  J. — The  plaintiff  in  this  case  one  x^ziin  claimed  \st  Feb.  1917. 
to  be  a  saqqa  of  village  Sanghi,  Tahsil  Rohtak,  and  sought  to 
recover  Rs.  16-8-9  from  the  defendants,  three  of  the  biswadars 
of  the  village,  on  the  ground  that  according  to  the  terms  of 
the  Wajib-ul-arz  he  was  entitled,  as  saqqa  of  the  village,  to 
certain  specified  dues  in  return  for  his  doing  the  work  of 
water  carrier  at  marriages  and  at  the  camps  of  officers  on  tour. 
The  defendants  denied  the  plaintiff's  claim  and  his  suit  was 
dismissed  by  the  learned  Munsif  on  the  2nd  of  September 
1916.  Against  this  dismissal  he  has  preferred  this  revision 
and  the  only  point  for  determination  is  whether  the  suit  was 
cognizable  by  a  Civil  Court  or  a  Revenue  Court. 

After  hearing  Mr.  Badr-ud-Din  for  the  petitioner  and  Mr. 
Nanak  Chand  Pandit,  for  the  respondents,  it  seems  to  me  that 
the  correct  conclusion  is  that  the  suit  is  cognizable  by  a  Civil 
Cotnt.  Mr.  Padr-ud-Din  urged  that  the  claim  related  to  "a 
village  cess  "  within  the  meaning  of  section  4-  (12)  of  the 
Punjab  Tenancy  Act  and  that  therefore  Revenue  Courts  alone 
could  entertain  the  ca.se  under  section  77  (3)  (J).  It  seems  to 
me  however  that  the  definition  referred  to  docs  not  apply. 
Village  cesses   such  as  haq  buha,  poochh  bakri,  etc..   are   cesses 
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leviable  by  the  proprietors  of  the  village  from  non-proprietary 
residents  or» kammis  and  are  dues   leviable    irrespective  of  any 

personal  service  rendered  by  the  claimant.  In  fhe  present 
ease  the  plaintiff  distinctly  alleges  that  he  renders  personal 
service  for  which,  according  to  the  Wajib-nl-arz,  a  6xed  pay- 
ment had  been  agreed  upon,  in  other  words  he  is  seeking  to 
recover  a  contribution  or  due  as  payment  for  personal  service 
and  clearly  therefore  the  definition  referred  to  cannot  be  held 
applicable. 

In  these  circumstances  I  hold  that  the  suit  is  cognizable 
by  a  Civil  Court.  The  learned  Munsif  had  jurisdiction  lo  try  the 
ease  and  there  ia  no  reason  to  interfere  with  his  decision.  The 
petition  is  therefore  rejected  with  costs. 

Revision  rejected. 


No  75. 

Before  Hon.  Mr.  Justice  Chevis  and  Hon.  Mr. 
Justice  Leslie  Jones. 

MUSSAMMAT  BISSI— (Defendant)— APPELLANT, 

Versus 
HIRA  SINGH  AND  OTHERS— (Plaintiffs)— 

RESPONDENTS. 

Civil  Appeal  No.  1658  of  1913. 

Custom -widow's  estate,  after  death  of  posthumous  son  -whether  for- 
feited by  remarriage— Dhillon  Jats,  Tahsil  Dasuya,  District  Hoshiarpur— 
onus  proband!.  % 

Mussammat  B.,  the  widow  of  one  G.  a  Dhil'on  Jat,  gave  birth,  to  a 
posthumous  son  who  died  at  the  age  of  1  \  years  and  then  G's  property  was 
nuiiatcd  iu  the  widow's  name.  Bhe  subsequently  mamed  again  and  thereon 
the  collaterals  of  her  husband  brought  the  present  suit  for  possession  of  the 
property  on  the  ground  that  by  custom  she  had  forfeited  her  life  cs!.< 
widow  of  G.  by  remarriage. 

Held,  that  the   presumption   was  that   on  the   death  of  her   infant  son 

niiiat  JJ.,the  mother,  succeeded  as  widow  of  her  husband  and  that  the 

onus  of  proving  that  by  custom    among  Dhillon   Jats  of  Tahsil   Dasuy.i  sho 

succeeded  as  mother  of  her  son  and  not  as  widow  of  her  deceased  husband 

was  rightly  placed  upon  her  and  that  sho  had  failed  to  discharge  that  onus, 

117  P.  B.  1888(1),  171  P.  B.  1888  (2), 46  P.  B.   L891   (F,  D.)  (3),  153 
P.  B.  18S'J  ( 1 1,  13  I  1".  l:.  L907  (/«'.  B.)  (5)  and  01  P.  B.  1910  (G),  referred  to. 
57  P.  W,  R.  1913  (7),  distinguished. 


ill   it;  /'.  fi    i  ••  8ammal  Jaidevi  v.  Harnam  Singh), 

_')    17]   /'.  R    1888  (dnmmi  \  a!  Anion). 

6  P.  R.  1891  (F.  B      '  : '       .  Lehna  Sin 

,  |  i    153  '"    R    I  ■'' ■-"'  S  ","•'  '    Uumjiis). 

13 1  /'.  /.'.  1907  1 1 
l  /',  K   1910  iHardam  Singh  \.  Muttammat  Mohan  Kaur), 
fl)  5<  P,  \Y.  R,  r  immal  Thakri  v.  Qurdit  Singh). 
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Held  consequently,  that  the  plaintiffs,  collaterals,  were  entitled  to  ous 
the  widow  and  get  possession. 

Second  appeal  from  the  decree  of  A-  II.  Parker,  Esquire, 
Divisional  Judge,  Hoshiarpur,  dated  the  3\st  May  1913. 

Duni  ChanJ  and  Bhagat  Ram,  for  Appellant. 

Mortou,  for  Respondents. 

The  judgment  of  the  Court  was  delivered  by — 

Chevis,  J.  — The  facts  of  this  case  are  stated  in  the  order  2Uh  March  1917. 
of  24th  May  1915  (1),  by  which  this  appeal  was  referred  to  a 
Full  Bench.  The  Full  Bench  has  declined  to  lay  down  any 
rule,  holding  that  the  answer  to  the  question  whether  the 
mother  of  the  last  male  owner  succeeds  as  his  mother  or  as  the 
widow  of  the  penultimate  owner  is  one  depending  on  the  par- 
ticular custom  of  the  tribe  (2). 

The  first  questiou  for  decision  is  on  whom  doas  the  burden 
of  proof  lie  in  sucb  cases. 

The  various  published  rulings  on  the  subject  have  been 
reviewed  in  the  order  of  24th  May  1915  (1),  and  we  think 
the  weight  of  authority  is  largely  in  favour  of  the  view  that 
the  presumption  is  that  the  mother  succeeds  as  widow  of  her 
husband.  For  appellant  it  is  contended  that  this  case  is  on  all 
fours  with  57  P.  W.  B.  13  (3),  but,  as  pointed  out  in  the 
order  of  21th  May  1915,  this  Court  did  not  prove  the  question 
of  the  capacity  in  which  the  woman  succeeded,  but  held  that 
plaintiffs  must  be  confined  to  their  pleadings  according  to 
which  the  woman  had  succeeded  as  mother. 

The  rulings  seem  to  us  to  lay  down  the  principal  that 
where  a  line  dies  out  it  is  treated  as  never  having  existed. 

The  Full  Bench  ruling  134  P.  E.  1907  (4)  does  not  dis- 
sent from  this  principle,  but  merely  refuses  to  follow  it  up 
to  all  its  logical  conclusions,  and  so  the  sister  of  the  last 
male  owner  is  held  to  be  debarred  from  claiming  in  the  capa- 
city of  a  daughter  of  a  former  owner.  If  she  were  allowed  to 
claim  in  this  capacity  she  would  be  acquiring  a  status  higher 
than  that  of  the  sister  of  the  last  male  holder.  Here  however 
the  case  is  the  reverse,  for  if  we  treat  the  appellant  in  this 
case  as  widow  of  the  penultimate  male  owner  we  are  assign- 
in»  her  an  inferior  position  to  that  which  she  would  take  as 
mother  of  the  last  male  holder — inferior  in  the  sense  that  re- 
marriage involves  forfeiture  of  tenure. 

(1)  The  order  of  24th  May  1915  is  printed  on  p.  297  infra. 
(.2)  The  order  of  the  Full  Bench  is  printed  on  p.  300  infra, 

(3)  57  P.  W.  R.  1913  (ilussammat  Thakri  v.  Gurdit  Singh). 

(4)  131  F.  ti.  1907  (F.  B.)  (Hamira  v.  Ram  Singh). 
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We  hold  then  that  the  burden  of  proving  that  she 
succeeded  as  mother  of  her  son  and  not  as  her  hus- 
band's widow  was  rightly  placed  on  tho  appellant.  We 
must  hold  further  that  she  has  failed  to  discharge  the  onus. 
The  parties  are  Dhillon  Jats  of  Dasuya  Tahsil,  Hoshiarpur 
District.  No  instances  are  cited  in  evidence  of  a  mother  having 
succeeded  and  having  retained  the  estate  in  spite  of  remarri- 
age. Nor  have  any  instances  been  cited  of  a  mother  succeed- 
ing to  the  exclusion  of  a  step-mother. 

As  to  the  reported  cases,  117  P,  E.  1888  (1)  relates  to  Sus 
Jats  of  Hoshiarpur  District.  Here  the  mother  who  had  re- 
married before  her  son's  death  was  held  to  be  excluded  by  the 
collaterals.  We  venture  to  think  that  the  decision  would  have 
been  the  same  had  she  remarried  after  her  son's  death.  The 
judgment  says  :  "  the  presumption  would  certainly  be  that  a 
"  mother  or  widow  so  succeeding,  ivould  forfeit  her  rights  on 
"  remarriage,  or  -would  bo  debarred  from  succeeding  at  all." 

171  P.  7?.  1888  (2)  is  a  case  of  Muhammadan  Dogras  of 
Hissar. 

46  P.  P.  1S91  (3)  is  a  case  of  Sandu  Jats  of  Lahore  District. 
153  P.  B.  1SS9  (4)  relates  to  Hindus  of  the  Ambala  District. 
64  P  B.  1910  (5)  relates  to  Sikh    Jats   of    the    Ferozepore 
District. 

It  is  urged  thnt  though  the  widow  might  not  be  entitled  to 
succeed  after   remarriage   there  are  not  sufficient  grounds   for 
ousting  her  when   she    has  once  sneceeded.     In   certain   judg- 
ments a  distinction  seems  to  have  been  drawn,  but  we  are  unable 
to  trace  on  what  grounds  the  distinction  rests.     If  the  appel- 
lant had  succ?edecl  directly   on  her  husband's  death  and  had 
retained  possession    all  along,   no  posthumous  son   having  been 
born,  she  would  have   succeeded  on  tho  usual   widow's  tenure, 
which  is  brought  to  an    end  either  by  her  death  or  by  her  re- 
marriage (or,  in  some  tribes,  in  the  event  of  her  unchastity). 
Then  when,  on   the  death  of  the  posthumous  son,  she   regains 
possession  as  her  husband's  widow,  how  can  she  claim  to  retain 
possession  after  she  has   remarried  ?    She  is   no  longer  to  be 
regarded  as   widow  of  her  first  husband,  and   there  being   no 
longer  any  widow  in  existence  we  are  of  opinion  that  succession 
opens  out  to  the  reversioners. 

We  hold  then  that  the  appellant  lias  failed    to    prove    that 
by  the  ens  torn    of  this  p:\rticulartriboa  woman,  who  on   the 

I  1  117/',  !i.  1888  (Mussammat  Jaideri  v.  llarnam  Singh). 

(2)  171  /'.  H.  1888  (Oaman  v.  Mussammat  Avian). 

(3)  16  /'.  R.  I  mi  i  -/■'.  B.)  [Mussammat  Dent,  Lehna  Singh). 
(\)  153  P,  />.  L889  [Mussammat  Kirpi  v.  Ramjas). 

(5)  01  /',  /?.  1910  (flardam  Singh  v.  Mussammat  Mohan  Kaur). 
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death  of  her  son,  has  succeeded  to  the  estate  formerly  held  by 
her  husband,  is  entitled  to  retain  that  estate  after  her  remar- 
riage. 

The  appeal  fails  and  is  dismissed  with  cost. 

Appeal  dismissed. 


The  order  of  the  Court  (Ohevis  and  Shadi  Lai,  JJ.),  referred 
to  above  was  delivered  hy — 

Chevis,  J.— The   facta   of  this   case   are  as  follows  : — Qur-    2\th  May  1917. 
ditta  died  sonless  in  190.1,  and   hia  estate  was  recorded  in   the 
name  of   hi$    wid  >w    Mas.sammat    Bassi      Soon    afterwards    a 
posthumous  son,  Ujagar,    was    born,    and   mutation  of  names 
was  effected  in  his  favour. 

In  February  19 >3  Ujagar  died,  and  mutation  was  again 
effected  in  favour  of  Massammat  Bassi.  Since  then  she  has 
struck  up  a  connection  with  Atra,  who  lives  next  door  to 
her,  and  has  borne  him  children  in  1907,  1909  and  1912.  Th3 
plaintiffs  who  are  collaterals  of  Gurditta  sue  for  possession  of 
the  estate,  excluding  certain  land  mortgaged  by  Gurditta,  as  they 
admit  that  that  mortgage  is  binding  on  them  but  challenging 
a  mortgage  of  6^  hanals  effected  by  Mussammat  Bassi  in  favour 
of  Atra  as  being  bad  for  want  of  consideration  and  necessity. 
The  lower  Courts  having  decreed  the  claim  Mussammat  Bassi 
appeals  (with  certificate)  to  this  Court. 

As  regards  the  mortgage  effected  by  Mussammat  Bassi 
the  first  Court  found  that  consideration  and  necessity  had  not 
been  proved,  and  011  this  part  of  the  case  there  was  no  objec- 
tion taken  in  the  grounds  of  appeal  to  the  Divisional  Court. 
So  even  if  our  decision  be  that  Mussammat  Bassi  has  not 
lost  her  right  to  hold  the  estate  the  plaintiffs  would  appear 
to  be  entitled  to  a  declaration  that  this .  mortgage  should  not 
affect  their  reversionary  rights. 

The  chief  point  for  consideration  is  whether,  whon  Mus- 
sammat Bassi  regained  the  estate  on  her  son's  death  she  got  it 
on  the  score  of  being  his  mother  or  as  the  widow  of  the  penul- 
timate male  owner. 

If  we  regard  her  as  having  succeeded  as  widow  of  Gurditta 
then  we  think  the  plaintiffs  must  succeed  for  we  have  no 
hesitation  in  agieeing  with  the  lower  Courts  that  her  union 
with  Atra  is  equivalent  to  a  marriage,  even  though  no  chadar- 
andazi  ceremony  has  been  performed.  The  defendants'  wit- 
nesses admit  that  the  children  born  of  the  uniou  are  regarded 
as  legitimate  and  will  succeed  to  their  father's  land  and  accord- 
ing to  Jat  custom  a  permanent  union    of  this   sort   needs   no 
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marriage  ceremony.  We  regard  Mussaramat  Bassi  therefore 
as  a  woman  who  has  remarried.  For  appellant  it  is  urged 
that  Atra  is  a  oollateral  of  Gurditta,  more  remote  than  the 
plaintiffs  (this  not  admitted  by  plaintiffs'  counsel)  but  it  is 
admitted  that  he  is  not  a  near  collateral,  so  we  cannot  hold 
that  a  marriage  with  Atra  does  not  involve  forfeiture  of  a 
widow's  tenure.  Since  we  look  upon  Mussammat  Bassi  as 
a  woman  who  has  remarried  we  need  not  consider  the  question 
whether  unchastity  involves  forfeiture  of  the  estate. 

But  if  Mussammat  Bassi  be  regarded  as  having  succeeded 
in  the  capacity  of  mother  the  decision  is  not  so  easy.  The 
marriage  tie  is  soluble.  Death  is  not  regarded  as  dissolving  it, 
for  when  a  man  dies  his  widow  takes  the  land  as  his  represen- 
tative. But  if  the  husband  divorces  or  repudiates  bis  wife 
in  his  life-time  the  tie  is  dissolved  ;  and  after  his  death  the 
tie  is  dissolved  if  she  remarries,  or,  in  many  cases,  in  the  event 
of  her  becoming  unchaste.  But  no  remarriage  or  unchastity 
can  6ver  dissolve  the  tie  between  mother  and  son. 

In  117  P.  R.  1888  (1),  the  collaterals  had  succeeded  on  the 
death  of  the  son.  A  suit  by  the  mother  was  dismissed  after 
enquiry  as  to  custom  on  the  ground  that  she  had  remarried 
before  his  son's  death.  In  171  P.  U.  1883(2)  the  contest  was 
between  the  grandmother  and  the  grand-uncle  of  the  last  male 
owner,  and  the  former  was  held  to  have  the  preference,  though 
she  had  remarried,  apparently  long  before  the  death  of  the  last 
male  owner.  Here  we  find  Mr.  Justice  Roe  speaking  of  the 
woman  as  having  a  right  not  as  giandmother,  but  as  widow  of 
an  estate  which  had  once  belonged  to  her  first  husband,  yet  in 
spite  of  her  remarriage  ho  regards  her  as  entitled  to  succeed. 
Mr.  Justice  Frizelle  on  the  other  hand  holds  that  by  the  re- 
marriage she  has  not  lost  rights  of  inheiitancc  which  had  not 
accrued  at  the  time  of  that  marriage.  Then  comes  the  Full 
Bench  ruling  46  P.  R.  1891  (3),  in  which  it  is  pointed  out  that 
if  a  woman  succeeds  her  son  as  mother  the  objection  of  re- 
marriage) is  irrelevant,  for  she  does  not  cease  upon  remarriago 
to  be  his  mother.  In  this'  ruling  the  right  of  a  woman  to 
succeed  her  son  is  clearly  held  to  rest  upon  the  fact  of  her  being 
his  father's  widow.  Plowden,  J.,  refers  to  a  case,  which  he  re- 
membered but  was  unable  to  trace,  of  a  man's  being  succeeded 
by  bin  mother  and  step-mother  jointly,  the  two  obviously  taking 
as  widows      But  in  153  P.  R.   1889  (4),  it  had  been  bald  that   a 

(1)  117  /'.  8.1888  [Muisammal  Jaidevi  v.  II  imam  Singh\ 

(2)  171  P.  W.  L888  [Qaman  v.  Mussammat  Aman\ 

(3)  46  /'.  R.  li^Jl  </•'.  B.)  {Mwsamtm  \D\       .  Lehna  Singh), 

(1 1  153  /'.  B,  1889  (Mussammat  Kirpi  v.  liamjas). 
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step-mother  had  no  right  to  succeed  either  by  Hindu  Law  or 
by  custom.  It  may  be  noted  that  in  the  case  dealt  with  by  the 
Full  Bench  in  li 91  the  woman  had  remarried  before  her  son's 
death. 

In  another  Full  Bench  ruling  134  P.  R.  1907  (1)  it  was  laid 
down  thnt  a  sister  of  the  last  male  owner  could  claim  no  higher 
status  than  that  of  sister  and  could  not  be  regarded  as  holding 
as  favourable  a  position  as  a  daughter.  This  ruling  refers  to 
the  principle  laid  down  in  the  earlier  rulings  to  the  effect  that 
when  a  line  dies  out  it  is  treated  as  never  having  existed,  but 
refuses  to  folio  v  it  up  to  all  its  logical  conclusions.  This 
ruling  cannot  be  quoted  as  dissenting  from  the  former  rulings 
which  lay  down  that  a  woman  succeeds  her  son,  not  as  his 
mother  but  as  his  father's  widow. 

In  64  P.  B.  1910  (2)  a  mother  who  had  remarried  was  not 
allowed  to  succeed  her  son.  Here  the  woman  was  treated  as 
being  the  widow  of  the  penultimate  male  owner.  The  collate- 
rals were  in  possession,  and  the  learned  Judges  remarked  on 
the  distinction  between  refusing  to  let  a  widow  succeed  and 
»  ousting  her  after  she  had  eucceeded. 

In  57  P.  W.  U.  19]  3  (3)  the  widow  had  succeeded  her  son. 
It  was  held  that  unchastity  did  not  involve  forfeiture  of  the 
estate.  Here  the  first  Court  regarded  the  woman  as  mother, 
the  Divisional  Judge  treated  her  as  a  widow  but  the  learned 
Judges  of  this  Court  regarded  her  as  a  mother  and  following 
two  Allahabad  rulings  held  that  unchastity  did  not  entail  for- 
feiture. 

The  question  whether  a  woman  in  such  a  case  succeeds  as 
widow  or  as  mother  was  not  proved  the  learned  Judges  holding 
that  on  the  pleadings  she  must  be  regarded  as  having  succeeded 
as  mother. 

This  last  is  really  the  only  ruling  which  treats  the  widow 
as  a  mother,  and  it  does  so  apparently  only  because  she  is  so 
described  in  the  pleadings  and  it  is  held  that  no  fresh  case  can 
be  set  up  for  her  on  appeal.  But  the  question  is  not  free  from 
difficulty,  for  apparently  some  of  the  earlier  rulings  are  based 
on  the  finding  that  the  remarriage  preceded  the  son's  death 
(which  is  not  the  case  here)  and  other  rulings  are  to  the  effect 
that  a  widow  who  has  once  succeodcd  is  in  a  better  position 
than  a  widow  who  claims  to  succeed,  though  we  find  it  diffi- 
cult to  see  how  this  can  be  so. 

(1)  134  P.  B.  1907  (F.  B,)  (Bamira  v.  Ram  Singh). 

(2j  (31  P.  R,  1910  (Hardam  Singh  v.  Mussammat  Alahan  Kaur), 

(3)  57  P.  W.  R,  1913  {Mussammat  Thakri  Gurdit  Singh). 
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The  authorities  seem  divided  aud  we  refer  'oa  Full  Beach 
the  following  question  :  — 

By  custom  does  a  woman  who  has  succeeded  to  her  hus- 
band's estate  after  the  death  of  her  son  lose  her  right  to  retain 
the  estate  on  her  subsequently  remarrying  ? 


The  order  of  the  Full  Bench  (Rattigan,    Chevis   aud  Shadi 

Lai,  JJ.)  referred  to  above  was  delivered  by  . — 

lSth  Dec.  liU5.  Chevis,  J. — The  question  which  has  been   referred    to    the 

Full  Bench  for  decision  is  whether  by  custom  a  woman  who  has 

succeeded  to  her  husband's  estate  after  the  death  of  her  son  loses 

her  right  to  retain  the  estate  on  her  subsequent  remarriage. 

We  tind  ourselves  unable  to  give  any  answer  to  this  ques- 
tion for  the  simple  leason  that  custom  varies  from  tribe  to 
tribe,  and  from  one  locality  to  another.  If  we  were  to  answer 
the  question  put  to  us  either  one  way  or  the  other,  our  ruling 
would  be  quoted  as  applicable  to  all  persons  in  the  Punjab 
governed  by  custom,  whatever  their  tribj  or  residence.  Our 
answer  might  be  correct  as  regards  some  trib  'S  in  some  locali- 
ties and  quite  incorrect  as  regards  others. 

If  the  question  be  limited  to  the  particular  tribe  aud  the 
particular  locality  to  which  the  parties  in  the  present  suit 
belong,  then  the  answer  to  the  question  can  presumably  be 
found  in  the  evidence  in  this  particular  case,  aud  this  answer 
can  be  arrived  at  by  the  Division  Bench  just  as  easily  as  by  a 
Full  Bench. 

We  hold  therefore  that  it  is  impossible  for  us  to  give  an 
answer  to  the  question  referred  to  us,  and  that  the  ouly  safe 
and  proper  course  in  such  cases  is  to  come  to  a  decision  in  each 
particular  suit  on  the  merits,  the  decision  being  regarded 
merely  as  one  applicable  to  the  particular  tribe  aud  locality 
concerned,  and  not  as  a  general  rule  to  be  applied,  regardless 
of  tribe  and  locality,  to  all  persons  in  the  Punjab  governed  by 
Customary  Law. 

With  these  remarks  we  return  the  case  to  the  Division  Bench. 


No-  76 
Before  Hon.  Mr.  Justice  Scott-Smith  and 
lion.  Mr.  Justice  Broadway. 
RAM  K1S11KN  AND  OTHERS— (DEFENDANTS)— 
APPELLANTS, 
Ven 
MUSSAMMAT  HASSL— (Plaintiff)— RESPONDENT. 
I  ,Vil  Appeal  No.  188  ol  L913. 
Ttn      i  <■  •  /  lender  whefe  borrower    is  a 

notvrioui,  spendthrift  with  ample  income. 
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Held,  that  where  the  borrower  is  a  notorious  spendthrift  and  profligate, 
a  creditor  will  not  be  protected  merely  by  the  fact  that  the  money  advanced 
by  him  was  said  to  l>e  required  to  pay  off  antecedent  debts,  on  the  contrary 
it  will  be  his  duty  to  make  a  full  inquiry  as  to  whether  the  antecedent  debts 
were  really  just  debts  incurred  for  a  necessary  purpose,  Similarly  he  will 
not  be  protected  merely  because  the  borrower  told  him  that  the  money  was 
needed  to  pay  Government  revenue  or  to  buy  bullocks  or.to  give  presents  at 
a  marriage  or  for  miscellaneous  household  expenses.  A  creditor  lending 
money  to  a  man  possessed  of  ample  income  should  make  full  inquiries  as  to 
the  necessity  for  a  loan.  If  the  borrower  has  squandered  his  income  in 
extravagance  and  wanton  waste  the  lender  would  not  be  justified  in  advancing 
him  money  for  payment  of  Government  revenue  and  other  ordinary  expenses 
of  a  zamindar. 

65  P.  Hi  1900  (F.  B.)  (1),  referred  to. 
First   appeal  from   the    decree   of    Khan  Bahadur  Khan    Ahmad 
Shah,    Honorary    Subordinate    Judge,    1st  Class,    Jullundur, 
dated  the  \0th  December  1912. 

Muhammad  Shan  and  Abdul  Rashid,  for  Appellauts 
Muhammad  Iqbal,  for  Respondent. 
The  judgment  of  the  Court  was  delivered  by— 

Scott-Smith,  J. — This  is  a  first  appeal  from  the  order  of  -2Uh  March  19\ 7. 
Kb  an  Ahmad  Shah,  Honorary  Subordinate  Judge,  first  class, 
Jullundur,  giving  the  plaintiff  Tufail  Muhammad  an  uncondi- 
tional decree  for  possession  of  certain  lands  mortgaged  by  his 
grandfather  Muhammad  Bakhsh  who  died  in  October  190S. 
Tman  Ali  Khan,  the  father  of  the  plaintiff,  died  on  the  8th 
March  1904.  The  suit  was  brought  on  the  ground  that  the 
mortgages  effected  by  Muhammad  Bakhsh  were  not  effected  for 
any  valid  necessity  and  therefore  were  not  binding  on  the 
plaintiff.  The  lower  Court  has  examined  all  the  mortgages, 
21  in  number,  and  has  found  that  no  necessity  has  been  estab- 
lished for  any  of  them  and  has  therefore  granted  the  plaintiff 
the  decree  asked  for.  The  defendants  have  filed  a  joint  appeal 
to  this  Coutt. 

Before  we  discuss  the  various  alienations  in  detail  it  is 
necessary  to  make  a  few  preliminary  remarks.  Muhammad 
Bakhsh  owned  altogether  about  2,000  kanals  of  land  of  which 
after  deducting  the  amount  due  on  account  of  land  revenue 
the  net  income  is  stated  by  the  lower  Court  to  have  been 
Rs.  2,251  annually.  This  is  not  contested  in  arguments  before 
us.  The  alienations  were  made  between  June  1899  and  1908, 
that  is  to  say,  in  the  course  of  9  years.  During  that  period  over 
800  kanals  of  land  wero  mortgaged  to  differeut  groups  of 
persons  for  sums    totalling    altogether   over    Rs.    23,000.     The 

(1)  65  P.  R.  1900  \F,  B.)  {Devi  Ditta  v.  Saudagar  Singh). 
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alienor  bad  two  sons  who  (lied  when  of  tender  age.  He  hud 
one  son  who,  as  ahead}'  stated,  predeceased  him,  having  his 
son  ili e  minor  plaintiff.  lie  had  only  one  wife,  and  it  is  in 
evidence  that  ho  had  not  celebrated  any  marriage  in  his  family 
for  the  last  30  years.  He  built  a  house  at  a  cost  of  some 
Rs.  1,500;  but  thai  was  some  jrears  before  he  began  alienating 
his  land.  Considering  the  amount  of  property  owned  by  Mu- 
hammad Bakhsh  and  to  the  smallnesa  of  his  family  it  is  clear 
tha  t  he  had  an  ample  income  for  all  his  requirements.  In  fact, 
he  ought  to  have  been  able  to  save  out  of  hi3  income.  Prima 
facie  he  had  no  necessity  to  borrow  anything. 

We  have  examined  the  various  alienations  in  detail  and 
find  that  Muhammad  Bakhsh  began  his  career  of  extravagance 
in  1899  when  he  borrowed  lis.  3,000  in  cash  from  one  Sultan 
Ali.  In  1900  he  borrowed  about  Rs.  700  in  [cash  ;  in  1901, 
Rs.  550;  in  1902,  lis.  1,350;  in  1903,  Rs.  800  ;  in  1904,  over 
Rs  1,300;  in  19J5,  about  Rs.  570 ;  in  1906,  about  Rs  900;  in 
1907,  Rs.  1,000;  and  in  1903,  Rs.  600.  In  addition  to  these 
he  borrowed  from  other  persons  who  obtained  decrees  in  their 
favour  amounting  to  Rs  1,600.  His  borrowing  shews  that  he 
was  recklessly  extravagant.  There  is  ample  evidence  upon 
the  record  of  the  defendant's  witnesses  aud  of  those  produced 
by  the  plaintiff,  to  shew  that  he  kept  four  mistresses  from  time 
to  time  and  had  iutiigues  with  other  women  also.  He  was 
also  addicted  to  the  use  of  liquor  and  drugs.  His  extravagance 
was  obviously  due  to  his  dealings  with  women  aud  to  his  bad 
habits  generally.  The  persons  who  lent  him  money  and  the 
various  mortgagees  lived  either  in  his  own  village  or  iu 
villages  distant  not  more  than  two  miles  from  where  he  him- 
self lived. 

Mr.  Abdul  Rashid  in  arguing  the  case  for  the  appellants 
asked  that  all  items  alleged  to  bo  borrowed  for  payment  of 
land  revenue  should  be  allowed  ;  also  all  items  said  to  be 
raised  for  purchase  of  wheat,  bhusa  or  bullocks  ;  also  small 
sums  said  t )  have  been  borrowed  for  domastic  purposes  or  for 
giving  presents  at  marriages;  also  money  used  for  expenses 
of  the  deeds  ;  also  all  other  small  sums  which  are  difficult  to 
prove;  and  finally  that  all  sums  used  for  payment  of  third 
persons'  debts,  especially  those  due  on  decrees,  should  be 
allowed.  Re  has  referred  to  65  P.  11.  of  1900  (1)  and  urgea 
that    all     thai     the    appellant   had  bo  SOS  was  whet  her  the  debts 

existed  and  thai  once  they  Bhowed  this,  the  burden  was  shifted 
On  to  the  plain tifl    to    -hew    oollnsion    between    the    antecedent 


(l.  65  P,  i:  1900  I  .  B     Devi  Ditto  v.  Baudagai  Singh). 
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«nd  the  subsequent  creditors-  The  expression  "just  debts" 
is  defined  in  the  Full  Bench  ruling  referred  to  to  be  debts 
which  are  actually  due  and  are  not  immoral,  illegal  or  opposed 
to  public  policy,  and  debts  not  contracted  as  an  act  of  reckless 
extravagance  or  of  wanton  waste  or  with  the  intention  of 
destroying  the  interests  of  reversioners.  On  page  297  of  the 
Punjab  Record  of  1900  the  following  passage  occurs  :— 

11  An  outsider  who  pays  antecedent  debts  in  consideration 
"  of  a  transfer  of  the  property,  if  he  acts  honestly  and  makes 
"  proper  inquiry  whether  the  debts  are  actually  due,  is  not 
11  responsible  if  he  has  been  deceived,  and  is  entitled  to  ask  for 
"  his  alienation  to  be  treated  as  binding." 

Mr.  Abdul  Rashid  lays  great  stress  on  this  passage,  but 
the  following  passage  is  also  very  important.  It  lays  down 
that  such  an  outsider  "  can,  however  ,  be  put  in  the  same  posi- 
"  tion  as  the  other  alienee  if  the  circumstances  shew  that  he 
"  had  knowledge  cf  the  true  nature  of  the  debts,  or  that  he 
"  made  no  inquiry  whatever  or  acted  with  bad  faith." 

In  regard  to  debts  due  on  decrees  Mr.  Abdul  Rashid  refers 
to  the  following  passage  : — 

"  The  decree-holder  by  taking  a  transfer  of  the  land  to  pay 
"  off  the  decree  does  not  put  himself  in  a  better  position  than 
"  before  if  the  original  debts  were  not  just  debts,  but  an  alienee 
"  who  is  an  outsider  is  not  bound  to  go  behind  the  decree.  In 
"  his  case,  in  order  to  avoid  the  alienation,  it  would  have  to 
"  be  specially  shewn  that  he  was  fully  aware  of  the  nature 
"  of  the  previous  debts  or  acted  in  collusion  with  the  former 
"  creditor." 

In   our  opinion   these   passages   have  to  be  considered  in 
connection  with  the  special  circumstances  of  the   present   case. 
Where   a  man  is   a  notorious   spendthrift   and   profligate   as 
Muhammad   Bakhsh   was,  a  creditor   will    not    in  our  opinion 
be  protected  merely  by  the  fact  that  the  money   advanced   by 
him  was  said  to  be  required  to  pay  off  antecedent  debts.    Know- 
ing the  character  of  Muhammad  Bakhsh  it  would   be  his    duty 
to  make  a  full  inquiry  as  to   whether  the  antecedent  debts  were 
really  just  debts  incurred   for  a  necessary   purpose.     Similarly 
he  would  not  be  protected  merely  because   Muhammad   Bakhsh 
told   him  that  he   needed  money  to  pay    Government  revenue 
or  to  buy  bullocks  or  to   give   presents    at   a    marriage   or   for 
miscellaneous  household  expenses.     A  creditor  lending  money 
to  a  man  possessed  of  ample  income   should  make  full  inquiries 
as  to  the  necessity  for  the  loan.     If  the  borrower  has  squandered 
his  income  in  extravagance   and    wanton    waste   the  lender 
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would  not  be  justified  iu  advancing  him  money  for  payment 
of  Government  revenue  and  other  ordinary  expenses  of  a 
eamdndar.  With  these  remarks  we  proceed  to  consider  the 
various  alienations  seriatim.     ******** 

We  have  now  concluded  our  examination  of  the  various 
mortgage- deeds  and  we  agree  with  the  lower  Court  that  there 
is  no  sufficient  proof  that  any  of  them  were  executed  for  valid 
necessity  iu  whole  or  in  part.  It  appears  to  U3  that  Muham- 
mad Bakhsh  was  a  man  of  extravagant  and  dissolute  habits. 
This  was  well  known  to  the  money-lenders  and  others  who 
lived  in  his  neighbourhood.  They  pandered  to  his  extravagant 
habits  and  lent  him  any  money  which  he  wanted  kuowing  that 
he  was  possessed  of  a  large  area  of  land  and  would  piy  their 
debts  before  very  long.  They  were  encouraged  in  advancing 
money  to  him  by  the  fact  that  he  was  always  ready  to  alienate 
his  land  to  pay  off  his  debts  whether  those  debts  were  due  on 
bones  or  decrees  or  in  any  other  way.  We  do  not  think  there 
could  be  a  clearer  case  than  the  present  of  extravagance  on  tho 
part  of  a  well-off  land-owner  encouraged  by  a  gang  of  persons 
whose  onby  desire  was  to  get  his  laud  or  to  get  as  much  money 
out  of  him  as  possible.  We  have  already  stated  that  the  appeal 
of  Indar  Singh  abates.  As  regards  the  other  appellants  tho 
appeal  is  dismissed  with  costs. 

Appeal  dismissed. 


No.  77- 
Before  lion.  Mr.  Justice  Scott- Smith  and  lion.  Mr.  Justia 

Broadway. 

NAND  SINGH  AND  OTHERS -(Plaihtifm)— 

APPELLANTS, 

l'>  rsus 
GTTLLT  AND  ANOTHER— (Defendants)  — 
RESPONDENTS. 
Civil  Appeal  No.  3531  of  1916. 

Second  appeal- on  question  whether  there  teas  sufficient  ground  for 
extending  period  of  Imitation  in  lower  Appellate  Court  "Indian  Limitation 
Act,  IX  of  1908,  section  5. 

Ilelil,  that  where  the  Judge  of  the  lower    Appellate  Court   has   not 
brought  his  mind  to  bear  on  the  question  whether  there  was  sufficient  caueo 
ending  tho  period  for  presenting  an  appeal  in  his  Court,  the  question 
can  be  considered  in  second  appeal  to  tho  Chief  Court. 
/'.  R.  1916  (I),  distinguished. 

(1)  88  P.  R.  191G  (Asa  Ram  v.  Budhn  Mai). 
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Held  also,  that  the  question  whether  or  not  there  was  sufficient  cause 
depends  upon  the  particular  facts  and  circumstances  of  each  case  and  that 
in  this  case  sufficient  cause  had  been  shewn. 

37  Indian  Cases  503  (1),  distinguished. 

Second  appeal  from  the  decree  of  Rat  Sahib  Lala  Bishambar 
Baijal,  District  Judge,  Ludhiana,  dated  the  23rd  November  1916. 

Appellants,  by  Agent. 

Sheo  Narain,  for  Respondents. 

Tha  judgment  of  the  Com  t  was  delivered  by  — 

Broadway,  J. — The  case  out  of  whiob  this  appeal  lias  arisen  27th  March  1917. 
was  decided  by  the  trial  Judge  on  the  18th  August  1916.  An 
appeal  lay  to  the  Court  of  the  District  Judge  and  under  ordinary 
circumstances  should  have  been  filed  in  tbat  Court  by  the  17th 
September  1 916.  The  Court  being  in  vacation  the  time  for 
filing  the  appeal,  was,  however,  automatically  extended  to  tbe 
first  day  on  which  the  Court  re-opened,  i.e.,  the  7th  October 
1916.  The  appeal  to  the  District  Judge  was  actually  filed  on 
the  10th  October  1916  and  on  the  23rd  November  1916  was 
dismissed  as  time-barred.  Against  this  order  of  dismissal  the 
plaintiffs  have  pi eferred  this  second  appeal,  and  it  has  been 
urged  that  the  learned  District  Judge  was  wrong  in  dismissing 
the  appeal  for  the  reasons  stated  in  an  affidavit  filed  with  the 
appeal.  The  allegations  in  this  affidavit  are  that  the  appel- 
lants' agent  originally  went  to  engage  counsel  on  the  4th 
October  1916  and  was  told  that  the  7th  October  was  a  holiday. 
He  accordingly  went  again  to  counsel  on  the  9th  October  and 
was  told  that  that  day  was  also  a  holiday  and  the  appeal  was 
accordingly  filed  on  the  10th  October. 

As  a  matter  of  fact  the  7th  October  1916,  had  oiiginally 
been  gazetted  a  holiday  and  it  was  not  till  the  2nd  October 
1916  that  a  Gazette  Notification  was  issued  declaring  the  7th 
October  a  working  day  and  the  9th  October  a  holiday  instead. 
These  facts  have  been  wholly  ignored  by  the  learned  District 
Judge  who  has  not  in  any  way  considered  whether  the  facts 
stated  above  constitute  "  sufficient  cause  "  within  the  meaning 
of  section  5  of  the  Indian  Limitation  Act.  For  the  respondents 
Mr.  Sheo  Narain  referred  us  to  88  P.  B.  1916  (2)  in  which  it 
was  held  that  the  question  as  to  whether  there  was  sufficient 
cause  within  the  meaning  of  section  5  of  the  Limitation  Act  for 
being  late  with  an  appeal  could  not  be  gone  into  in  second 
appeal.  That  ruling  has  no  bearing  on  the  case  before  us  inas- 
much as  the  learned  District  Judge  never   brought  his  mind  to 


CI)  (1916)  37  Indian  Cases  503  (Kedarnath  v.  Zumbar  Lai). 
(2)  88  P,  B.  1910  (Asa  Ram  v.  Budhu  Mai), 
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bear  on  this  question  at  all.  Mr.  Slieo  Narain  then  referred 
us  to  37  Indian  Cases,  page  503  (2)  in  which  case  it  was  held 
that  an  appellant,  who  deliberately  postpones  the  presentation 
of  his  appeal  to  the  last  day  of  the  period  of  limitation  pres- 
cribed therefor,  is  not  entitled  to  an  extension  of  time,  if  some 
unexpected  or  unforeseen  contingency  prevents  him  from  filing 
the  appeal  within  time.  With  tins  decision  we  have  no  quarrel 
bat  we  cannot  see  that  it  has  any  direct  application  to  the  case 
before  us.  Whether  or  not  "  sufficient  cause  "  is  shewn  depeuds 
on  the  particular  facts  and  circumstances  of  each  case.  In  the 
present  case  the  7th  October  had  been  declared  a  holiday  some 
time  before.  The  appellants  and  their  agent  live  in  a  village 
some  15  or  16  miles  from  headquarters  and  it  would  be  mani- 
festly inequitable  to  pin  them  with  knowledge  of  the  Notifi- 
cation issued  on  the  2nd  October  1916  declaring  the  7th  to  be 
a  working  day  and  the  9th  to  be  a  holiday  instead. 

We  think  that  the  circumstances  of  this  case  clearly  dis- 
close a  sufficient  cause  and  we  accordingly  accept  the  appeal 
and  remand  the  case  to  the  lower  Appellate  Court  for  dis- 
posal of  the  appeal  on  the  merits.  Stamps  in  this  Court  to  be 
refunded  and  other  costs  to  follow  the  event. 

Appeal  accepted. 


No-  78. 

Before  Hon.  Mr.  Justice  Scott- Smith  and  Ron.  Mr.  Justice 
Broadway. 

BARI  CHAND— (Plaintiff)— APPELLANT, 
Venus 
MAGHl  MAL  AND  OTHERS— (Defendants)- 

RESPONDENTS. 

Civil  Appeal  No.  326  of  1915. 

Indian  Registration  Act,  XVI  of  1903,  section  17 —compromise  —un- 
registered petition  to  Court  praying  for  a  decree  in  accordance  therewith  -not 
presented  by  the  parties  themselves  and  dealing  with  matters  not  included  in 
the  claim— Civil  Procedure  Code,  Act  V  of  1908,  order  23,  rule  3. 

A  deed  of  compromise  which  had  been  attested  by  the  parties  in  the. 
presence  of  the  Tahsildar  was  forwarded  by  the  latter  to  the  Civil  Court 
in  which  the  suit  was  pending.  The  plaintiff  admitted  the  compromise) 
before  the  Court  and  the  defendant  alleged  that  he  had  signed  it  under 
undue  influence  and  made  other  objections.  The  Court  found  thai  the  defen- 
dant bad  not  established  the  plea  of  undue  influence  but  refused  to  act  on  the 
compromise  on  two  grounds,  viz.,  (1)  that  it  had  not  been  presented  to  t  lie 
Court  by  the  parties  themselves  and  (2)  that  it  required  registration. 

(2)  (1916;  37  Indian  Cases  503  (Kedarnath  v.  Zumbar  Lai). 
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Held,  that  the  mere  fact  that  tho  document  was  forwarded  to  the  Court 
by  the  Tahsildar  and  was  not  presented  by  the  parties  themselves  was  im- 
material. 

Held  also,  that  as  in  the  present  case  the  intention  was  that  the  docu- 
ment should  be  presented  in  tho  Court  and  that  a  decree  should  be  passed 
in  accordance  therewith,  the  document  was  merely  a  petition  addressed  to 
the  Court  and  as  such  did  not  require  registration. 

20  P.  R.  1914  (1)  and  27  P.  R.  19C6  (?),  distinguished. 

Held  further,  that  a  compromise  is  not  unlawful  merely  because  it  deals 
with  matters  not  included  in  the  claim.  Order  23,  rule  3  of  the  Code  of  Civil 
Procednre  provides  that  the  Court  shall  pass  a  decree  in  accordance  there- 
with so  far  as  it  relates  to  the  suit  and  the  Court  should  not  pass  a  decree  in 
regard  to  anything  else. 

First  appeal  from  the  order  of  Misra  Jowala  Sahai,  Subordinate 
Judge,  1st  class,  Ludhiana,  dated  the  22nd  January  1915. 

Kirkpatrick,  for  Appellant. 

Moti  Sagar  and  Kanslii  Ram,  for  Respondents. 

The  judgment  of  the  Court  was  delivered  by — 

Scott-Smith,  J. — This  is  an  appeal  from  an  order  of  the  2nd  April  1917. 
Subordinate  Judge,  1st  class,  Ludhiana,  refusing  to  record  au 
agreement  by  way  of  compromise  and  to  pass  a  decree  thereon 
under  the  provisions  of  order  23,  rule  3  of  the  Civil  Procedure 
Code.  Hari  Chand,  plaintiff-appellant,  brought  a  suit  for 
possession  of  property  on  the  ground  that  he  was  the  adopted 
son  of  Jiwan  Mai,  deceased,  and  the  16th  of  November  1914 
was  fixed  by  the  Court  for  recording  evidence  ;  but  on  the  23rd 
of  October  an  official  of  the  Zira  Tahsil  in  the  Ferozepore 
District  produced  in  the  Court  a  razinami  said  to  have  been 
attested  by  the  parties  in  the  presence  of  the  Tahsildar  of  Zira 
which  he  said  he  had  been  ordered  by  the  said  Tahsildar  to 
produce.  One  of  the  parties  to  this  document,  viz.,  Chiman 
Lai,  defendant,  was  not  present  on  that  day,  but  he  appeared 
subsequently  and  said  that  he  had  signed  the  compromise  under 
undue  influence.  He  made  other  objections  also  and  the  Court 
framed  the  following  issues  :-- 

1.  Did   the   defendant  sign    the   razinama   under   undue 
influence  ? 

2,  If  not,   should  it  be  considered  defective  in  any  other 
way  ? 

The  Court  after  recording  evidence   held    that    the   defen- 
dant had  not  established  the  plea  of  undue  influence,  but  refused 


(1)  20  P.  R.  1914  {Murli  Dhar  v.  Gobind  Ram\ 

(2)  27  P.  R.  1906  (Khair-ul-Nisa  v.  Bahadur  Ali). 
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to  act  on  the  compromise  on  two  grounds:  (1)  that  it  had 
not  been  presented  by  the  parties  in  Court  in  the  first  instance 
but  had  been  presented  to  the  Tahtildar  who  forwarded  it  to 
the  Court ;  and  (2)  that  the  document  required  registration. 
As  the  document  had  not  been  registered  the  Court  held  that 
it  was  not  a  lawful  agreement  within  the  meaning  of  order 
2:-5,  rale  3,  Civil  Procedure  Code. 

With  regard  to  the  first  ground  mentioned  above  it  is 
now  admitted  that  the  mere  fact  that  the  document  was  sent 
to  the  Court  by  the  Tahsildar  makes  no  difference.  The  docu- 
ment was  actually  received  by  the  lower  Court  which  proceeded 
to  enquirein  to  its  validity.  All  the  parties  admitted  having 
executed  the  agreement,  although  Chiman  Lai,  defendant, 
pleaded  undue  influence  and  raised  various  other  objections 
which  were  said  to  render  the  agreement  unlawful.  The  lower 
Court  says  that  it  bases  its  view  as  to  whether  the  document 
required  registration  upon  the  principles  discussed  in  20  P.  B. 
of  1914  (1)  and  27  F.  B.  of  1906  (2).  In  the  latter  case  the 
compromise  affected  immoveable  property  over  Rs.  100  in  value, 
was  signed  bv  the  parlies,  attested  by  witnesses  and  stamped 
with  an  eight  anna  Court-fee  stamp  and  addressed  to  the 
Court  setting  foith  the  names  of  the  parties  an  1  the  nature 
of  the  claim  and  was  filed  in  Court,  The  Court  thereupon 
examined  the  parlies,  who  repeated  in  full  detail  all  that 
was  set  forth  in  the  document  and  concluded  by  expressly 
requesting  it  to  dismiss  the  suit  in  accordance  with  the  terms 
of  the  document.  The  Court  accordingly  wrote  an  order  re- 
citing the  said  terms  and  dismissed  the  suit  as  prayed.  It 
was  held  that  this  document  did  not  require  registration  under 
section  17  (6)  of  the  Registration  Act  and  was  admissible 
in  evidence ;  because  (o)  it  was  a  mere  application  to  the 
Court  informing  it  of  the  terms  of  the  agreement  entered 
into  by  the  parties  out  of  Court  and  as  such  neither  created 
nor  declared  rights  so  as  to  require  registration,  and  {b)  it 
was  submitted  to  and  acted  upon  judicially  by  the  Court 
and  was  in  itself  a  step'of  judicial  procedure  not  requiring 
registration.  This  ruling  was  followed  in  20  P.  U.  191 1  (1). 
In  the  present  case  the  document  in  question  is  stamped 
with  an  eight  anna  Court-fee  stamp  and  is  hoaded  Tcufianama 
baadnhit  District  Judge,  Ludhiaua.  It  commences  by  describ- 
ing tho  parties  in  detail  and  saying  that  they  had  various 
disputes  between  themselves  and  that  certain  properly  in  the 
i  of  Maghi  Mai  and  Chiman  Lai,  defendants,  shall  bo 
en  to  Hari  Ohand,  plaintiff,     it  then  goes  onto  deal    with 


1    _'o  /'.  fi.  l'.H  1  (Murli  Dhai  v.  Gobind  Ram). 
,  P.  R.  lyoo  (Khair-ul-Nita  v.  Bakadui  Ah}. 
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several  matters  such  as  the  realization  of  the  outstanding  debts, 
etc.,  and  concludes  with  the  following  words : — Lihaza  yeh 
tasfianama  likh  diya  keh  bamujab  is  ke  digri  bahaq  Hari  Ghand 
mudai  barkhilaf  MagJti  Mai  wa  Chiman  Lai  mudaalehun  jaidad 
mundarja  bala  ki  jiski  tashrih  Hari  Chand  mudai  ho  dene  hi  upar 
karigai  hai  bila  kharcha  adalat  dijaiue. 

In  our  opinion  this  document  was  clearly  intended  to  be 
of  the  nature  of  a  petition  addressed  to  the  Court  which  set 
forth  the  terms  of  tbe  agreement  come  to  between  the  parties 
and  was  to  be  presented  in  Court  in  order  that  a  decree  should 
be  passed  in  Hari  Chand's  favour  against  Maghi  Mai  and 
Chiman  Lai  in  regard  to  certain  properties  specified  therein. 
In  the  case  reported  as  27  P.  B.  1906  (1)  the  terms  of  the 
document  then  in  dispute  were  set  forth  and  there  was  there 
also  no  distinct  ptayer  to  tbe  Court  to  dismiss  the  suit.  It  is 
not  necessary  that  there  should  be  a  distinct  prayer  to  this 
effect.  All  that  is  necessary  to  state  is  what  the  intention  of 
the  parties  to  the  deed  is.  In  our  opinion  there  can  be  no 
doubt  that  in  the  present  case  the  intention  wa3  that  the 
document  should  be  presented  in  the  Court  and  that  a  decree 
should  be  passed  by  the  Court  in  accordance  therewith.  We 
therefore  hold  that  the  document  was  a  petition  addressed  to 
the  Court  and  as  such  did  not  require  registration. 

In  regard  to  undue  influence,  the  decision  of  the  Subordinate 
Judge  is  somewhat  summary  and  other  objections  as  to  the 
compromise  having  been  unlawful  have  not  been  disposed  of. 
One  point  urged  before  us  by  Lala  Kanshi  Ram,  counsel  for 
the  respondents,  was  that  the  compromise  was  unlawful  because 
it  dealt  with  matters  not  included  in  the  claim.  Rule  3  of 
order  23  expressly  provides  for  such  a  case,  for  it  lays  down 
that  the  Court  on  being  satisfied  that  there  has  been  a  lawful 
agreement  shall  pass  a  decree  in  accordance  therewith  so  far 
as  it  relates  to  the  suit.  What  the  Court  then  would  have  to 
do  would  be  to  see  how  far  the  compromise  relates  to  the 
matters  in  suit.  It  can  then  pass  a  decree  in  regard  to  those 
matters  and  should  not  pass  a  decree  in  regard  to  anything 
else.  The  main  question  for  decision  is  whether  Chiman  Lai 
consented  to  the  compromise  and  if  so  is  it  for  any  other  reason 
unlawful. 

We  accordingly  accept  tit e  appeal  and  setting  aside  the 
order  of  the  Lower  Court  remand  tbe  case  thereto  for  decision 
of  the  above  question  after  consideration  of  the  evidence  on  the 
record  and  the  objections  put  in  by  (  himan  Lai.     We  note  that 

(1)  27  P.  R.  190G  (Khair-ul-Nisa  v.  Bahadur  AH). 


310  CTVTL  judgments-no  79.  [Rboobd, 


the  parties  closed  their  evidence  in  the  Lower  Court  and  we 
see  no  reapon  why  they  should  he  allowed  now  to  produce 
further  evidence  At  the  same  time  we  think  that  the  Tahsil- 
dar  who  is  saiJ  to  have  received  the  rasinama  and  forwarded 
it  to  the  Court  should  he  examined  as  to  what  took  place  in 
his  presence.  We  direct  accordingly  that  his  evidence  should 
he  recorded  provided  that  either  of  the  parties  desires  that  this 
should  ho  done      Costs  of  this  Court  will  be  costs  in  the  case. 

Appeal  accepted. 


No-  79- 
Before  Hon.  Mr.  Justice  Chen's  and  Hon.  Mr.  Justice 
Leslie  Jones. 
GUULAM  HUS3AIN  AND  OTHERS— (Defbhdasts)— 

APPELLANTS, 
Versus 

SA1FULLAII  KHAN  AND  OTHERS— (Plaintifkb)— 

RESPONDENTS. 

Civil  Appeal  No.  141  of  1914. 

Indian  Limitation  Act,  IX  of  1908,  article  120— declaratory  suit— starting 
point  of  limitation —where  there  hare  been  denials  of  plaintiffs'  title  at  various 
times. 

In  1886  plaintiffs'  father  sold  239  bighas  of  land  to  d°fendants  or  their 
predecessors-in-interest.  Plaintiffs  assert  that  the  sale  did  not  carry  a  share  in 
shamilat,  defendants  say  it  did.  In  1S99  partition  proceedings  commenced 
at  instance  of  certain  co-sharers,  not  parties  to  this  suit.  Pla'ntiffs  then 
c"  aimed  the  share  of  shamilat  attaching  to  the  land  sold  by  their  father; 
defendants  objected  urging  that  the  sale  included  the  shamilat.  On  5th 
March  1900  the  Extra  Assistant  Settlement  Officer  deciced  the  question  in 
defendants'  favour.  The  partition  proceedings  were  then  stayed  for  some 
time,  owing  to  civil  litigatio.i  relating  to  some  land,  not  now  in  dispute. 
In  1907  partition  proceedings  were  resumed  the  plaintiffs  then  renewed 
their  claim  and  the  defendants  replied  that  the  matter  had  been  settled  by 
the  decision  of  5th  March  1900  and  the  Revenue  Officer  declined  to  g)  into 
the  matter.  Then  in  1909  plaintiffs  brought  the  present  suit  for  a  declaration, 

Held,  that  the  resistance  offered*  in  1007-03  by  the  defendants  to 
plaintiffs'  claim  was  merely  a  r  -it  ration  of  the  former  resistance  in  1899- 
1900  and  not  a  fresh  invasion  and  that  consequently  the  suit  was  barred  by 
limitation  under  article  120  of  the  Limitation  Act, 

l.L.  R.  31  All.  9  (I)  and  71  P,  L.  R.  191G  (2),  refen 

110  P,  B.  L907  (3)  /.  L.  R.  36  All.  492  (4),  122  P.  L.  R.  1910  (5),   239 
P.  W,  R.  1912  (6)  an  I  6  I  P.  R.  1910  (7),  distinguished. 

18  All  Wt  iV.  215  (8),  disapproved. 

(1)  (1908)  7.  L.  R.  31  All.  9  {Akbar  Khan  v.  Turaban). 

(2)  71  /'./,.  B.  1916  (Kalu  v.  Rum  Lai). 
(«)  140  P.  R.  1907  [fldkim  Singh  v.  Waryaman). 
(1)  (1914)7.  L.  B,  36  All.  192  [Allah  Jilaiv.  Umrao  Ilunin). 
(5)  L22P.L.B   li)l*i   R  em  Binghv.  Ke$ar Singh), 
(G)  239  P.  W.  R.  1912   Man  Singh  v,  Rand), 

6  P.  R.  1916  (Goval  Singh  v.Qaupat  Rai). 
(8)  (1898;  is  All.  W.  N.  215  \llahi  Dakhsh  y.Uamam  Singh). 


September  &  October,  1917.  1  CIVIL  JUD1\IEST3-S3.  79.  311 


Second  appeal  from  the  decree  of  A,  E.  Martineau,  Esquire, 
Divisional  Judge,  Rawalpindi,  dated  the  lGi/i  June  19!  3. 

Govind  Das,  for  Appellants. 

Dharm  Das,  for  Respondents. 

The  judgment  of  the  Court  was  delivered  by— 

Chetis,  J.— In  188G  plaintiff.s'  father  solJ  orally   to    defen-     2nd  April  1917. 
dants  or  to  their   predecessors-in-iuterest    259    bighas    of   land 
attached   to   Shahwala    well,     The    defendants   say    this    sale 
carried  share  in  shamilat,  plaintiffs  say  it  did  not. 

The  defendants  are,  as  has  been  admitted  before  us,  pro- 
prietors and  co-sharers  in  the  shamilat,  even  apart  from  the 
land  in  suit.  The  plaintiffs  and  several  others  not  patties  to 
this  suit  are  also  co-sharers  in  the  shamilat.  In  1899  partition 
proceedings  commenced  at  the  instance  of  certain  co -sharers 
who  are  not  parties  to  this  suit.  In  the  course  of  those  pro- 
ceedings plaintiffs  urged  that  they  were  entitled  to  the  share 
which  appertained  to  the  land  sold  by  their  father.  Defen- 
dants denied,  urging  that  the  sale  included  share  in  shamilat. 
On  5th  March  1900,  the  Extra  Assistant  Settlement  CvEcer 
decided  the  question  in  defendants'  favour.  The  partition 
proceedings  were  then  stayed  for  some  time  owing  to  civil 
litigation  relating  to  some  land  not  now  in  dispute.  In  1907 
partition  proceedings  were  resumed,  at  the  instauce  of  defen- 
dants according  to  the  lower  Courts  though  we  have  not  been 
able  to  verify  this  as  the  partition  file  is  reported  to  have 
been  destroyed.  The  plaintiffs  then  renewed  their  claim  as 
regards  the  land  in  suit,  defendants  replied  that  the  matter  had 
been  settled  by  the  decision  of  the  5th  March  1900,  and  the 
Revenue  Officer  declined  to  go  into  the  matter  again.  Then  in 
1909  plaintiffs  brought  the  present  suit  for  a  declaration, 
which  has  been  decreed  by  the  lower  Courts. 

The  defendants  appeal,  urging  inter  alia  that  the  suit  is 
time-barred.  As  the  learned  Divisional  Judge  says,  the  plain- 
tiffs were  not  bound  to  sue  for  a  declaration  when  their  title 
was  denied  in  1900.  But  that  denial  of  title  gave  them  a 
cause  of  action,  and  if  they  wanted  to  sue  they  should  have 
done  so  within  the  six  years  allowed  by  article  liO,  Schedule, 
Limitation  Act,  whether  the  present  suit  is  within  time  depends 
therefore  on  the  question  whether  there  lias  been  any  fresh 
cause  of  action  since  J  900. 

For  the  plaintiffs  it  is  urged  that  the  defendants'  restarting 
the  partition  proceedings  in  1908  and  then  again  denying 
plaintiffs'  title  is  a  fresh  invasion  of  plaintiffs'  rights  giving 
rise  to  a  i're&h  cause  of  action. 


ari 
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We  will  assume  thai  it  was  at  defendants1  iustauee  that 
the  partition  proceedings  were  resumed  in  1 908.  But  it  must 
be  remembered  that  quite  apart  from  their  purchase  from 
plaintiffs'  father  the  defendants  were  co-sharers  in  the  shamil at, 
f-o  1  heir  moving  the  Revenue  authorities  to  proceed  with  the 
partition  did  not  necessarily  imply  any  fre*h  attack  on  the 
plaintiffs>  Any  co-sharer  can  apply  for  partition  ;  it  is  wheu 
the  rights  claimed  by  a  co-sharer  are  denied  that  he  gets  a 
cause  of  action  to  sue  for  a  declaration. 

Tlieie  remains  the  question  whether  defendants'  action  in 
resisting  the  plaintiffs'  attempt  to  reopen  the  old  dispute  before 
the  Revenue  Officer  constitutes  a  fresh  cause  of  action.  For 
the  defendants  it  is  urged  that  a  mere  reiteration  of  a  former 
denial  of  title  is  not  a  fresh  invasion. 

For  plaintiffs  reliance  is  placed  on  All  W.  N.  189S,  page 
215  (1),  140  P.  R.  190  (2),  36  All.  492  (3;,  239  P.  W.  P.  12  (4), 
122  P.  L.  It.  1C  (5).  Defendants  rely  on  31  All.  9  (6),  71 
P,  L.  P.  16  (7)  and  66  P.  P.  16  (8). 

The  Weekly  Notes  case  certainly  seems  to  hold  that  a 
repeated  denial  to  a  repeated  claim  is  a  fresh  invasion,  but  as 
this  ruling  seem  to  us  opposed  to  later  rulings  we  are  not  pre- 
pared to  follow  it.  It  is  urged  that  this  ruling  is  cited  with 
approval  in  122  P.  L.  B.  1910  (5).  But  the  latter  ruling, 
when  referring  to  the  Weekly  Notes  case,  does  not  discuss  the 
question  of  the  correctness  of  the  decision  that  the  facts  found 
constituted  a  fresh  invasion,  it  seems  to  assume  that  that  decision 
was  correct,  and  '  quotes  with  approval  the  dictum  of  Blair,  J. 
that  a  person  is  entitled  to  pass  by  an  invasion  of  a  "  right  to 
property,  and  is  not  by  his  forbearance  debarred  from  a 
futuie  suit  for  a  fresh  invasion."  With  this  dictum  we  entirely 
agree. 

149  P.  P.  1907  (2)  is  clearly  Mbtiuguishahle.  There  it 
was  an  application  for  partition  by  the  pattidars,  attempting 
to  oust  the  plaintiff  from  the  land  in  suit  which  was  the 
fresh  invasion.  Prior  to  that  application  the  pattidars  had 
left  the  plaintiff  in  posses  -ion,  though  they  had  succeeded  in 
getting  themselves  recorded  as  owners  in  the  revenue  papers. 


~'.i8)  18  All.  W.  X.  215  (Ilahi  Bakksh  v  ttarnam  Singh). 
(2    1  W  P.  R .  1907  I  Hakim  Singh  v.  Waryaman), 
(3    (1914)  /.  L.  R,  38  All   192  l  Allah  Jtiai  v.  Umrao  Ilusain). 
(1)  239P.  W,  R.  L812  {Man  8ingh  v.  RaauJ), 

(5)  122  P.  L.  R.  11)10  {Khm  Stunk  v.  Kuor  Singh). 

(6)  (1908)  1   L.  U.  .'51  All.  I)  (Akbar  h'lian  v.  Turuban). 
(7 1  71  /'.  L.  R.  1!)H'>  {Kalu  v.  Ram  Lai). 

($)  GO  V.  R.  1'JIO  (Gopal  Singh  v.  Ganpat  Rai). 
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38  All.  492  (I)  is  likewise  distinguishable.  There  the 
defendants  had  succeeded  in  the  dispute  regarding  the  entries 
in  the  revenue  papers,  but  had  left  the  plaintiffs  in  possession. 
The  subsequent  attempt  of  the  defendants  to  have  rent  assessed 
on  the  land  was,  as  the  learned  Jjdges  remark,  "almost 
"  equivalent  to  a  suit  for  rent  of  the  land."  This  was  clearly 
quite  a  fresh  invasion. 

So  too  in  122  P.  L.  R.  1910  (2)  it  was  an  application  for 
partition  in  which  defendants  wanted  to  get  partition  according 
to  entries  recorded  in  the  revenue  papers,  the  correctness  of 
which  plaintiff  had  neglected  to  challenge  by  a  suit  for  a 
declaration,  which  constituted  the  fresh  invasion. 

No.  239  P.  W.  R.  1912  (3)  is  quite  a  different  kind  of 
case.  There  partition  proceedings  had  been  commenced,  but 
the  defendants  had  dropped  their  claim  for  partition,  so  the 
proceedings  terminated.  Nothing  happened  for  17  years,  and 
then  the  defendants  again  applied  for  partition,  on  which 
plaintiffs  sued  for  a  declaration.  It  was  held  that  plaintiffs 
had  held  adversely  for  at  least  18  years,  and  that  the  defen- 
dants'fresh  claim  for  pirtition  was  time-barred.  This  was 
obviously  a  fresh  invasion,  made  after  the  plaintiffs  had  become 
full  owners.  No  body  seems  to  have  even  dreamed  of  contend- 
ing that  plaintiffs'  suit  was  time-barred. 

Turning  now  to  the  rulings  cited  for  the  defendants. 

In  31  All.  9  (4)  defendant's  name  had  been  entered  as 
owner  in  189S.  In  ' 903  defendant  objected  to  the  correction 
of  this  entry.  This  refusal  was  held  to  be  merely  a  continua- 
tion of  the  original  cause  of  action,  and  not  a  freqh  invasion. 
This  case  is,  as  plaintiffs'  counsel  points  out,  quoted  in  36  All. 
492(1).  But  it  is  not  quoted  with  disapproval,  and  we  see 
nothing  discordant  in  the  two  rulings. 

In  Co  P.  R.  19! 6  (5)  the  facts  are  so  entirely  different 
that  we  regard  it  as  useless  to  attempt  to  apply  this  ruling". 

In  71  P.  L.  R.  191^  (6)  plaintiffs  sued  for  a  declaration, 
alleging  a  recent  denial  of  their  right  as  mortgagees  to  take 
possession,  it  was  held  that  this  denial  was  merely  a  re-iteration 
of  a  former  denial  and  did  not  amount  to  a  fresh  invasion. 

So  too  in  the  present  case  we  regard  the  resistance  offered 
in  1908  by  defendants  to  plaintiffs'  claim  as  merely  a  re-iter- 
ation of  the  former  resistance,  and  not  as  a  fresh  invasion. 

(1)  (1914)  /.  I.  R  36  All.  m  {Allah  Jilai  v.  Umrao  Husain). 
(2Y  122  P.  L.  R.  1910  (Khem  Singh  v.  Kcsar  Singh), 

(3)  239  P.W.  R.  1912  (Man  Singh  v.  Rasul). 

(4)  (1908)  7.  L.  R.  31  All.  9  {Akbar  Khan  v.  Turaban  . 
.".    66  P,  R,  1916  iGopal  Singh  v  Ganpat  Rai), 

[<o)  71  P.  L,  R,  1916  (Kalu  v.  Ram  Lai), 
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We  may  add  that  to  hold  otherwise  would  amount  to  this, 
that  a  plaintiff  in  such  a  case  could  always  renew  limita- 
tion at  will  ;  he  could  at  any  time  go  to  his  opponent  and  say. 
"  Do  you  still  deny  my  claim  ?  "  aud  getting  the  answer  he  ex- 
pected could  come  into  Court,  bnsing  his  suit  on  the  repeated 
denial.     Article  120  would  then  hecome  a  mere  farce. 

We  accept  this  appeal  and  reversing  the  decision 
of  the  lower  Courts  we  dismiss  this  suit  as  time-barred. 
Hut  as  there  has  been  no  hearing  on  the  merits  in  this  Court 
we  leave  the  parties  to  bear  their  own  costs  throughout. 

Appeal  accepted. 


No.  80. 

Before  Hon.  Mr.  Justice  Shadi  Lai 
and  Bon.  Mr.  Justice  LeRossignol. 

AMAR  SINGH— (Plaintiff)— APPELLANT, 

Versus 

JAI  SINGH  AND  OTHERS— (Defendants)— 

RESPONDENTS. 

Civil  Appeal  No.  1289  of  1914. 

Custom — marriage— between  Hindus  of  same  got—  whether  valid  among 
Sudras  governed  by  custom— onus  probandi— Hindu  Laio. 

Held,  that  the  rule  of  Hindu  Law  prohibiting  intermarriage  between 
persons  of  the  same  gotra  applies  only  to  the  twice-born  classes  w  ho  from 
their  superior  position  and  education  know  who  is  or   who   is  not   of   their 

got. 

Mayne's  Hindu  Law,  8th  edition,  p.  101,  referred  to. 

Held  also,  that  the  onus  of  proving  that  a  karcwa  marriage  between 
Sudras  which  has  been  recognised  by  the  brotherhood  is  invalid  by  custom 
by  reason  of  the  parties  being  of  the  same  got  is  on  the  person  asserting  it 
and  that  this  onus  had  not  been  discharged  in  this  ca 

Second  appeal  from  the  dcrrr  •  of  .V.  [].  Prenter,  Esquire, 
Divisional  Judge,  Jullun  lur,  dated  the  20th  Apiil  19'4. 

Nand  Lai  and  Goviud  Das,  for  Appellant. 

Sohan  Lai,  for  Respondents. 

The  judgment  of  the  Court  was  delivered  by — 

LilRoMtGHOL,  J. —  The  main  question  arising  in  this  case 
is  whether  the  marriage  of  Narain  Singh,  deceased,  a  Saint 
frith  Mussammat  Indo,  a  M  ili  of  the  same  got  ;is  Narain  Singh, 
was  valid. 

On  the  reply  to  the  question  depend  the  legitimacy  of 
Naraiu  Singh's  sou  Jai  Singh,  defendant,  aud  the  devolution 
of  Narain  Singh's  property. 
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The  learned  District  Judge  holds  that  the  marriage  is 
valid  because  though  the  parties  to  it  were  of  the  same  got 
their  true  relationship  if  any  is  lost  in  the  mists  of  time  and 
it  does  not  follow  from  the  fact  that  they  are  of  the  same  got 
that  they  are  within  the  consanguineous  degrees  between 
which  marriage  is  prohibited  by  Hindu  law. 

The  marriage  has  been  recognised  as  valid  by  the  brother- 
hood of  Narain  Singh,  but  it  has  been  argued  for  appellant  that 
the  marriage  was  illegal  ab  initio  and  therefore  no  recognition 
can  validate  it. 

The  marriage  was  not  a  regular  marriage  as  recognised 
by  Hindu  Law  but  a  karewa  marriage  between  Narain  Singh 
and  Mussammat  Indo,  a  widow,  who  appears  to  have  drifted 
to  Narain  Singh's  village. 

The  marriage  appears  to  have  taken  place  in  1873  and  to 
have  been  the  subject  of  no  challenge  until  in  1898  a  cousin  of 
Narain  Singh  questioned  its  validity  on  selfish  grounds. 

The  original  rule  of  Hindu  Law  no  doubt  was  that  inter- 
marriage was  prohibited  between  persons  related  as  sapind'is 
and  this  rule  was  later  extended  into  a  prohibition  of  marriage 
between  all  persons  of  the  same  gotra — Mayne's  Hindu  Law, 
8th  edition,  page  104 — but  these  instructions  apply  only  to  the 
twice-born  classes  who  from  their  superior  position  and  educa- 
tion know  who  is  or  who  is  not  of  their  got. 

The  parties  here  are  Sudras  and  are  governed  by  custom. 
The  marriage  did  take  place  and  it  is  a  marriage  which  apart 
from  the  factor  of  got,  is  perfectly  valid  by  custom  though 
obnoxious  to  Hindu  Law. 

The  marriage  has  been  recognised  by  the  brotherhood 
and  the  omts  lies  on  the  plaintiff  to  prove  that  by  custom 
such  a  marriage  is  invalid  and  that  the  issue  is  illegitimate. 

No  such  cus  torn  has  been  proved  and  we  dismiss  the  appeal 
with  costs. 

Appeal  dismissed. 

No.  81- 

Before  Hon.  Mr.  Justice  Shadi  Lai  and 

Hon.  Mr.  Justice  LeRossignol. 

ARURA  AND  ANOTHER— (Plaintiffs)—  APPELLANTS, 

Versus 
AYA  RAM  AND  ANOTHER— (Defendants)— 
RESPONDENTS. 
Civil  Appeal  No.  2003  of  1914. 
Custom— Alienation— necessity— whether    sale  should  be  upheld  where 
price  actually  paid  is  reasonable,  fbut  fictitious  items  are  added  to  keep    off 
pre-emptors. 


316  civil  judgments-no.  si.  [Rboord, 


Held,  that  where  it  is  found  that  the  money  actually  passed  in  a  sale 
was  a  reasonable  price  the  insertion  of  fictitious  items  added  to  scare  off 
pre-emptors  is  no  valid  reason  for  nullifying  the  sale  C  mtract. 

27  P.  R.  1939  (1),  dissented  from  in  this  respect. 
First  appeal  from  the  decree  of  Sardar  Sahib  Baba    Mihan  Singh, 
Bedi,  District  Judge,  Shahpur  at  Sargodha,  dated  the  27th  May 
5914. 

Beechey  and  Balwant  Rai,  for  Appellants. 

Muhammad  Shad  and  Nanak  Chand,  for  Respondents. 

The  judgment  of  the  Court  was  delivered  by— 
4th  April  1917.  LeRossignol,  J. — The  land  in  suit  was  sold  for    Rs.    1,000 

by  Ahman  in  March  1892  and  in  Augast  1912  his  sons  one  of 
whom  was  a  minor  lodged  this  suit  for  possession  making  the 
usual  allegations  against  their  late  father's  character,  averring 
that  the  land  was  ancestral  and  that  there  was  no  necessity 
for  the  alienation.  The  learned  District  Judge  has  dismissed 
the  suit,  holding  that  the  vendor  was  neither  adulterous  nor  a 
spend-thrift  that  all  the  consideration  but  Rs.  106  is  proved 
to  have  passed  and  that  the  transaction  was  a  prudent  business 
transaction  on  the  part  of  Ahman. 

The  plaintiffs  have  come  in  appeal  to  this  Court  and  we 
have  been  taken  through  the  various  items  constituting  the 
consideration  money  and  asked  to  reach  the  conclusion  that 
even  where  consideration  is  proved,  no  necessity  has  been 
established  and  that  in  any  case  the  sale  should  b3  reduced 
to  the  stattts  of  a  mortgage.  "What  we  fiud  is  that  Ahman  was 
the  owner  of  a  fairly  extensive  but  very  unprofitable  estate. 
The  j  am  a  was  only  Rs.  10-11-9  annually  an  1  the  soil  was 
obviously  of  wretched  quality.  Moreover  we  find  that  of  even 
this  poor  estate  he  was  not  in  the  enjoyment  for  he  received 
the  bare  proprietary  right  from  his  father  who  hil  mortgage  1 
it  with  possession  to  the  mortgagee. 

Thus  Ahman  had  no  land  of  his  own  in  his  possession  but 
had  a  family  of  certainly  two  and  probably  four  sons  to  bring 
up. 

By  the  sale  now  in  question  he  parted  with  the  land  now 
in  suit,  but  he  consolidated  his  holding  on  another  well,  the 
Ariwala.  This  Ariwala  land  was  subsequently  exchanged  for 
land  on  another  well,  the  Dhupsariwala,  which  was  then  mort- 
gaged to  defendants  but  was  afterwards  rodoomed  by  the 
plaintiffs  who  thus  acted  upon  the  sale-deed  they  now  chal- 
lenge. 

(1)  27  P,  R.  1909  (Kesar  v.  SunJar  Singh). 
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The  only  feature  in  the  case  that  at  first  sight  arouses 
suspicion  is  that  the  original  agreement  made  by  Ahman  was 
to  sell  the  land  for  Rs.  6S5  and  it  is  suggested  that  Rs.  315  were 
mere  padding  and  that  to  that  extent  the  sale  price  was  fictitious. 

An  examination  however  of  the  agreement  of  sale  and  the 
sale-deed  rather  suggests  that  Ahman  held  out  after  execution 
of  the  agreement  for  a  better  price,  notably  for  the  price  of  the 
Ariwala  well  land  and  that  he  secured  it. 

In  any  case,  even  if  some  of  the  items  of  the  consideration 
are  fictitious,  we  have  to  consider  the  intention  of  the  parties 
to  the  contract  and  if  the  sale  money  which  actually  passed 
was  a  reasonable  price,  we  do  not  regard  the  insertion  of 
fictitious  items,  so  inserted  to  scare  off  pre-emptors,  as  any 
valid  reason  for  nullifying  the  sale  contract-  In  this  matter, 
with  all  deference  we  cannot  accept  the  reasoning  of  'il  P.  R. 
of  1909  (1). 

The  oral  evidence  in  the  case  is  quite  unreliable  and  bears 
on  its  face  the  stigmata  of  falsehood.  The  original  contracting 
parties  are  both  dead  and  really  precise  evidence  of  necessity 
cannot  be  reasonably  expected  after  the  lapse  of  twenty  years. 

The  whole  circumstances  of  the  case  however  are  ledolent 
of  necessity  and  we  hold  that  necessity  has  been  proved  as  ad- 
equately as  the  circumstances  permitted. 

The  appeal  is  dismissed  with  costs. 

Appeal  dismissed. 

No.  82. 

Before  Eon.  Mr.  Justice  Scott-Smith  and  Hon.  Mr.  Justice 

Broadway. 

NANAK  CHAND- (Plaintiff)  -APPELLANT, 

Versus 

LACHHMAN  DAS— (Defendant)— RESPONDENT. 

Civil  Appeal  No.  2139  of  19J3. 

Joint  Hindu  family— presumption  that  it  continued  joint — effect  of 
acquisition  of  property  in  name  of  one  or  more  of  the  members  of  the  family 
cr  assignment  by  father  of  certain  property  to  his  sons  to  enable  them  to  start 
in  business  of  their  own— onus  probandi  of  partition. 

Held,  that  when  the  parties  concerned  once  formed  a  Joint  Hindu  family 
the  presumption  of  law  is  that  the  family  continued  joi.it  unless  it  were 
shown  to  have  become  divided. 

9  Moo.  I.  A.  66  (2),  3  Moo.  I.  A.  229  (3),  11  Moo.  I.  A.  369  (4),  and 
Mulla's  Principles  of  Hindu  Law,  p,  185,  referred  to. 

(1)  27  P.  /?.  1909  (Kcsar  v.  Sundar  Singh). 

(2)  (1861)  9  Moo.  I.  A.  66  [Naragunty  v.  Vengama  Naidoo). 

(3)  (1843)  3  Moo.  I   A.  229  (Dhurm  Das  v.  Mussammat  Shama  Soondri). 

(4)  'N1867;  11  Moo.  I.  A.  309  {Mussammat  Cheetha  v.  Baboo  Miheen  La  11), 
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Ih  Id  also,  that  where  a  family  is  joint  and  there  is  a  nucleus  from  which 
property  may  be  acquired,  the  presumption  is  that  property  acquired  by  any 
member  is  joint  property  and  the  onus  lies  on  those  who  allege  that  it  is  self- 
acquired 

20  W.  R.  158  (1),  referred  to. 

held  further,  that  the  mere  fact  that  any  particular  acquisition  is  in  the 
name  of  one  or  more  of  the  members  does  not  warrant  the  assumption  that 
it  is  the  exclusive  acquisition  of  the  person  or  persons  named  and  not  of  the 
whole  of  the  joint  family. 

18  P.  W,  R.  1913  (2),  referred  to. 

And  that  the  mere  assignment  by  the  father  of  certain  property  to  his 
sons  to  enable  them  to  start  in  business  on  their  own  account  has  not  the 
same  effect  as  a  formal  partition  of  the  joint  property. 

First  appeal  from  the  decree  of  Mir za  Zaffar  Ullah  Khan,  Sub- 
ordinate Judge  of  the  first  class,  Sialkot,  dated  the  31st  March 
1913. 

Gokal  Chand  Narang,  for  Appellant. 

Kirkpatrick,  Dalip  Singh    and    Moti   Sagar,   for   Respon- 
dent. 

The  judgment  of  the  Conrt  was  delivered  by — 

ilh  April    917.  Scott-Smith,  J. — In  the  suit  out  of  which  this  appeal  arises 

the  plaintiff,  Nanak  Chand,  sued  for  possession  by  partition 
of  one-half  of  certain  property*  moveable  and  immoveable 
specified  in  the  plaint  said  to  have  been  left  by  his  and  defen- 
dant's father,  Ralla  Shah,  who  died  on  the  18th  November 
1908  Lachhman  Dap,  defendant,  was  said  to  be  in  possession 
of  all  the  property  left  by  Ralla  Shah.  The  plaintiff  admitted 
that  he  had  a  house  and  a  shop  out  of  the  ancestral  property 
and  he  included  them  in  the  claim.  Ralla  Shah,  deceased,  had 
three  sons,  Ram,  Nanak  Cband  and  Lachhman  Das.  Ram 
ndmittedly  received  a  share  of  his  father's  property  and  execut- 
ed a  deed  renouncing  all  further  claim  thereto  on  the  25th  April 
1886.  Subsequently  Ralla  Shah  and  his  other  two  sons,  the 
present  parties,  continued  to  li7e  together  as  a  joint  family  but 
some  yoars  before  1895  Ralla  Shah  gave  a  house  and  a  shop 
and  some  moveable  property  to  Nanak  Chand,  plaintiff,  who 
thereafter  lived  separately  and  conducted  a  separate  business. 
Lachhman  Das  continued  to  live  with  his  father.  On  the 
29th  October  1895  Ralla  Shah  executed  a  will  which  will  be 
found  on  page  9  of  t lie  printed  paper-book  in  which  he  recited 
that  he  had  separated  off  his  sous,  Ram  Chand  and  Nanak 
Chand,  previously,  and  that  since  then  all  the   three    sons  had 


(1)  (1873)  20    If.    R.    158   (Pran   Kristo  Mojoomdar   v.   Sreemutty   B. 

Guptia). 
(2;  18  P.  W.  i?.  1913  {Sham  Das  v.  Pohlo  Ram). 
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been  carrying  on  separate  businesses,  and  that  at  the  time  of 
the  separation  he  bad  kept  with  himself  Rs.  l,2C0  in  cash  besides 
certain  outstanding  debts  and  houses.  He  then  went  on  to  say 
that  he  bequeathed  all  this  property  to  his  son,  Lachhman  Das, 
who  was  living  with  him  and  rendering  him  services. 

On  the  4th  April  1896  Nanak  Chand  brought  a  suit  against 
Rala  Shah  and  Lachhman  Das  in  which  he  asked  for  a  declara- 
tion to  the    effect  that  the   will    above-mentioned  should    not 
affect  his  rights  of  inheritence  in  the    property  to    the  extent 
of  a  half  shawe"     This  suit  was   tried  by  the    District  Judo-e  of 
Sialkot  who  held  that  some  eight  years   prior  to  the    will  Ralla 
Shah  had  separated  off  Nanak  Chand    and  had   given   him  an 
adequate  share  of  the  family    property,    and    that    Ralla  Shah 
had  authority  to  dispose   of  the    property   which    he   had  kept 
with  himself  in  any  way  he   chose.     The    suit   was    accordingly 
dismissed.     The  Divisional    Judge    upheld    the   finding   of    the 
first    Court   and  upon  this  Nanak    Chand  filed  a  further  appeal 
in  this  Court.     The  judgment  of   the  latter  is  printed  at  pages 
13  to  16  of  the  paper-book.     We   extract  the  following  portions 
from  it  :  — 

"  On  the  whole,  we  are  disposed  to  believe  that  a  consider- 
"  able  nucleus  of  property  came    from   Jiwan    Shah,    father  of 
"  Ralla  Shah,  and  what  Ralla  Shah   subsequently  acquired   by 
"  utilizing  the  income  of  this  nucleus  mast  be  treated  as  ancestral 
"  and   not  as   self-acquired    property.     The    rule  as   to  equal 
"  distribution  of  ancestral  property    on   occasions  of  partition 
"  by  the  father  or  after  his  death  according  to  Mitakshara    law 
"  is  to  be  found  in   section   488   of   Mayne's    Hindu   Law,   6th 
"  edition.     According  to  it   Ralla  Shah  had  no  power    to  make 
"  any  unequal  distribution  amongst  undivided  sons  as  he  might 
"  have  done  in  a  case  of  self- acquired  property." 


"  With  reference  to  the  evidence  discussed  above  and  the 
"  interpretation  we  put  on  it,  we  consider  that  the  defendants 
Si  have  not  succeeded  in  rebutting  the  presumption  as  to 
,:  jointness  of  property  after  Ram's  separation  which  they 
"  admit,  and  are  unable  to  treat  this  as  a  case  of  a  family 
"  having  become  dissolved  and  afterwards  re-united." 


"  We  hold  then,  that  the  suit,  as  brought,  lies  and  that 
**  on  the  record  there  is  no  sufficient  proof  that  a  formal  parti- 
"  tion  or  separation  of  plaintiff  from  the  family  was  ever  made 
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"  and  consequently  he  ought  not  to  be  held  bound  by  the  terms 
"  of  the  will  of  29th  October  1895,  to  which  Ralla  Shah,  defeu- 
"  dant,  has  still  expressed  his  adherence,  the  property  being 
"  treated  by  us  as  ancestral 

"  In  this  view  of  the  case  we  accept  the  appeal  and  grant 
"  plaintiff  a  decree  as  prayed  for  with  costs  throughout." 

The  judgment  is  dated  the  24th  February  1902.  We  start 
then  with  the  propositions  that  Ralla  Shah  and  the  parties  to 
the  present  suit  formed  a  joint  Hindu  family,  that  there  was 
a  nucleus  of  ancestral  property,  that  therefore  all  the  property 
acquired  by  Ralla  Shah  must  be  treated  as  ancestral  property, 
that  Ralla  Shah  some  years  before  1895  allotted  separate  pro- 
perty to  each  of  his  sons  and  that  thereafter  they  lived  separate- 
ly and  conducted  separate  businesses  ;  but  that  there  was  no 
formal  partition  of  the  joint  family  property  prior  to  the  date 
of  the  Chief  Court  judgment  of  the  24th  February  1902. 

Now  what  the  lower  Court  has  held  is  that  there  was  a 
partial  partition.  In  its  judgment  at  page  145,  line  26  of  the 
paper-book,  the  lower  Court  says  :  "  It  is  quite  clear  from  the 
"  said  wording  (of  the  will)  that  the  property  then  in  question 
"  was  wholly  ancestral  and  that  the  rest  of  the  pr  >perty  was 
11  separately  given  by  Ralla  Shah  to  his  sons  according  to 
"  proportionate  shares."  By  this  the  Court  means  that  there 
was  a  partition  of  the  whole  of  the  property  with  the  exception 
of  that  mentioned  in  the  will.  Now  there  is  no  doubt  that 
the  members  of  a  joint  Hindu  family  can  agree  among  them- 
selves to  make  a  partition  of  part  of  the  joint  family  property 
and  to  keep  another  part  of  it  as  joint,  but  it  was  distinctly 
found  by  this  Court  in  the  previous  case  that  there  had  been 
no  formal  partition  of  any  of  the  joint  family  property.  The 
mere  allotment  by  Ralla  Shah  of  some  property  to  one  son  and 
another  property  to  another  in  order  that  they  might  conduct 
separate  businesses  did  not  amount  to  a  partial  partition  of  the 
ancest'al  property.  It  therefore  seems  to  us  that  the  lower 
Court's  view  that  thene  was  a  partial  partition  is  opposed  to 
the  finding  of  this  Court  in  the  previous  case.  It  follows  from 
the  latter  that  all  the  property  in  the  possession  of  the  parties 
and  of  Ralla  Shah  at  the  time  of  the  previous  suit  must  be 
considered  to  be  joint  family  property  which  was  acquired  from 
the  original  nucleus  of  ancestral  property.  The  first  Court  in 
accordance  with  the  view  it  took  of  the  case,  with  certain  small 
modifications  which  wo  need  not  here  refer  to,  gave  the  plain- 
tiff a  decree  for  a  half  share  of  the  property  referred  to  in  the 
will  made  by  Ralla  Shah  in  1895.  From  this  decree  the  plaintiff 
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has  appealed  and  the  defendant  has  filed  a  cross-appeal 
in  regard  to  a  sum  of  Rs.  1,300  whioh  has  beeu  decreed  to  the 
plaintiff. 

It  has  been  argued  by  Mr.  Cr.  C.  Narang  on  behalf  of  tbe 
plaintiff-appellant  that  as  the  parties  formed  a  joint  Hindu 
family  in  1902  the  presumption  of  law  is  that  the  family  con- 
tinued joint  unless  it  is  shewn  to  have  become  divided  since 
that  date.  In  support  of  this  proposition  he  referred  to  Mulla's 
Principles  of  Hindu  Law,  page  185,  9  Moore's  Indian  Appeals, 
page  66  (I),  3  Moore's  Indian  Appeals  229  (2)  and  11  Moore's 
Indian  Appeals  369  (3).  These  authorities  support  the  argu- 
ment advanced  by  Mr.  Narang  and  Mr-  Kirkpatrick  has  nothing 
to  say  to  the  contrary.  As  then  the  family  was  held  to  be  a 
joint  family  in  1902,  the  presumpti  >n  is  that  it  continued  to  be 
joint  and  the  onus  was  upon  the  defendant  to  prove  that  there 
was  a  partition  or  separation  subseqaeat  to  tint  time.  It  is 
contended  by  plaintiff's  counsel,  and  we  think  rightly,  that  the 
lower  Court  has  improperly  considered  that  the  onus  was  upon 
the  plaintiff  to  shew  what  ancestral  property  was  left  by  Ralla 
Shah.  In  volume  20,  Sutherland's  Weekly  Reporter,  page 
158  (4-)  it.  is  laid  down  that  where  a  family  is  joint,  and  there 
is  a  nucleus  from  which  property  may  be  acquired,  the  pre- 
sumption is  that  property  acquired  by  any  member  is  joint 
property,  and  the  onus  is  with  those  who  allege  that  it  is  self- 
acquired.  In  No.  18  P.  W.  B.  1913  (5)  it  was  pointed  out  that 
the  mere  fact  that  any  particular  acquisition  is  in  the  name  of 
one  or  more  of  the  brothers  does  not  warrant  the  assumption 
that  it  is  the  exclusive  acquisition  of  the  person  or  persons 
named  and  not  of  tho  whole  of  the  joint  family.  Mr.  Kirk- 
patrick has  argued  that  the  family  remained  joint  as  to  the 
property  mentioned  in  the  will  and  was  separated  as  to  the 
other  property  which  had  been  given  to  them  by  their  father. 
The  Chief  Court  judgment  in  the  previous  case  however  stands 
in  the  way  of  such  a  view  for  there  it  was  distinctly  held  that 
there  had  been  no  formal  partition.  As  already  pointed  out 
by  us  the  mere  assignment  by  the  father  of  certain  property  to 
his  sons  to  enable  them  to  start  in  business  on  their  own  account 
has  not  the  same  effect  as  a  formal  partition  of  the  joint  pro- 
perty. 

Turning  now  to  the  evidence  produced  in  the  present  case 
we  find  that  the  plaintiff  produced    evidence  to  shew  that  Ralla 

(1)  (1861)  9  Moo.  I.  A.  66  {Naragunty  v.  Vengama  Naidoo). 

(2)  (1843)  3  Moo.  I.  A.  229  (Dhurvi  Das  v.  Mussammat  Shama  Soondri). 

(3)  (1867)  11  Moo.  I.  A.  369  Mussammat  Cheetha  v.  Baboo  Miheen  Lall). 

(4)  (1873)  20   W.   R.   158   {Pran  Kristo  Mojoomdar  v.  Sreemutty  8. 

(juptia). 

(5)  18  P.  W.  R.  1913  {Sham  Das  v.  Pohlo  Ram). 
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Shah  died  possessed  of  a  large  amount  of  property  valuod  by 
the  witnesses  at  forty  or  fifty  thousand  rupees,  that  ho  used  to 
live  with  Lachhman  Has,  the  defendant,  and  that  there  waa 
never  any  formal  partition  of  the  joint  property.  Lachhman 
Das  has  himself  admitted  that  he  used  to  takocaro  of  his  father 
and  supply  him  with  food.  There  is  no  doubt  that  all  the  pro- 
perty that  Ralla  Shah  died  possessed  of  came  into  the  posses- 
sion of  the  defendant.  The  defendant's  evidence  was  to  the 
effect  that  the  parties  lived  and  carried  on  business  separately 
and  that  defendant  acquired  various  properties  in  his  own 
name.  The  witnesses  however  for  the  most  part  distinctly 
state  that  they  know  nothing  about  any  division  of  the  pro- 
perty. Any  evidence  as  to  separation  which  has  been  given 
obviously  refers  to  what  took  place  prior  to  the  previous  suit 
See  in  this  connection  the  evidence  of  Nihal  Chand  at  page  58 
of  the  paper-book  where  he  says  that  after  the  separation 
Nanak  Chand  refused  to  execute  a  deed  of  relinquishment. 
This  fact  was  referred  to  by  this  Court  in  its  judgment  in  the 
previous  case  and  was  one  of  the  grounds  for  its  decision  that 
there  had  been  no  formal  separation.  There  is  no  doubt  that 
a  number  of  deeds  have  been  executed  in  Lachhman  Das's 
name,  but  as  pointed  out  in  18  P.  W.  R.  1913  (1)  this  fact 
alone  does  not  prove  that  the  property  acquired  by  those  deeds 
is  the  exclusive  acquisition  of  Lachhman  Das.  Prior  to  the 
previous  suit  each  of  the  present  parties  had  received  a  certain 
amount  of  ancestral  property  and  working  with  that  as  a 
nucleus  acquired  other  property,  all  of  which  mnst,  in  our 
opinion,  be  considered  in  accordance  with  the  authorities  to  be 
joint  family  property  unless  it  is  shewn  that  there  was  a 
subsequent  separation,  After  the  decision  in  the  previous  suit 
the  parties  continued  to  live  separately  and  to  conduct  separate 
businesses,  but  there  is  absolutely  no  evidence  that  there  was 
any  formal  partition  between  them. 

Our  conclusions  then  are  as  follows  :  — 

(1)  Ralla  Shah    and   his    three   sons  constituted   a  joint 
Hindu  family. 

(2)  One  of  the  sons,  Ram,  was   finally   separated  off  in  the 
year  1886  and  executed  a  deed  of  relinquishment. 

(3)  After  this  Ralla  Shah  and  the  present  parties  continu- 
ed to  be  a  joint  Hindu  family. 

(4)  Some  years  before  1895  Ralla  Shah  gave  Nanak  Chand 
a  separate  house  to  live   in,  a  shop  to  carry  on  business    in   and 

U;  18  P.  W.  R.  1913  (Sham  Das  v.  Pohlo  Ram). 
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some  moveable  property  and  thereafter  Nanak  Chand  lived 
and  conducted  business  separately  from  bis  father  and  Lachhman 
Das,     Lachhman  Das  continued  to  live  with  his  father. 

(5)  In  1895  Ralla  Shah  executed  a  will  by  which  he 
bequeathed  certain  property  to  Lachhman  Das. 

(6)  In  a  suit  brought  by  Nanak  Chand  this  Court  held 
in  1903  that  the  will  was  invalid  and  that  there  had  been  no 
formal  partition  between  the  pai'ties. 

(7)  Since  that  time  the  parties  have  continued  to  live  and 
to  transact  busiuess  separately.  Lachhman  Das  prospered  and 
acquired  a  good  deal  of  immoveable  property,  many  deeds  being 
executedin  his  name.  There  was  however  no  formal  partition 
even  after  1902  and  therefore  all  the  property  acquired  by 
Lachhman  Das  out  of  the  original  nucleus  of  ancestral  property 
which  he  received  must  be  held  to  be  joint  family  property. 
Similarly  all  the  pi-operty  in  the  possession  of  the  plaintiff  is 
joint  family  property  and  must  be  brought  into  hotch-pot  at 
the  time  of  partition, 

(8)  The  plaintiff  is  therefore  now  entitled  to  a  half  share 
in  all  the  family  property,  both  that  in  the  defendant's  posses- 
sion and  that  in  his  own  possession. 

We  therefore  accept  the  plaintiff's  appeal  and  setting 
aside  the  order  of  the  lower  Court  give  him  a  preliminary 
decree  for  possession  by  partition  of  a  half  share  of  all  the  pro- 
perty, moveable  and  immoveable,  in  possession  of  both  the 
parties  and  of  Ralla  Shah  at  the  time  of  the  latter's  death. 
The  lower  Court  will  now  proceed  to  ascertain  exactly  what 
this  property  is  and  will  pass  a  final  decree  dividing  the  pro- 
perty between  the  parties.  If  any  mortgages  have  been  re- 
deemed or  property  sold  by  either  party  the  amounts  realized 
must  be  ascertained  and  taken  into  account. 

As  regards  defendant's  appeal  we  do  not  approve  of  the 
lower  Court's  method  of  arriving  at  its  finding  that  Ralla  Shah 
must  have  had  some  Rs.  2,600  cash  in  his  possession  at  the 
time  of  his  death.  Whatever  he  had  when  he  made  the  will 
was  probably  used  by  defendant  in  the  conduct  of  his  business, 
and  was  part  of  the  nucleus  out  of  which  he  acquired  property. 
The  plaintiff  had  to  prove  what  assets  were  in  Ralla  Shah's 
possession  at  the  time  of  his  death,  and  conjecture  cannot  take 
the  place  of  proof.  In  view  of  our  order  accepting  plaintiff's 
appeal  we  must  also  accept  that  of  the  defendant ;  the  stamp  on 
his  appeal  will  be  refunded. 

Plaintiff's  claim  is  an  exaggerated  one  and  we  therefore 
direct  that  the  parties  shall  bear  their  own  costs  in  both  Courts, 
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but  the  Court-fee  due  to  Government  (the  suit  and  appeal 
having  been  heard  in  forma  pauperis)  will  be  paid  liy  the  parties 
in  equal  shares. 

Appeal  accepted. 


No-  83- 

Before  Bon  Mr.  Justice  Shah  Din,  Chief  Judge. 

ZORA  SINGH— (Defendant)— APPELLANT, 

Versus 

JAGTA  SINGH  (Plaintiff)  AND  MUNS.1I  (Defendant)  — 

RESPONDENTS. 

Civil  Appeal  No.  2184  of  1916. 

Plaint-  suit  for  pre-emption  on  one  ground— subsequent  application  for 
amendment  by  adding  another  ground  placed  on  record— but  neither  plaint 
nor  issue  amended — whether  plaintiff  can  succeed  on  new  ground. 

Plaintiff  sued  for  pre-emption  and  based  his  rigtt  to  it  on  the  ground 
that  he  was  a  collateral  of  the  vendor.  This  was  denied  by  the  defendant,  and 
the  Court  then  framed  the  following  issue  :— 

"  Has  plaintiff  a   superior  right  of  pre  emption  to  that  of  the  vendee  ? 
Onus  probandi  on  plaintiff." 

Plaintiff  led  his  evidence  on  5th  August  1915,  and  after  part  of  it  had 
been  recorded,  he,  on  21st  October  1915,  made  en  application  stating  that 
by  an  oversight  he  had  omitted  to  state  in  his  plaint  that  he  was  a  land-owner 
in  the  same  thulla  and  the  vendee  was  not,  and  prayed  that  his  plaint 
might  be  amended.  This  application  was  placed  on  the  record  but  no  order 
was  passed  thereon,  nor  was  the  plaint  or  issue  set  out  above  in  any  way 
altered  or  amended. 

The.  first  Court  found  in  favour  of  the  plaintiff  on  the  grounds  both  of 
relationship  and  of  his  being  a  land-owner  in  the  thulla.  On  appeal  the 
District  Judge  found  that  the  relationship  was  not  established  but  upheld 
the  decree  on  the  ground  of  plaintiff  being  a  proprietor  in  the  thulla. 

Held,  that  since  the  plaint  was  not  amended  and  the  vendeo  had  thus  no 
opportunity  of  pleading  to  the  amended  plaint  and  asking  for  a  specific  is.su9 
on  the  new  ground  of  claim  put  forward  by  the  plaintiff,  the  lower  Court* 
were  not  justified  in  decreeing  the  suit  on  the  nesv  ground  that  the  pl.iintiff 
is,  and  the  vendeo  is  not,  a  land-owner  in  the  thulla  in  which  the  pro- 
perty is  situate. 

Second  appeal  from  the  decree  of  T.ifulenant-Colonel  B,  0.  Roe, 
Vistrict  Judge,  Ambala,  dated  the  9th  May  1916. 

Tek  Chand,  for  Appelhmf. 

Nand  Lai,  for  Respondents. 

The  judgment  of  the  learned  Chief  Judge  was  as  follows  :  — 

\blh  April  1917  Shah  Din,  C.  J. — The    facts   are   briefly    these.     In    April 

1915    the    plaintiff,    Jagta,    brought   a  suit   for  pre-emption  in 
respect  of  certain  land  situate  in  village  Hnibatpur  which  had 


September  &  October,  1917.  ]  CIVIL  JCJDGMENTS— No.  83.  325 

been  sold  by  Munshi,  defendant  No.  1,  to  Ujagar  Singb,  defen- 
dant No.  2,  for  Rs  800.  In  his  plaint  Jagta  based  his  right 
of  pre-emption  on  the  ground  that  he  was  a  collateral  of  the 
vendor.  The  defendants  pleaded,  inter  alia,  that  the  plaintiff 
was  not  a  collateral  of  the  vendor,  and  on  the  12th  June  1915 
the  Munsif  who  was  trying  the  suit  drew  the  first  issue  in 
these  terms  :— 

Has  plaintiff  a  superior  right  of  pre-emption  to  that  of 
vendee  ?     Onus  probandi  on  plaintiff. 

The  plaintiff  led  his  evidence  on  the  5th  August  1915  ;  and 
after  part  of  his  evidence  had  been  taken  down,  he  on  the  21st 
October  1915  made  an  application  stating  that  by  an  oversight 
he  had  omitted  to  state  in  his  plaint  that  he  was  a  landowner 
in  the  same  thalla  in  which  the  land  in  suit  is  situate  and  that 
the  vendee  owned  no  land  in  that  thulla,  and  prayed  that  his 
plaint  may  be  amended  by  adding  to  the  first  paragraph  thereof 
the  ground  of  claim  just  mentioned.  This  application  was 
placed  on  the  record,  but  no  order  was  passed  thereon  by  the 
Munsif,  nor  was  the  plaint  or  the  first  issue  set  out  above  in 
any  way  altered  or  amended. 

The  Munsif  held  that  the  plaintiff  was  a  collateral  of  the 
vendor  and  also  had  land  in  the  thulla  in  which  the  land  in 
suit  is  situate  ;  and  that  the  vendee  was  neither  a  collateral  of 
the  vendor  nor  owned  land  in  the  said  thulla  ;  and  on  both 
these  grounds  he  decreed  the  plaintiff's  claim.  On  appeal  the 
District  Judge  found  that  the  alleged  collateral  relationship  of 
the  plaintiff  to  the  vendor  was  not  established  ;  but  agreeing 
with  the  Munsif  that  the  plaintiff  was,  and  that  the  vendee 
was  not,  a  landowner  in  the  thulla  in  which  the  land  in  suit  is 
situate  he  maintained  the  decree  in  favour  of  the  plaintiff  and 
dismissed  the  appeal. 

In  second  appeal  the  first  point  urged  is  that  the  District 
Judge  was  in  error  in  allowing  the  plaintiff  to  base  his  right 
of  pre-emption,  and  in  deci'eeing  his  suit,  on  the  ground  that 
he  owned  land  in  the  thulla  in  which  the  land  in  dispute  is 
situate,  inasmuch  as  this  was  not  made  a  ground  of  claim  in 
4;he  plaint  and  no  issue  was  drawn  regarding  it  in  the  first 
Court.  The  only  ground,  it  is  urged,  upon  which  the  plaintiff 
originally  based  his  pre-emptional  claim  in  the  first  Court  was 
that  he  was  a  collateral  of  the  vendor,  and  his  plaint  was 
never  amended,  in  accordance  with  his  application  dated  the 
21st  October  19  5,  so  as  to  permit  him  to  base  his  suit  on 
the  additional  ground  that  he  was  a  landowner  in  the  thulla 
in   which  the   land   in  dispute  is   situate.     It  is  strenuously 
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contended  that,  as  a  rule,  the  plaintiff  in  a  pre-emption  suit 
must  be  strictly  confined  to  the  grounds  of  claim  set  forth  in 
his  plaint  and  that  an  amendment  of  the  plaint,  so  far  as  the 
grounds  of  claim  are  concerned,  should  not  be  allowed  except 
under  very  exceptional  circumstances.  In  the  piesent  suit  no 
such  amendment  was  allowed  at  all,  and  the  mere  fact  that  the 
plaintiff's  application,  dated  the  21st  October  1915,  was  placed 
on  the  record  does  not  warrant  the  conclusion  that  the  plaint 
was  allowed  to  be,  or  must  be  taken  to  have  been,  amended, 
as  prayed  by  the  plaintiff. 

I  think  that  tin's  contention  has  force  and  must  prevail. 
The  District  Judge  says  in  his  judgment  : — "  Having  once 
"  put  in  a  claim  to  pre-emption,  I  think  the  Court  should 
"  consider  every  ground  on  which  the  claim  may  he  based  even 
''  though  it  may  not  have  been  mentioned  in  the  plaint."  I 
cannot  agree  in  this  view  ;  the  proposition  is  stated  too  broadly, 
and  the  counsel  for  the  plaintiff  admits  that  he  cannot  support 
it.  Since  the  plaintiff's  plaint  was  not  amended  in  terms  of 
his  application,  dated  the  2 1st  October  1915,  aud  the  vendee 
had  thus  no  opportunity  of  pleading  to  the  amended  plaint  and 
asking  for  a  specific  issue  on  the  new  ground  of  claim  put 
forward  by  the  plaintiff,  the  Courts  below  were  not  justified 
in  decreeing  the  suit  on  the  ground  that  the  plaintiff  is,  and 
that  the  vendee  is  not,  a  landowner  in  the  thulla  in  which  the 
property  in  suit  is  situate  ;  and  that  he  has  therefore  a  superior 
right  of  [ -re-eruption  as  against  the  vendee. 

For  the  foiegoing  reasons,  I  accept  this  appeal,  set  aside 
the  judgment  and  decree  of  the  District  Judge  and  dismiss  the 
suit  with  costs. 

Appeal  accepted. 


No  84. 

Before  Hon.  Mr.  Justice  Chevis  and  Hon.  Mr.  Justice 

Leslie  Jones. 

WAZIRA  AND  OTHERS— (Plaintiffs)— APPELLANTS, 

Versus 

MUSSAMMAT  MABYAN  AND  OTHERS— (Df.fendants)  — 
KAKAM    DIN— (Pi. \ i nii kf)— RESPONDENTS. 

Civil  Appeal  No.  157G  of  1914. 

Custom  -  succession — telf  acquired  property— daughter  or  collaterals — 
WtritJaUofJfoxuB,Koaiki,tahml  and  district  Gujranwala-  kiwaj-i-am— 
value  of  entries  in  -alien  opposed  to  general  custom. 
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The  plaintiffs  in  this  suit  claimed  that  as  collaterals  in  the  4th  degree 
they  by  custom  among  Wirk  Jats  of  Mauza  Koaiki,  laksil  Gujrauwala,  were 
entitled  to  succeed  to  non-ancestral  land  in  preference  to  the  daughter  of  the 
deceased  proprietor  and  they  relied  upon  the  entries  in  the  Riwaj-L-am  of 
the  Gujrauwala  district. 

Udd,  that  the  whole  weight  of  authority  was  against  the  special  custom 
for  which  plaintiffs  contended  and  the  onus  of  proving  such  special  custom 
was  upon  them. 

Rattigans  Digest  of  Customary  Law,  paragraph  23, referred  to. 

94  P.  L.  R.  1911 :  29  P.  R.  1911  (1),  25  P.'R.  1912  (2),  12  P.  W.  R.  1917  ; 
45  P.  R.  1917  (P.  C.)  (3),  73  P.  R.  1893  (4),  25  P.  R.  1895  (5)  and  115  P.  R. 
1892  (6),  distinguished. 

Held  also,  following  7  P.  22.  19 1G  (7),  that  statements  in  a  Riwaj-i*am 
when  "  opposed  to  general  custom  can  cany  very  little  weight  unless 
supported  by  instances  "  and  that  consequ  ently  the  entries  in  the  Riuaj-i-am 
of  the  Gujranwala  district  in  favour  of  the  special  custom  relied  on  by  the 
plaintiff-collaterals  unsupported  by  instances  were  insufficient  to  establish 
that  custom,  such  Riwaj-i-am  having  moreover  been  imperfectly  compiled. 

12  P.  W.  R.  1917  :  45  P.  R.  1917  (P.  C.)  (3)  and  48  P.  R.  1909  (8), 
7QP.R.  1892  (9),  79  P.  R.  1895  (10),  105  P.  R.  1900  (11),  140  P.  R. 
1889  (12)   and  91  P.  L.  R.    1911  (1),  referred  to. 

Second  appeal  from  the  decree  of  B.  H.  Bird,  Esquire,  Additional 
Divisional  Judge,  Gujranwala,  dated  the  lQth  April  IS  14. 

Abdul  Rashid,  for  Appellants. 
Shah.  Nawaz,  for  Respondents. 
The  judgment  of  the  Court  was  delivered  by — « 

Leslie  Jones,  J.— In  1912  Mussammat  Matyan,  the  widow  9th  April  1917. 
of  Massu,  a  Wirk  Jut  of  the  village  of  Koaiki  iu  the  Gujran- 
wala Tahsil  of  the  Gujranwala  District,  gifted  the  land 
of  her  late  husband  to  his  daughter  Mussammat  Karam  Bibi. 
That  gift  was  challenged  in  the  present  suit  by  three  (out  of 
six)  of  the  collaterals  of  Massu  in  the  4th  degree.  The  suit 
was  for  a  declaration  only,  as  Mussammat  Maryan,  who  is 
entitled  to  a  life  iuteiest  as  the  widow  of  Massu,  is  still 
alive- 

The  Munsif  held  that  the  widow  was  not  competent  to 
make  a  gift,  but  that  the  land  was  not  ancestral  and  that  the 
plaintiffs  had  failed  to  establish,    a   custom  whereby   collaterals 

(1)  94  P.  T.  R.  19U    :  2.9  P.  R.  1911   (Mussammat  Ishar  Kaur  v.  Raja 

Singh). 

(2)  23  P.  R.  1912  (Partap  Singh  v.  Mussammat  Panjabu). 

(3;  12  P.  W.  R.  1917  :  45  P.  R.  1917  (P.  C)  {Beg  v.  Allah  Ditta* 

(4)  73  P.  R  1893  'Sultan  v.  Mussammat  Subhai). 

(5)  25  P  R.  1895  [Mussammat  Fatima  v.  Khanda). 

(6)  115  P.  R.  1892  (Mussammat  Sharf  an  v.  Kammu). 

(7)  7  P.  R.  191H  (Chhuttan  v.  Eazari  Lai). 

(8)  48  P.  R.  1909  (Ailah  Ditta  v.  Beg). 

(9)  76  P.  R.  1892  (Umar  v.  Mussammat  Sahib  Khatun). 

(10)  7!)  P.  R.  1895  (Allah  Ditta  v.  Said  AH), 

(11)  105  P.  R.  190G  (Malik  Nur  v.  Aishan). 

(12)  146  P.  R.  1889  (Rani  v.Makhi), 
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exclude  a  daughter  from  succession  iu  the  case  of  such  property. 
He  therefore  dismissed  the  suit  holding  it  to  be  a  case  merely 
of  the  succession  of  the  daughter  being  accelerated. 

The  plaintiffs  appealed  to  the  Additional  Divisional  Judge, 
but  the  decree  of  the  first  Court  was  maintained.  Two  of  the 
three  plaintiffs  have  now  preferred  a  second  appeal  to  this 
Court  which  has  been  admitted  on  a  certificate  granted  by  the 
Additional  Divisional  Judge  The  ouly  questiou  for  our  deci- 
sion is  whether  the  daughter  excludes  collaterals. 

Counsel  for  the  appellants  has  admitted  that  the  initial 
onus  was  on  his  clients  to  prove  a  special  custom  whereby  a 
daughter  is  excluded  from  succession  to  the  acquired  property 
of  her  father.  The  general  rule  is  laid  down  in  section  23  of 
Kattigan's  Digest  where  it  is  explained  that  ancestral  property 
•within  the  meaning  of  this  section  means  and  includes  all  property 
inherited  from  an  ancestor  common  to  the  deceased  owner  and 
the  collaterals  who  claim  to  succeed  in  preference  to  daughters. 
Remark  2  under  the  same  section  cites  authorities  for  the  pro- 
position that  the  onus  of  proving  their  superior  title  to  land 
acquired  by  the  deceased  would  be  upon  the  collaterals. 

Counsel  for  the  appellants,  however,  contends  that  his 
clients  have  discharged  the  initial  onus  of  proof  by  the  pro- 
duction of  the  Riwaj-i-am  of  the  Gujranwala  District  and  by 
instances  adduced  in  evidence  in  this  case.  He  has  cited  also 
94  P.  L.  B.  1911  (I)  which  was  published  in  an  incomplete 
form  in  29  P.  R.  1911  (2)  and  25  P.  B.  1912  (2),  as  cases 
where  it  has  been  held  to  have  been  established  that  collaterals 
exclude  daughters  from  succession  even  to  acquired  property, 
and  as  regards  the  importance  of  the  Riioij-i-am  he  has  laid 
particular  stress  on  the  judgment  of  the  Privy  Council  in  tho 
case  of  Beg  v.  Allah  Ditto,  decided  on  18th  December  1916 
which  has  already  been  printed  as  1  2  P,  W.  R.  1917  (3). 

We  may  say  at  once  that  no  value  can  be  attached  to 
the  instances,  which  are  oral  only,  cited  by  witnesses  for 
the  plaintiffs.  Those  witnesses  have  no  doubt  referred  to  a 
number  of  cases  in  which  collaterals  were  preferred  to  daughters 
in  succession  to  the  property  of  a  sunless  proprietor,  but  no 
documents  concerning  these  cases  have  been  produced  and  it  is 
impossible  to  say  that  any  one  of  thorn  relates  to  a  ease  of 
acquired  property. 


,1     .11  /'.  L.  R  1911  :   29  P.  R.  1911  (Mussammat  lskarKaurv.  Raja 

Singh , . 
(2)  25  P.  11.  1912  (I'arlap  Singh  v,  Mussammat  Panjabu). 
;*)  12  P,  W.  &  1917  :  15  P.  R.  1917  (P.C)  (Bc-j  v.  Allah  Ditto). 
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Some  of  tho  instances  cited  on  behalf  of  tbe  defendants 
are  no  more  valuable.  In  tbe  case  decided  by  Mian  Nasir  Ali 
Khan  in  1866  (not  J86S)  no  question  of  succession  was  involved. 
In  tbe  case  decided  by  Munshi  Mahaubir  in  1877  (not  1897)  tbe 
suit  of  tbe  collaterals  (which  was  against  a  khwiadamad)  was 
dismissed  as  barred  by  limitation.  In  tbe  case  decided  by 
Munshi  Abdul  Hamid  in  1910  the  proprietor  had  no  doubt 
gifted  acquired  laud  to  his  daughter,  but  the  onus  of  establish- 
ing the  custom  of  exclusion  was  placed  on  the  plaintiffs  and 
their  suit  was  dismissed  as  they  produced  no  evidence 

Of  tbe  oral  instances  cited  on  b.half  of  tbe  defendants   the 
case  of  the,  gift  by    Dyal   Singh   to    his    daughter    Mussammat 
Taban   has   been  the   subject  of  a  suit  in  which  the  collaterals 
obtained  a  decree  in  the  first  Court  and  an  appeal   is  now  pend- 
ing.     We   do    not   know    whether   that   land  is   acquired    or 
ancestral.     No  documents  have   been   produced  concerning  the 
case  of  the  gift   by   Mutsada  Singh  in  which  the  collaterals  are 
said  to  have  failed  after    preferring   an   appeal   to   this    Court. 
The  judgment  cannot  now  be  traced  and  wa  do  not   know   why 
the  collaterals   failed.    Similarly  no  documents  have  been  pro- 
duced concerning  the  case  of  the  gift  by  Mangal  Singh  of  acquir- 
ed land  to  his  daughter  Mttssmmat  Bhagan  in  which  the  collaterals 
are  said  to  have  brought  an  unsuccessful   suit.     In  the   case   of 
the  property  of  Lehna  Singh  to  which  reference  is  made  in    the 
judgment  of  the  Additional   Divisional    Judge,   it    would    seem 
that  there  were  no  collaterals.    There  are  two  witnesses  concern- 
ing the  case  of  the  property  of  Sultan  where  the  collaterals  are 
said  to  have  failed  in  challenging  a  gift  of  aucestral  land  to  the 
daughter,  but  they  state  the   facts    differently    and   our  infor- 
mation about  this  case  is  very    incomplete.     There    is   another 
case  to  which  tbe  Additional  Divisional  Judge  has  not  referred 
in  which  one  Amir,  a  Goraya,  is  said  to    have  gifted   ancestral 
property  to  a  daughter  and  it  is  stated  that  a  suit  by   a  nephew 
was  dismisse  I.     Except  in  special  ciroamstauces  a    nephew    is 
not   likely   to    have   failed   in   the    suit   concerning    ancestral 
property.     But     the     witnesses   in    this    suit    have   generally 
described     as    "  ancestral  "     any     property     "  acquired       by 
inheritance "     whether     or   no     it   was    held    by    a   common 
ancestor. 

It  must  be  admitted,  however,  that  the  defendant  has 
succeeded  in  showing  a  number  of  cases  in  which  though  we 
do  not  know  the  reason,  daughters  have  been  preferred  to 
collaterals  as  regards  gifts  of  immoveable  property.  See  also 
the  list  at  tbe  end  of  answer  88  in  the  Riwaj-i-am. 
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Of  the  Punjab  rulings  cited  on  behalf  of  the  appellants 
Mtusammat  Ishnr  Kaur  v.  Raja  Singh  (94  P.  L.  R.  1911)  (l) 
m  as  a  case  relating  to  Garewil  Jats  in  the  Ludhiana  District. 
It  was  there  held  after  an  exhaustive  examination  of  the 
evidence  and  a  careful  local  enquiry  h'y  a  Commissioner  that 
there  was  a  special  custom,  contrary  to  general  custom,  where- 
by daughters  were  exclude  1  by  collaterals  from  succession  to 
acquired  property.  It  had  been  laid  down  in  the  Riioaj-i-am 
of  the  Ludhiana  District  that  among  the  Gareival  Jats  a 
daughter  can  undor  no  circumstances  inherit  and  that  there 
was  no  limit  to  the  remoteness  of  the  collaterals  who  were 
preferred  to  a  daughter,  even  the  proprietors  of  the  village 
coming  before  her.  The  report  of  the  local  commission  showed 
that  on  the  point  of  custom  there  was  a  practic  il  unanimity  in 
all  the  14  or  15  villages  of  Garewal  Jats  in  which  inqu'ry  was 
made,  and  among  over  100  witnesses  examined  at  their  homes. 
The  learned  Judges  said  that  this  was  one  of  those  cases  in 
which  the  remarks  of  the  compiler  of  the  Ludhiana  Volume  of 
Customary  Law  had  much  force  and  they  thought  that  they 
were  therefore  bound  to  attach  much  importance  to  oral  evi- 
dence adduced  in  the  case.  Accordingly,  seeing  that  this 
particular  Riwaj-i-am  of  Ludhiana  had  so  often  been  followed, 
especially  in  questions  like  the  one  then  under  discussion  and 
on  account  of  the  mass  of  expressions  of  opinions  adverse  bo  the 
claim  of  the  daughter,  they  regarded  themselves  as  justified,  so 
far  as  that  particular  case  was  concerned,  iu  disregarding  the 
numerous  authorities  in  which  it  is  stated  that  a  Rixoaj-i  am 
unsupported  by  instances  possesses  but  smill  evidential  value. 

25  P.  R.  1912  (2)  was  another  case  of  Garewal  Jats  in  the 
Ludhiana  District.  There  also  it  was  held  that  among  such 
Jats  a  special  custom  contrary  to  general  custom  exists  whereby 
daughters  are  excluded  from  succession  to  acquired  property 
by  collaterals,  but  this  ruling  merely  followed  \tu$samm,«U 
Ishar  Kaur  v.  Raja  Singh, 

We  come  now  to  the  Privy  Council  ruling  Bag  v. 
Allah  Ditta  (12  P.  W.  B.*1917)  (8)  upon  which  counsel  lays 
so  much  stress.  Iu  that  ruling  their  Lordships  of  the  Privy 
Council  have  reversed  the  decision  of  this  Court  in  48  P.  R, 
19u9  (4;.  The  Chief  Court  had  held  that  the  defendants  had 
failed  to  prove  that  among  Muhammalan  Dab  Jats  of  the 
J  hang  District  a  sonless  male  proprietor  is  competent  to    trans- 


(1;  9-1  /'.  L.  Ii.  lull  [Mtueammat Iakar  Kaur  v  Raja  Singh  . 

(2)  25  V.  B-  191*  (l'artap  Singh  v.  Stussammat  1'anjabu). 

(3)  12  P.  W.  l(.  1917   B  <  .    1..  P  B,  l'.H7  {Beg  v.  Allah  Ditta). 
(I)  48  /'.  H.  1909  (Allah  Ditta  v.  Beg). 
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fer  either  by  gift  or  will  ancestral  moveable  property  to  a 
daughter  or  daughter's  son  or  that  the  daughter  or  daughter's 
son  was  entitled  to  succeed  in  preference  to  collaterals  in  the 
third  degree.  Their  Lordships  pointed  out  that  "  assuming 
11  that  there  is  a  general  custom  of  agnatic  or  collateral  succes- 
"  sion  in  default  of  male  issue  to  the  exclusion  of  female  heirs 
"  among  the  agricultural  tribes  of  the  Punjab,  about  which  the 
11  decisions  of  the  Punjab  Chief  Court  are  by  no  means  uniform, 
"  especially  in  the  case  of  Muhammadan  tribes  who  are  endo^a- 
"  mous,  it  ig"  clear  that  the  rule  is  admittedly  subject  to  a 
"  considerable  number  of  exceptions." 

"  Mr.  Rattigan  in  his  valuable  w.rk:  called  the  Digest  of 
"  Civil  Law  for  the  Punjab  enumerates  the  exceptions  under 
"  paragraph  23.  Sir  Charles  Itce,  himself  at  one  time  a  Judge  of 
"  the  Chief  Court,  in  his  Tribal  Law  of  the  Punjab  lays  par- 
"  ticular  stress  on  the  value  of  the  liiivaj-i-am  as  a  record  of 
"tribal  customs  and  he  adds  that  a  son-in-law  of  the  house  is  a 
"  regular  institution." 

In  paragraph  15  of  their  judgment  their  Lordships  went 
on  to  remark  as  follows  : — 

"  The  Bhvaj-i-am  was  produced  and  exhibited  as  evidence 
"  at  the  very  outset  of  the  case,  it  is  a  public  record  prepared 
"  by  a  public  officer  in  discharge  of  his  duties,  and  under  Gov- 
"  ernment  rules,  it  is  clearly  admissible  in  evidence  to  prove 
M  the  facts  thereiu  entered  subject  to  rebuttal.  In  their  Lord- 
"  ship's  opinion,  the  statements  contained  in  the  Biwaj-i-am 
"  form  a  strong  piece  of  evidence  in  support  of  the  custom, 
"  which  it  lay  upon  the  plaintiffs  to  rebut,  and  this,  according  to 
"the  findings  of  the  Divisional  Judges,  they  failed  to  do." 

It  is  on  this  paragraph  that  counsel  for  the  appellants  in 
this  case  in  the  main  relies. 

The  custom  however  which  counsel  for  the  appellants 
is  endeavouring  to  establish  in  this  case  is  not  one  which  is 
in  accordance  with  the  general  custom  of  the  Province  and 
it  is  not  one  which  can  be  regarded  as  a  common  exception 
to  the  ordinary  rule.  Admittedly  it  would  be  a  speeial  custom. 
But  counsel  interprets  Beg  v.  Alahditba  as  equivalent  to  a 
ruling  that  whatever  the  general  custom  of  the  Punjab  may 
be,  that  custom  can  be  rebutted  and  a  special  custom  establish- 
ed by  the  mere  production  of  an  entry  in  the  Biwaj-i  am. 

The  case  of  Garewal  Jats  in  the  Ludhiana  District  referred 
to  by  us  as  94  P.  L.    B.  1911    (1)  and    25   P.    B     1912    (2)    is 


(1)  91  P.  L.  R.  1911  (Mussammat  Islw  Kour  v.  Raja  Singh), 

(2)  25  P.  R,  1912  {Partap  Singh  v.  Mussammat  Panjabu). 
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plainly  exceptional.  Of  the  eases  cited  under  remark  2  to 
section  23  of  Rattigan's  Digest  as  those  in  which  it  has  been 
held  that  a  daughter  does  not  exclude  collaterals,  it  is  to  be 
remarked  that  73  P.  R.  IS93  (1)  and  25  P.  R  of  18  '5  [2)  both 
related  to  cases  from  frontier  districts.  In  both  those  cases 
it  was  held  that  daughters  who  had  married  into  another 
family  or  tribe  had  failed  to  prove  a  custom  contrary  to  the 
general  principle  of  tribal  succession  as  recorded  in  the  Itiwaj- 
i-am  of  the  districts  concerned,  viz.,  Muzaffargarh  and  Dera 
Ismail  Khan,  that  they  succeeded  to  the  estates  of  their  fathers 
in  the  presence  of  collaterals.  But  there  is  nothing  in  73 
P.  R.  1893  (1)  to  show  that  the  property  then  under  discus- 
sion was  acquired ;  and  from  25  P.  R.  1895  (2)  it  would  seem 
that  the  property  th^re  in  dispute  was  not  acqnired  but  ances- 
tral. It  is  therefore  difficult  to  understand  how  these  two 
rulings  come  to  find  a  place  in  remark  2  under  section  23  of 
the  Digest ;  but  eveu  if  they  had  related  to  aoquired  property 
the  decisions  therein  pronounced  would  have  no  bearing  upon 
the  case  now  under  our  consideration.  It  is  not  alleged  that 
the  marriage  of  the  defendant  in  this  case  either  out  of  her 
tribe  or  into  a  different  family  would  make  any  differenoe. 

We  have  also  examined  115  P.  R.  1892  (3),  a  case  in 
which  it  was  held  that  in  the  town  of  Rawalpindi  amongst 
persons  who  are  Awans  by  tribe  and  J/utvj,r.i  by  occupation 
no  custom  was  proved  entitling  a  daughter  and  a  daughter's 
son  to  exclude  a  brother  and  nephews  in  succession  to  ao^uire  1 
immoveable  property.  From  the  judgment  in  question,  how- 
ever, it  would  appear  that  the  onus  was  placed  upon  the 
daughter  and  the  daughter's  son  but  the  reason  fn*  so  doing 
was  not  discussed,  and  we  are  unable  to  regard  this  ruling  as 
in  any  way  assisting  the  appellants  in  the  present  case.  We 
may  note  further  that  the  dictum  concerning  the  right  of  a 
daughter  to  succeed  to  acquired  property  on  which  the  defen- 
dants rely  in  this  case  comes  from  the  sama  sjctiou  23  of 
Rattigan's  Digest  which  met  with  the  approval  of  thoir  Lord- 
ships of  the  Privy  Couucil  in  the  case  of  B^g  v.  Allah  Bitta. 

The  whole  weight  of  authority,  then,  is  agaiust,  the  special 
custom  for  whioh  the  appellants  contend. 

In  the  lower  Courts  the  plaintiff-appellants  relied  on  tin 
answer  to  question  88  in  the  Customary  Law  of  the  Gujrmwala 
District  drawn  up  by  Qar&ar  Sahih  Bhii  D.ilip  Singh,  Settlement 
Officer,  and  published  in  1914.     That  question  and  that  answer 


(1)  73  P.  R.  1893  (Sultan  v.  Mussammot  Subhai). 

(2)  25  P.  R.  1895  (Mussammat  Fatima  v.  Khanda). 

(3)  115  P.  It.  1892  [MuMiammat  Sharfan  v.  Kammu). 
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are  not    strictly  in  point  in  the   present   case  because    we   are 
here  dealing  not  with  the   right  of  a  proprietor  to  make   a   gift 
but  with  the  right  of  a  daughter  to  succeed.     In  the  answer  to 
this  question  we  are,  however,  told  that   except  in  the   Wazira- 
bad  Tahsil  of  the  Gnjranwala  District  no  proprietor   can    make 
a  gift   even  of  moveable   property   to   his    daughter   except   ?$. 
her  dower  but  that  he  can  gift  such  property    to    his   sister  or 
her  son  or  to   his  sister-in-law,    such    relatives   being   to   that 
extent  placed  on   a   footing   higher   than   daughters.     That   is 
one  strange  proposition,  but    the   further   proposition   that    in 
Wazirabad  a  proprietor  can  gift  his  acquired   immoveable  pro- 
perty to  his  daughter  if  he    makes  the  gift  in  writing   but    not 
otherwise   is    stranger  still.     We    are    then   told    that   in   one 
Tahsil   only    (Sharakpur)    Arain3,    Kharals    and   members   of 
what  are  described  as  miscellaneous  tribes  are  free  to   gift  any 
kind  of    property    to  their   daughters.     That   is    probably   all 
right,  but  then  as  the  Settlement  Officer  tells  us  in  his   preface, 
the  customs   of   the    Sharakpur    Tahsil   were   recorded   afresh, 
this  Tahsil  having    previously   formed   a   part   of   the  Lahore 
District.     We  note  that   the    answer   to   this   question   is    im« 
mediately  followed  by  a  long  list  of  cases  cited  in  support  "  of 
the  custom  of  gifts  to  daughters  or  khana   damads."     But    few 
details  are  given  and  no  doubt  not  all  of  these  iustances    would 
afford  authority  in  support  of  a   right   of   gift.     At  the   same 
time  the  indication  is  that  the  right  to   gift  property  is    much 
more  generally  recognised  than  the  answer  to  question  88  would 
have  us  believe. 

Having  regard  to  the  great  value  which  is  claimed  for 
the  Miwaj-i-am  generally,  the  above  discussion  of  answer  88  is 
by  no  means  altogether  irrelevant.  Where  moreover  the  power 
of  gift  is  extensive  the  likelihood  is  that  the  right  of  succession 
will  not  be  completely  restricted. 

The  questions  and  answers  in  the  Riwaj-i-am  which  are 
really  relevant  in  the  present  case  are  Nos.  33  and  47.  We 
reproduce  those  questions  and  answers  in  fall. 

Question  33. — If  a  man  die  leaving  widow  or  widows,  a  son 
or  sons,  a  daughter  or  daughters,  brothers  or  other  relatives, 
upon  whom  will  the  inheritance  devolve  ? 

Ansiosr  33. — If  there  be  a  son  or  sons,  or  thair  m  tlj    li  1 ;  bl 
descendants  through   males   they  inherit   on  the  death  of   the 
father.     If  a   man   die   without   any   male   issue,    inheritance 
devolves  on  his    widow    or   widows;  in   their   absence   on   his 
brothers,  and  in  their  absence  on  his  near  collaterals. 


«£ 
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Among  Tahsil  Wazirabad  tribes  and  Arains  (Tahsil  Sharak- 
pur)  in  the  absence  of  collaterals  Dp  to  fourth  degree  (both 
in  the  ascending  and  descending  lines),  a  daughter  inherits  her 
father's  estate,  both  moveable  and  immoveable. 

In  the  presence  of  sons  and  their  mule  lineal  descendants 
through  males,  widows  or  unmarried  daughters  do  not  succeed. 
Heirs  are  responsible  for  their  maintenance  till  their  marriage 
or  death,  and  for  the  marriage  expenses  of  the  latter. 

Question  47.  — Under  what  circumstances  are  daughters 
entitled  to  inherit  — 

(1 )  the  immoveable  or  ancestral, 

(2)  the  moveable  or  acquired  property  of  their  fathers  P 
Do  they  inherit  in  the  presence  of  soih  or  widow,    or    near 

male  kindred  of  the  deceased  ?  If  so,  then  to  what  extent  and 
for  how  many  generations  is  the  right  of  near  male  kindred 
superior  to  that  of  daughter  ? 

Answer  47. — In  no  case  can  daughters  inherit.  Among 
agricultural  (Tahsil  Wazirabad)  tribes  and  Arains  (Tahsil 
Sharakpur)  if  there  be  neither  male  lineal  descendants  nor 
collaterals  up  to  fourth  degree,  either  in  the  descending  or 
ascending  line,  nor  widow,  then  daughters  inherit.  Up  to 
fourth  degree  male  descendants  and  collaterals  have  preferential 
rights.  Among  Kukaras  (Tahsil  Hafizabad)  daughters  inherit 
immoveable  property  according  to  Muhammadan  Law. 

In  the  answer  to  question  33  we  are  first  told  that  in  the 
district  generally  daughters  are  excluded  by  near  collaterals, 
but  that  amongst  the  tribes  of  the  Wazirabad  Tahsil  and  the 
Arains  of  Sharakpur  a  daughter  excludes  collaterals  beyond 
the  fourth  degree  The  answer,  however,  then  goes  on  to  state 
that  unmar;  ied  daughters  do  not  succeed  in  the  presence  of 
sons  and  their  male  lineal  descendants.  In  view  of  what  has 
gone  before,  this  part  of  the  answer  can  hardly  be  read  as 
meaning  that  daughters  exclude  collaterals  though  literally  it 
can  be  so  interpreted.     More  probably  it  is  tautologous. 

Question   No.    47    re-covers    part   of   the   ground   already 
covered  by  question  33  and  it  is  drawn  in  an  unscientific    form. 
As  put,  it  distinguishes  between  property    which  is  immoveable 
and   property    which    is    ancestral     though     usually   they   are 
identical.     Jt    also    distinguishes    between    property    which    is 
moveable  and  acquired,  though    acquired    property   is   as   often 
as  not  moveable,    and  it  does   not   expressly    mention   acquired 
immoveable    property.     It  is  possible  that    this    questiou    may 
have  been  intended  to  distinguish    between   auoestral   immove- 
able propui ty  on  the  one  hand  an. I  other  kinds    of   property    on 
the  other  j  but  if  so,  it  was  not  well  expressed. 
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The  answer  begins  with  the  statement  that  in  no  case  can 
daughters  inherit.  It  goes  on  to  say  that  amongst  Arains  in 
the  Sharakpur  Tahsil  and  all  agricultural  tribes  in  the  Wazir- 
abad  Tahsil  daughters  exclude  collaterals  more  remote  than  the 
fourth  degree.  But,  it  is  not  explained  why  all  tribes  in 
Wazirabad  draw  a  sharp  distinction  at  the  fourth  degree  while 
in  all  other  oases  (except  Arains  in  Sharakpur)  collaterals 
however  remote  exclude  daughters.  We  have  referred  already 
to  the  general  rule  as  regards  acquired  property  laid  down  in 
section  23  of  Rattigan's  Digest,  and  we  now  refer  to  the  state- 
ment made  in  rem -irk  1  under  that  section  where  it  is  said 
that  usually  the  fifth  degree  is  found  to  be  the  customary  limit 
of  exclusion  even  as  regards  ancestral  property. 

But  it  is  not  remarkable  that  strange  answers  should  have 
been  recorded  in  this  Riwaj-i-am.  How  strange  some  of  those 
answers  can  be  is  demonstrable  from  the  reply  to  question  103. 
There  it  is  stated  that  if  a  womau  holds  property  moveable  or 
immoveable  in  her  own  right,  that  property  on  her  death 
devolves  upon  her  husband  or  her  guardian.  We  suspeot  from 
the  questions  and  answers  relating  to  guardianships,  Nos.  26 
and  27,  that  it  was  contemplated  that  the  guardian  would 
usually  be  the  next  heir.  But  if  the  answer  to  question  26  i» 
correct,  that  would  not  always  be  the  case,  for  we  are  there 
told  that  a  father  can  appoint  either  by  written  testament  or 
otherwise  any  one  he  pleases  to  be  the  guardian  of  his  minor 
children  after  his  death.  We  can  hardly  suppose  that  on  the 
strength  of  such  an  answer  any  Court  would  dismiss  the  suit 
of  an  heir  against  tho  guardian  unless  he  adduce  1  evidence  to 
rebut  the  Riwaj-i-am.  This  same  answer  tells  us,  that  amongst 
Arains  of  the  Sharakpur  Tahsil  a  married  woman  can  only 
hold  independently  such  property  as  she  receives  by  way  of 
dower.  If  that  is  so,  the  exceptionally  fortuuate  daughters 
of  Arains  in  that  Tahsil,  who  according  to  the  answer  to 
question  47  are  entitled  to  exclude  collaterals  of  the  fifth 
degree  in  the  matter  of  inheritance  would  not  derive  much 
benefit  from  the  rights  which  are  there  conceded  to  them.  But 
euriously  enough  in  other  tahsils  married  women  are  allowed 
to  hold  independently.  Perhaps  that  is  because,  if  answer  47 
is  correct,  there  mut  usually  be  nothing  for  them  to  hold. 

In  his  preface  to  the  Customary  Law  of  1914  the  Settle- 
ment Officer  has  explained  that  he  was  instructed,  except  in  the 
case  of  the  Sharakpur  Tahsil,  to  use  the  sirae  set  of  questions 
as  those  adopted  at  the  last  settlement  and  he  went  on  to  remark 
that  "  it  was  found  at  the  attesting  of  recorded  customs 
M  that  oat  .of,  th9  assembled,   tribesmen    (consisting   mostly  of 
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"  uneducated  men)  only  leading  and  influential  men  under- 
"  stood  the  custom  and  generally  they  were  unwilling  to  vary 
"the  recorded  statements  on  the  ground  that  their  elders  must 
11  have  been  wiser  men  in  giving  out  those  opinions."  It  seems 
to  us  that  the  Settlement  Officer  might  have  said  with  equal 
justice  that  none  of  the  assembled  tribesmen  were  likely  to 
have  understood  question  No.  47  as  put  to  them  ;  but  whether 
they  did  so  or  not,  it  is  obvious  that  they  were  accepting  the 
statements  as  recorded  in  the  last  settlement  not  as  statements 
of  existing  custom  but  merely  as  statements'  of  the  opinion  of 
their  wiser  progenitors. 

We  are  far  from  desiring  to  controvert  the  proposition 
that  a  Biwaj-i-am  (even  when  unsupported  by  instances  as  was 
the  case  in  48  P.  B.  1939  (1)  )  may  form  a  strong  piece  of 
evidence  in  support  of  custom  ;  and  it  must  be  conceded  that 
although  a  statement  in  the  Biivaj-i-am  is  naturally  strength- 
ened when  instances  are  given,  considerable  value  may  still 
attach  to  it  even  when  instances  have  not  been  included. 
There  has  no  doubt  been  a  tendency  to  depreciate  statements 
in  a  Biwaj-i-am  when  unsupported  by  instances.  The  reason 
for  that  tendency  is  given  in  explanation  2  under  the  prelimi- 
nary section  of  Rattigan's  Digest.  In  one  case  a  Settlement 
Officer  had  candidly  acknowledged  that  in  preparing  a  Biivaj-i- 
am  he  had  "  shaped  public  opinion  on  most  questions  in  the 
'•  direction  in  which  he  himself  and  others  of  longer  experience 
11  thought  equitable  "  ;  and  it  was  believed  that  in  the  case  of  the 
settlement  records  of  other  districts  also,  although  there  might 
not  be  a  similar  candid  avowal  on  the  part  of  the  Settlement 
Officer,  identical  influences  would  explain  many  of  the  most 
dogmatic  statements  of  alleged  custom  for  which  no  precedents 
were  cited  and  for  which  probably  none  would  be  found  to 
•xist. 

In  addition  to  suoh  cases  it  sometimes  also  happened  that 
the  officer  in  charge  of  the  preparation  of  the  Biwaj-i-am  was 
not  equal  to  the  task  imposed  upon  him.  In  this  connection 
76  P.  B.  1892  (2),  79  P.  B.  1895  (3)  and  105  P.  B.  1906  (4) 
can  be  consulted.  It  should  also  be  remarked  that  although 
Sir  Charles  Roe  in  his  Tribal  Law  of  the  Punjab  laid  stress 
on  the  value  of  a  Biidij-i-am,  he  was  very  far  from  being 
ready  to  accept  blindly  the  statements  made  in  such  a  docu- 
ment.    Indeed  bo  was  one  of  the  first  Judges  of  this    Court   to 

(1)  48  P.  R.  1909  (Allah  Ditta  v.  Begy 

(2)  76  P.  R.  1892  (Umar  v.  Mustammat  Sahib  Khatun). 
1(3)  79  P.  R.  1895  (Allah  Ditta  v.  Said  Ali\ 

;  (4)  105  P.  R.  1906  KaW  NuT  v.  Aishan). 
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criticise  a  statement  in  a  Biwaj-i-am  unsupported  by  examples, 
and  he  pointed  out  in  146  P.  R.  1889  (1)  how  greatly  the 
value  of  a  Biwaj-i-am  depended  on  the  fullness  and  care  with 
which  it  was  prepared  in  each  particular  distriot. 

It  is  clear  then  that  the  same  value  does  not  attach  to 
every  Biivaj-z-am  even  though  all  such  documents  are  public 
records  prepared  by  a  public  officer  in  discharge  of  his  duties 
and  under  Government  rules. 

We  may  however  remark  that  even  if  there  has  been  in 
the  past  too  strong  a  tendency  to  disregard  statements  in  the 
Riwaj-i-airif  when  unaccompanied  by  instances,  it  is  one  which 
is  not  apparent  from  the  more  recent  rulings  of 
this  Court.  We  have  already  referred  to  the  case  of  Ishar 
Kour  v.  Baja  Singh  (94  P.  L.  B  191 1)  (2)  and  we  now  quote 
the  following  passage  from  7  P.  B.  1916  (3),  a  recent  case 
decided  by  the  Judges  composing  this  Bench.  That  was  a 
case  in  which  it  was  held  that  the  plaintiffs  who  were  Gaur 
Brahmins  of  the  Palwal  Tahsil  in  the  Gurgaon  District  had 
failed  to  prove  a  special  custom  whereby  they  as  collaterals 
in  the  third  degree  had  a  preferential  right  of  successiou  to  a 
daughter  and  her  sons  in  respect  of  self -acquired  property. 

The  plaintiffs  in  order  to  succeed  had  to  prove  a  special 
custom.  The  Bhvaj-i-am  was  in  their  favour  but  no  instances 
were  there  quoted.  The  passage  dealing  with  this  matter 
runs  :— • 

"  We  do  not  say  that  statements  in  the  Biwaj-i-am  can 
"  never  carry  any  weight  unless  supported  by  instances  ;  but  we 
"  certainly  do  consider  that  such  statements  ivhen  opposed  to  the 
"  general  custom  can  carry  very  little  weight  unless  supported 
"  by  instances." 

The  view  there  express  ;  1  does  not  appear  to  us  to  be  in 
any  conflict  with  what  is  .said  by  their  Lordships  of  the  Privy 
Council  in  Beg  v.  Allah  Ditta-  That  judgment  must  be  read 
as  a  whole.  The  Privy  Council  were  dealing  with  a  case  in 
which  the  Biwaj-i-am,  even  though  it  cited  no  instances,  was 
nevertheless  in  full  accord  with  a  well-known  custom  whioh  is 
nonetheless  well  established  because  it  forms  an  exception 
to  the  general  rule  that  male  collaterals  exclude  daughters. 
In  such  a  case  it  was  doubtless  for  those  who  controverted  the 
Riiuaj-i-am  and  the  weight  of  authority  to  rebut  the  case 
arrayed  against  them.   But  the  matter  is  different  when  without 

(1)  146  P.  R.  1889  (Rani  r.  Makhi). 

(2)  94  P.  L.  R.  1911  (Mutsammat  Ishar  Kour  t.  Raja  Singk). 

(3)  7  P.  R.  1911  (Chhuttan  v.  Eatari  Ul). 


338 


CIVIL  JUDGMENTS— No.  85.  [  Rboohd, 

citing  any  instances,  a  Hiicaj  i-am  which  lias  been  imper- 
fectly compiled  describes  a  special  custom  opposed  to  the 
general  custom  of  the  Provinoe  and  the  great  mass  of  authori- 
ties. 

We  are  not  prepared  on  the  mere  production  of  the  answer 
from  this  Jiiwaj-i-am  to  hold  that  the  appellants  have 
succeeded  in  establishing  the  special  custom  for  which  they 
contend. 

The  appeal  fails  and  is  dismissed  with  costs. 

Appeal  dismissed. 


No-  85- 

Before  Eon.  Mr.  Justice  Shah  Din,  Chief  Judge. 

BALWANT  RAI— (Plaintiff)— APPELLANT, 
Versus 
GHERU  AND  OTHERS-  (Defendants) -RESPONDE  \*TS. 

Civil  Appeal  No.  2858  of  19i6. 

Redemption  of  Mortgages  (Punjab)  Act  II  of  1913,  section  12  — declara- 
tory suit  by  dispossessed  mortgagee  that  he  is  entitled  to  a  further  sum  from  the 
mortgagor  and  to  have  it  charged  on  the  mortgaged  property— ichcther  com- 
petent. 

Held,  that  a  mortgagee  dispossessed  under  the  provisions  of  Punjab 
Act  II  of  1913  is  entitled  under  section  12  of  the  Act  to  bring  a  suit  to 
obtain  a  declaration  that  in  addition  to  the  sum  fonni  by  the  Collector  to  be 
rightly  due  to  him  under  the  mortgage  he  was  entitled  to  receive  from  the 
mortgagor  a  further  sum  as  part  of  the  mortgage  money  and  to  have  it 
charged  on  the  mortgaged  property,  and  lie  is  under  no  obligation  to  sue  for 
recovery  of  the  additional  mortgage  money. 

51  P.  R.  1897  (F.  B.),  p.  228  (1)  and  10  P.  R.  1912  (2),  referred  to. 

Second  appeal  from  the  decree  of  Khan  Bahadur  Maulri  Inam  Ali, 
District  Judge,  Gurgaon  at  Hissar,  dated  the  26th  June  1916. 
Durga  Das,  for  Appellant. 

Nanak  Chand,  for  Respondents. 

The  judgmont  of  the  learned  Chief  Judge  was  ?s  follows  : — 

\9th  April  1917.  Shah  Din,  C.  J. — The  facts  of  this  case  are  fully    given  in 

the  judgments  of  the  Lower  Courts.  The  sole  question  for 
decision  in  this  second  appeal  is  whether  the  District  Judge 
was  right  in  holding  that,  in  view  of  the  order  passed  by  the 
Collector  under  section  11,  read  with  section  G  (a)  and  (6)  of 
the  Redemption  of  Mortgages  Act,  Punjab  Act  II  of  1913,  the 
plaintiff,   as    mortgagee   of  a  certain  plot  of  land,  could  bring 

(1)  51  P.  R.  1897,  p.  228  (F.  B.)  (Sardar  Dial  Singh  v.  Beli  Ram% 

(2)  10  P%  R.  1912  {Sahib  Dial  v.  Lajpat  Rai), 


September  &  October,  1917.  ]  CIVIL  JUDGMENTS— No.  85. 


339 


under  section  12  of  the  Act,  a  suit  to  obtain  a  declaration  that, 
in  addition  to  the  sum  found  by  the  Collector  to  be  rightly  due 
to  him  under  the  mortgage,  he  was  entitled  to  receive  from  the 
mortgagor  a  farther  sum  as  part  of  the  mortgage -money  and 
to  have  it  charged  on  the  mortgaged  property.  The  District 
Judge  has  held  that  as  the  plaintiff,  whose  mortgage  was  one 
with  possession,  has  delivered  possession  of  the  laud  to  the 
mortgagor  under  the  orders  of  the  Collector,  he  cannot  recover 
possession  through  the  Collector  after  obtaining  a  declaratory 
decree  in  a  Civil  Court ;  and  that  since  he  can  obtain  further 
relief  than  a  mere  declaration  of  title  by  suing  for  recovery  of 
the  additional  sum  of  money  which,  he  alleges,  is  due  to  him  in 
respect  of  the  mortgage  in  question,  the  declaratory  suit  brought 
by  him  is  not  maintainable  under  section  42  of  the  Specific 
Relief  Act. 

I  do  not  agree  in  this  view,  section  12  of  the  Redemption 
of  Mortgages  Act,  under  which  the  mortgagee  has  brought  the 
present  suit,  lays  down  that  "  any  party  aggrieved  by  an  order 
"  made  under  section  6  *  *  *  or  1]  of  this  Act,  may  institute 
"  a  suit  to  establish  his  rights  in  respect  of  the  mortgage,  but, 
"  subject  to  the  result  of  such  suit,  if  any,  the  order  shall  be 
u  conclusive".  This  section  embodies  a  rule  of  law  analogous 
to  that  contained  in  rule  63  of  order  21,  Civil  Procedure  Code, 
(which  corresponds  with  section  283  of  the  old  Code  of  Civil 
Procedure  of  1882).  It  is  now  well  settled  that  under  rule  63 
of  order  21  aforesaid  the  person  who  is  aggrieved  by  an  order 
passed  against  him  is  entitled  to  bring  a  declaratory  suit  to 
establish  the  rights  which  he  claims  to  the  property  in  dispute 
and  that  he  neei  not  seek  consequential  relief  in  that  suit  (see 
51  P.  R.  18^7,  F.  P.,  page  223  (1)  and  10  P.  R.  1912  (2)  ). 
The  principle  laid  down  in  the  decisions  just  cited  must  also 
govern  a  case  like  the  present  ;  and  the  plaintiff  was,  therefore, 
within  his  rights  in  bringing  a  suit  for  the  declaration  prayed 
for  in  his  plaint,  and  he  was  under  no  obligation  to  sue  for 
recovery  of  the  additional  mortgage-money  to  which,  according 
to  the  allegations  in  the  plaint,  he  is  entitled. 

I  accept  this  appeal,  set  aside  the  District  Judge's  judg- 
ment and  decree,  and  remand  the  case  under  order  41,  rule  23, 
Civil  Procedure  Code,  for  re-decision  of  the  appeal  on  the 
merits.  The  appellant  will  get  his  costs  in  this  Court  and  in 
the  Court  of  the  District  Judge.      Pleader'*  fee  Rs.  32. 

Appeal  accepted. 


(1)  51  V,  R.  1897  (F,  B.)  p.  228  (Sardar  Dial  Singh  v.  Deli  Ram). 

(2)  10  P.  R.  1912  (Saliib  Dial  v.  Lajpat  Rai). 
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No.  86. 

Before  Hon  Mr.  Justice  Shadi  Lai  and  Hon.  Mr. 
Justice  LeRossignol. 

HAM  CHAND-  -(Defendant)— APPELLANT, 

Versus 
IMPERIAL  OIL,  SOAP  AND  GENERAL  MILLS  COMPANY, 
LIMITED,  DELHI— (Plaintiff)— RESPONDENT. 
Civil  Appeal  No.  3356  of  1916. 

Companies— accounts — audited—  whether  conclusive  as  between  the  share- 
holders and  the  directorate  and  between  the  Company  and  its  managing  agent. 

lleld,  that  the  auditing  of  a  Company's  accounts  in  the  absence  of  proof 
of  fraud  or  mistake  in  connection  with  the  audit  closes  the  accounts  as 
between  the  shareholders  and  the  directorate,  but  it  does  not  preclude  the 
Company  from  calling  upon  its  managing  agent  for  rendition  of  accounts. 

First  appeal  from  the  decree  of  Lala  Murari  Lai,  Khosla,  Senior 
Subordinate  Judge,  Delhi,  dated  the  20th  October  1916. 
Moti  Sagar  aud  Mul  Chaud,  for  Appellants. 
Dalip  Singh,  for  Respondent. 
The  judgment  of  the  Court  was  delivered  by  : — 

LeRossignol,  J. — In  this  suit  the  plaintiff,  Imperial  Oil  aud 
Soap  Mills,  sues  its  ex-agent,  a  member  of  the  Hrm  of  Ram 
Chand  ;indCu.,  for  rendition  of  accounts  of  certain  transactions 
which  occurred  when  he  was  in  sole  charge  as  managing  agent 
of  the  mills. 

The  lower  Court  has  passed  a  preliminary  decree  requir- 
ing Ram  Chand  to  render  accounts  of  cash  taken  by  him  from 
the  Company,  of  goods  manufactured  for  him  and  for  other 
persons  under  his  orders  on  the  premises  of  the  Company  and 
of  sums  received  by  him  which  should  have  been  paid  in  to 
the  Company's  exchequer. 

The  grounds  urged  by  appollant  aro  that  the  defendant 
alone  was  not  the  managing  agent  but  that  the  firm  of  Rani 
Chand  and  Co.,  were  the  managing  agents.  That  as  sub-ageul 
appellant  is  not  liable  to  be  called  upon  for  an  account  aa  no 
fraud  La  alleged. 

That  the  Mill's  accounts  have  been  audited  aud  passed 
aud  cannot  be  re-opened. 

That  the  suit  should  not  have  been  for  accounts  but  for 
specitic  items  claimed. 

^Vo  find  the  facts  to  be  that  the  tiim  of  iluui  Chand  and 
Co.,  consisting  of  two  partners  Ram  Chand  and  Ram  Singh  at 
the  outset  were  the  managing  agents  of   the   Diamond   Jubiloe 


2'3rd  April  1917. 
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Flour  Mills  and  of  the  Imperial  Soap  and  Oil  Mills,  but  that 
difficulties  in  working  arose  and  from  July  1907  at  the  sugges- 
tion of  the  Managing  Director  of  the  Imperial  Soap  and  Oil 
Mills,  Ram  Singh  took  over  the  charge  of  the  Flour  Mills 
whilst  Ram  Chand  took  charge  of  the  Soap  and  Oil  Mills  and 
became  personally  liable  for  their  management. 

In  other  words  Ram  Chand  was  substituted  for  Ram  Chand 
and  Co.  in  the  agency  and  as  such  is  bound  to  render  account 
to  the  principal. 

In  short  we  find  that  the  suggestion  made  by  the  Managing 
Director  was  acted  upon  by  Ram  Chand  and  Co,  and  that  Ram 
Chand  alone,  except  when,  in  his  absence  from  Delhi,  Ram  Singh 
for  a  few  days  at  a  time  acted  for  him,  supervised  the  Imperial 
Oil  and  Soap  Mills. 

The  auditing  of  a  Company's  accounts  no  doubt  does,  in 
the  absence  of  proof  of  fraud  or  mistake,  in  connection  with  the 
audit,  close  the  accounts  as  between  the  shareholders  and  the 
directorate,  but  we  have  been  shown  no  authority  for  holding 
that  an  audit  of  a  Company's  accounts  precludes  it  from  cal- 
ling upon  its  agent  for  rendition. 

As  we  find  that  appellant-defendant  was  the  agent  of  the 
plaintiff  Company,  he  is  bound  by  statute  to  render  account', 
and  in  the  circumstances  of  this  case,  it  is  hard  to  see  what 
remedy  except  a  rendition  of  account  was  available  to  the 
plaintiff. 

Wo  hold  that  the  lower  Court's  decree  is  eorrect.  We 
affirm  it  and  dismiss  this  appeal  with  costs. 

Appeal  dismissed. 


No-  87. 

Before  Hon.  Mr.  Justice  Scott-Smith  and    FJon,  Mr.  Justice 
Broadway. 

SHER  MUHAMMAD— (Defendant)— APPELLANT, 

Versus 
RAM  CHAND— (Plaintiff)— RESPONDENT. 

Civil  Appeal  No.  314  of  19  U. 

Joint  Hindu  family -suit  by  one  member  to  recover  money  due  to  the 
family  on  a  bond  made  in  his  favour — whether  maintainable  without  joining 
the  other  members  of  the  joint  family. 

Defendant  owed  money  under  two  bonds  in  favour  of  one  M.  C.  who  was  the 
managing  member  of  a  joint  Hindu  family  consisting  of  himself  and  his  son, 
the  plaintiff,  and  another  son.  On  account  of  this  debt  defendant  executed 
two  fresh    londs  one  in  favour  of  M.  C.  and  the  other  in  favour  of  his  son, 
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the  plaintiff.  The  latter  now  sued  upon  the  bond  made  in  his  favour  and 
the  question  was,  whether  the  plaintiff  could  maintain  the  suit  without 
impleading  the  other  members  of  the  joint  family. 

Held,  that  as  the  plaintiff  was  the  sole  obligee  under  the  bond  the  suit 
was  maintainable  without  impleading  the  other  members  of  the  joint  family. 

I.  L.  R.  22  Mad.  326  (1),  I.  L.  B.  20  Bom.  435  (2)  and  127  P.  R.  1906  (3), 
referred  to,  also  J.  L.  R.  32  AIL  183  (4), 

I.  L.  R.  18  Mad.  33  (5),  /.  L.  R.  33  All.  272  (P.  C.)   ^6)  and  69  P.   R. 
1906  (7),  distinguished. 

I.  L.  R.  32  Mad,  281  (8),  disapproved. 

Miscellaneous  second  appeal  from  the  order  of  B.  H.  Bird,  Esquiret 
Additional  Divisional  Judge,  Shahpur,  at  Lyallpur,  dated  the 
20th  November  1313. 

Oertel,  for  Appellant. 

Sheo  Narain,  for  Respondent. 

The  judgment  of  the  Court  was  delivered  by — 

26th  April  1917.  Scott-Smith,    J. —The    defendant-appellant    had    dealings 

with  the  plaintiff's  father,  Mul  Chand,  who  was  the  manag- 
ing member  of  a  joint  Hindu  family  consisting  of  himself,  his 
son  the  plaintiff,  and  another  son.  Defendant  owed  money 
under  two  bonds  in  Mul  Chand's  favour.  On  account  of  this 
debt  he  executed  two  fresh  bonds,  one  in  favour  of  Mul  Chand 
and  the  other  in  favour  of  his  son  Ram  Chand,  the  present 
plaintiff -respondent.  Upon  this  bond  the  plaintiff  brought  a 
suit  for  R^.  2,300  which  was  dismissed  by  the  first  Court  on 
the  ground  that  the  plaintiff  could  not  maintain  the  suit  with- 
out impleading  the  other  members  of  the  joint  family.  In 
support  of  its  decision  the  Court  referred  to  /.  L.  B.  32  Mad. 
284  (8).  The  learned  Divisional  Judge  on  appeal  relied  upon 
I.  L.  B.  20  Bom.  435  (2)  and  127  P.  B.  1906  (3)  and  held  that  Ram 
Chand  could  sue  alone.  He  accordingly  accepted  the  appeal 
and  setting  aside  the  order  of  the  first  Court  remanded  the 
case  under  order  41,  rule  23,  Civil  Procedure  Code,  for  decision 
on  the  merits.  From  this  order  of  remand  the  defendant  has 
appealed  to  this  Court.  His  counsel  Mr.  Oertel  relies  upon 
/.  L.  R.  32  Mad.  284  (8)  and  33  All.  272  (P.  O.)  (6)  and  also 
upon  69  P.  11.  1906  (7).  The  ruling  reported  in  Volume  32 
Mad.  is  certainly   in   favour   of  the  contention  that  the  plaintiff 

(1)  (1899)  7.  L.  R.  22  Mad.  326  (Adaikkalam  v.  Marimuthu). 

(2)  (1895}  /.  L.  8.  20  Bom.  435  (.Hari  Vasudcv  v.  Mahadu  Dad). 

(3)  127  P.  R.  1906  [Mehr  Singh  v.  Chela  Ram). 

(4)  I  1909    l.L  /?.  32  All.  183  (Durga  Prasad  v.  Damodar  Das). 

I.  L.  R.  18  Mad.  33  (Alagappa  Chetti  v.  Vellian  Chetti). 
(6    L911)  I.  L.  U.  33  All.  272  (P.  C.)  I  Kuhav  Prasad  v.  Bar  Narain). 

(7)  69  P.  R.  1906  (Rattan  Chand  v.  Ram  Parshad). 

(8)  (1910)  1.  L.h.  32  Mad.  284  (Gulba  v.  Basanta). 
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could  not  sue  alone.  There  is,  however,  an  earlier  ruling  of  the 
Madras  High  Court  reported  as  I.  L.  B.  22  Mad.  326  (1)  in 
which  it  was  held  that  a  plaintiff  was  entitled  to  sue  for  the 
family  debt  without  joining  his  undivided  brothers,  the  contract 
on  which  the  suit  was  based  being  in  his  sole  name  and  not 
purporting  to  have  been  obtained  on  behalf  of  any  other  but 
himself.  Tbis  ruling  was  referred  to  in  the  later  one  reported 
as  /.  L.  B.  32  Mad.  281  (2),  but  though  the  Bench  there  took  a 
contrary  view  the  earlier  decision  was  not  overruled.  The 
Privy  Council  case  reported  in  33  All.  272  (3)  is  not  ou  all 
fours  with  the  present  cas>e.  In  that  it  was  merely  held  th  it 
the  managing  members  of  a  joint  family  were  entitled  to  make 
contracts  in  their  own  names  on  behalf  of  the  family  and  to 
maintain  suits  brought  to  enforce  those  contracts  without 
joining  with  them,  either  as  plaintiffs  or  defendants,  the  other 
members  of  the  family.  The  point  for  determination  iu  the 
present  case  was  not  before  their  Lordships  in  that  case  and 
was  not  even  referred  to.  There  is  nothing  in  the  ruling  which 
supports  Mr.  Oertel's  contention. 

69  P.  B.  1906  (4)  is  also  distinguishable.  In  that  case  it 
was  held  that  in  a  joint  Hindu  family  the  father  though  he 
was  a  managing  member  of  the  family,  could  not  maintain-  a 
suit  in  his  own  name  alone  for  the  debt  due  to  the  family. 
That  suit  was  brought  on  a  bahi  account  and  the  case  is 
obviously  distinguishable  from  the  present  case  where  the 
suit  is  brought  by  the  sole  obligee  of  a  bond. 

In  I.  L.  B.  20  Bom.  435  (5)  it  was  held  that  where  the  loan 
was  made  to  the  defendant  out  of  the  joint  family  funds  and 
a  bond  for  the  amount  was  given  in  the  name  of  one  of  the 
members  of  the  joint  family,  that  member  could  sue  alone  and 
that  the  other  members  of  the  family  were  not  necessary 
parties.  The  facts  of  that  case  were  on  all  fours  with  those 
of  the  present  case.  It  was  cited  with  approval  and  followed 
in  127  P.  B>  1906  (6),  where  a  bond  had  been  given  in  the  name 
of  one  member  only  of  a  joint  family  and  it  was  held  that  he 
alone  could  maintain  a  suit  upon  that  bond. 

The  case  reported  in  I.  L.  B.  32  All.  183  (7),  also  supports 
the  decision  of  the  Lower  Appellate  Court.  I.  L.  B.  18  Mad  33  (8) 

(1)  (1899;  /.  L.  R.  22  Mad,  326  (Adaikkalam  v.  Marimathu). 

(2)  (1910)  I,  L.  R.  32  Mad.  284  (Gulba  v.  Basanta\ 

(3)  (1911)  I.L.  R.  33  AIL  272  (P.  C.)  (Kishan  Prasad  v.  Ear  Narairi), 
(1)  69  P.  R.  1906  (Rattan  Chand  v.  Ram  Par  shad). 

(5)  (1895)  L  L.  R.  20  Bom.  435  (Uari  Vasudev  v.  Mahadu  Dad). 

(6)  127  P.  R.  1906  (Mehr  Singh  v.  Chela  Ram). 

(7)  (1909)  I.  L.  R.  32  All.  183  (Durga  Prasad  v.  Damodar  Das). 

(8)  (1891)  I3  L»  P.  18  Mad,  33  {Alagappa  Chetti  v,  Vellian  Chetti), 
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is  di&tingui*hable.  Mr.  Oertel  lias  not  been  able  to  cite  a 
■ingle  authority  in  which  the  facts  were  similar  to  those  of 
the  pi  esent  case  and  in  which  it  was  held  that  the  sole  obligee 
of  u  ttoud  could  not  eue  alone  upon  the  bond  executed  in.  his 
favour.  We  see  no  reason  to  dissent  from  the  view  taken  in 
J.  L.  R.  20  Bom.  435  (1)  and  127  P.  R.  1906  (2). 

The  appeal  accordingly  fails  and  is  dismissed  with  costs. 

Appeal  dis77iissed. 


No.  88. 
Before  Hun.  Mr.  Justice  Scott-Smith  and  Hon.  Mr.  Justice 

Broadtvay. 
GANDA  SINGH— (Defendant)— APPELLANT, 

Versus 
BUTA  SINGH— (Plaintiff)-  RESPONDENT, 
Civil  Appeal  No.  1466  of  1914. 

Government  Tenants  {Punjab)  Act,  111  of  1893,  section  8  — transfer  of 
tenancy  right  without  previous  consent  of  Financial  Commissioner— whether 
binding  on  the  parlies— razinama— acted  on  judicially  — registration — res- 
judicata— jurisdiction  of  Civil  or  Revenue  Court— where  relation  of  landlord 
and  tenant  exists  between  the  parlies. 

Plaintiff  13.  S.  obtained  a  grant  of  one  square  of  land  in  the  Ohenab 
Canal  Colony  as  an  occupancy  tenant.  G,  S.,  defendant,  plaintiffs  brother, 
was  in  possession  of  part  of  the  land  as  a  tenant  under  him.  Plaintiff  served 
him  with  a  notice  of  ejectment  and  defendant  brought  a  suit  to  contest  the 
notice  of  ejectment.  During  the  pendency  of  that  suit,  on  1th  February  1904, 
an  agreement  was  executed  by  plaintiff  and  a  compromise  embodying  ite 
terms  was  filed  in  the  Court  on  the  following  day.  In  this  agreement  plaintiff 
gave  12  killas  of  land  to  the  defendant  and  agreed  that  he  would  never 
dispossess  liim.  The  parties'  statements  were  recorded  in  Court  and  in 
accordance  with  them  a  decree  for  cancellation  of  the  notice  was  passed. 
The  agreement  was  not  registered. 

Held,  following  58  P.  R.  1913  (3),  that  a  transfer  of  tenancy  rights  is 
binding  on  the  parties,  even  though  made  without  the  previous  consent  in 
writing  of  the  Financial  Commissioner,  referred  to  in  section  8  of  the  Gov- 
ernment Tenants  Act. 

3  P.  R.  (Rev.)  1915  (4),  not  followed. 

Held  also,  that  the  razinama  of  5th  February  1904,  in  so  far  as  it  was 
submitted  to  and  was  acted  on  judicially  by  the  Revenue  Court,  was  itself 
a  step  of  judicial  procedure  not  requiring  registration  and  any  order  pro- 
nounced in  accordance  with  it  constituted  ret  judicata  binding  upon  the 
parties  who  gave  their  consent  to  it. 

I,  L.  R.  22  Mad.  508  (513)  (/'.  C.)  (5),  followed. 

27  P.  R.  1906  (6;  and  20  P.  R.  1911  (7),  referred  to. 

(1)  (1895)  I.L.  R.20  B        13  i  [Bari  Yam  la  \.  Makadu  Dad). 

(2)  127  P.  B.  1906  i  lf<  hi  Singh  v.  Chela  E 

(3j  58  P.  K.  L913    /  in  v.  Julian  Kuan'. 

(1)  3  P.  U.  (Her.)  L915  [Vir  Singh  v.  Kala  Singh). 
(-.)  (1899)  I.  L.  R.  22  Mad.  508  (513)  (P.  C.)  {Pranal  Anni  v.  Lakhshmi 

Amu). 
(6)  27  P.  R.  1906  (Khuir-ul-Sisa  v.  Bahadur  All). 
tf)  20  P.  R.  1914  (Murli  Dhar  v.  Gobind  Ram). 
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Held  further,  that  the  result  of  the  decree  of  the  Revenue  Court  was  that 
G.  S.,  the  present  defendant,  was  hold  to  be  a  tenant  not  liable  to  ejectment 
and  as  the  relation  of  landlord  and  tenant  existed  between  the  parties  the 
plaintiff  was  not  entitled  in  a  Civil  Court  to  a  decree  for  dispossession  of 
the  defendant. 

Second  appeal  from  the  decree  of  A.  H.  Brasher,  Esquire,  Ad- 
ditional Divisional  Judge,  Shahpur  Division,  at  Lyallpur, 
dated  the  9th  June  1914. 

Rambhaj  Datta,  for  Appellant. 

Cooper  and  Bhagwan  Das,  for  Respondent. 

The  judgment  of  the  Court  was  delivered  by — 

Scott-Smith,  J. — The  facts  of  this  case   are   fully  given  in    J6M  April  1917. 
the  order  of  the  Additional  Divisional  Judge  and  are  briefly   as 
follows  : — 

Plaintiff  Buta  Singb  obtained   a   grant    of   one   square   of 
land   in   the   Chenab    Canal    Colony  as  an   occupancy  tenant. 
Ganda  Singh,  defendant,  his  brother,  was  in  possession  of  part  of 
the  land  as  a  tenant  under  hira.     Plaintiff  served  Lira   with    a 
notice  of  ejectment  and  the  defendant  brought  a  suit  to  contest 
the   notice   of   ejectment.     Whilst    that    suit   was  pending  an 
agreement  was  executed  by  the  plaintiff  on   the   4th    February 
1901   and  a  compromise  embodying    its    terms  was  filed  in  the 
Court   on    the   following   day.     In   this   agreement    and   com- 
promise the  plaintiff  gave  12  killas   of    land   to   the    defendant 
and  agreed  that  he  would  never  dispossess  him  therefrom.     The 
parties'  statements  were   recorded   in  Court    and  in  accordance 
with  tbem  a  decree  for  cancellation  of  the   notice  of  ejectment 
was   passed.     In    1912   the  plaintiff   obtained  full  proprietory 
rights    in   the  land   from    Government  and  again    served   the 
defendant  with  a  notice  of  ejectment,  Upon  this  the  latter  again 
brought  a  suit  to  contest  the  notice  of  ejectment.     The  Revenue 
Court  on  the  23rd  of  January  1913  held  that    the   tenant,    &.«., 
the  present  defendant  was   not  liable  to   ejectment.     It   based 
its   decision  upon   the    previous    case    of  1901.     The  plaintiff 
having  failed  to  get  defendant  ejected  by  the  Revenue  Court  has 
now  sued  for  possession  in  the  Civil  Court  on  the  ground  that  tha 
defendant  has  denied  his  title.      The  lower  Courts  have  decreed 
the  plaintiff 'b  claim,  holding  that  the  defendant  cannot  establish 
his    title   owing   to   the   fact   that  the    agreement  of  the  4th 
February  1904  was  not  registered  in  accordance  with   law,    the 
registration  having  been  conipul  ory.     The  defendant  has   filec 
a  second  appeal  to  this  Court. 

We  may  clear  the  ground  by  first    of  all  disposing    of  the 
objection  that  the  agreement   of   the  4th    February    1904    was 
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void  by  reason  of  its  being  in  contravention  of  section  8  of  Act 
III  of  1893.  That  section  lays  down  that  the  rights  or 
interests  vested  in  a  tenant  under  the  Act  shall  not,  without 
the  previous  sanction  in  writing  of  the  Financial  Commissioner, 
be  transferred  or  charged  by  any  sale,  gift,  mortgage  or  other 
private  contract.  Now,  in  the  first  place,  we  are  not  satisfied 
that  this  section  in  terms  applies  to  the  agreement  in  question  ; 
but  even  if  it  does  we  have  the  authority  of  58  P.  R.  1913  (1) 
for  the  proposition  that  such  an  agreement  is  binding  on  the 
parties  even  though  it  was  entered  into  without  the  sanction, 
referred  to  in  the  section.  3  P.  R.  1915  (Revenue)  (2)  no  doubt 
dissents  from  58  P.  R.  1913  (1),  but  we  see  no  sufficient  reason 
for  not  following  the  ruling  of  a  Bench  of  this  Court. 

27  P.  R.  1906  (3)  and  20  P.  R.  19U  (4),  were  cited  in  the 
Court  below  and  in  this  Court  as  authority  for  the  proposition 
that  an  application  to  the  Court  containing  the  terms  of  a 
compromise  which  has  been  judicially  acted  upon  does  not 
require  registration.  The  lower  Appellate  Court  distinguishes 
27  P.  R.  1906  (3)  on  the  ground  that  in  that  case  it  was  held 
that  a  petition  embodying  the  terms  of  the  compromise  was  no 
doubt  admiisible  in  evidence,  but  it  was  admitted  solely  for 
the  purpose  of  proving  a  previous  oral  contract,  whereas  in  the 
present  case  the  previous  contract,  i.e.,  the  agreement  of  the 
4th  February  1904,  was  in  writing  and  the  petition  of  the  5th 
February  1904  containing  its  terms  cannot  be  admitted  as 
secondary  evidence  of  its  content'.  In  I,  L.  R.  22  Mad.  508 
(P.  C),  at  page  513  (5)  the  following  passage  occurs  ; — 

11  The  razinamah  was  not  registered  in  accordance  with  the 
"  Act  of  1877  ;  but  the  objection  founded  upon  its  nou-registra- 
"  tion  does  not,  in  their  Lordships'  opinion,  apply  to  its 
11  stipulations  and  pi'ovisions  in  so  far  as  these  were  incor- 
"  porated  with,  and  given  effect  to  by,  the  order  made  upon  it 
"  by  the  Subordinate  Judge  in  the  suit  of  1885.  The  rati- 
"  namaJi,  in  so  far  as  it  was  submitted  to  and  was  acted  upon 
11  judicially  by  the  learned  Judge,  was  in  itself  a  step  of 
"  judicial  procedure  not  requiring  registration  ;  and  any  order 
"  pronounced  in  terms  of  it  constituted  res  judicata,  binding 
"  upon  both  the  parties  to  this  appeal  who  gave   their   consent 

"  to  it." 

Now  applying  this  to  tho  present  case  we  must    hold    that 

the  razinamah   of  the  5th  February    190 1,  in   so  far  as  it  was 

ilj  58  P.  R.  1913  (Uussain  Khan  v.  Jahan  Khan). 
{2)  3  P.  R.  {Rev.)  1915  (Vir  Singh  \.Kala  Singh). 
(3)  27  P.  R.  1906  (Khair-ul-Sisa  v.  Bahadur  Alt), 
(i)  20  P.  R.  1914  (Murli  Dhar  v.  Gobind  Ram). 

(5)  (1899)7.  L.  R.  22  Had.  508  (513;  (P.  C.)  {Pranal  Anni  wLakhshmi 
Anni). 
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submitted  to  and  was  acted  upon  judicially  by  the  Revenue 
Court,  was  in  itself  a  step  of  judicial  procedure  uot  requiring 
registration,  and  any  order  pronounced  in  accordance  with  it 
constituted  res  judicata  binding  upon  the  parties  who  gave 
their  consent  to  it.  The  compromise  related  to  the  very  pro- 
perty now  in  dispute  and  it  was  agreed  that  the  defendant 
should  retain  possession  and  that  the  plaintiff  would  never 
turn  him  out.  The  parties  were  orally  examined  and  adhered 
to  the  terms  stated  in  the  razinamah.  In  accordance  there- 
with the  Revenue  Court  gave  Ganda  Singh  a  decreee  cancel- 
ling the  notice  of  ejectment.  The  result  of  that  decree  was 
that  Ganda  Singh  was  held  to  be  a  tenant  not  liable  to  eject- 
ment. The  decision  was  one  which  the  Revenue  Court  was 
competent  to  give,  and  in  face  of  it  we  do  not  see  how  the 
plaintiff  can  now  ask  the  Civil  Court  to  pass  a  decree  for  dis- 
possession of  the  defendant.  The  plaintiff  has  all  along 
admitted  that  the  defendant  was  his  tenant  thongh  he  alleged 
that  he  was  a  tenant-at-will.  This  being  so  he  had  to  ask  the 
Revenue  Court  to  eject  him  ;  but  the  Revenue  Court  held  that 
the  defendant  was  a  tenant  who  could  not  be  ejected  under  a 
notice.  The  relation  of  landlord  and  tenant  clearly  exists 
between  the  parties  and  the  plaintiff  is  not  entitled  in  a  Civil 
Court  to  a  decree  for  dispossession  of  the  defendant. 

We  accordingly  accept  this  appeal  and  setting  aside  the 
order  of  the  lower  Appellate  Court  dismiss  the  plaintiff's  suit 
with  costs  throughout. 

Appeal  accepted. 


No.  89- 

i' 

Before  Bon.  Mr.  Justice  Scott-Smith  and  Eon.  Mr.  Justice 
Broadway. 

PHARAYA  MAL  AND  ANOTHER— (Defbndantb)— 
APPELLANTS, 

Versus 

ILAHI  BAKHSH  AND  ANOTHER— (Plaintiffs)— 
MUHAMMAD  HUSSAIN— (Defendant)— RESPONDENTS. 

Civil  Appeal  No.  1154  of  1913. 

Second  appeal—erroneous  finding  of  fact  based  on  evidence. 

Held,  that  where  the  lower  Appellate  Court  in  a  pre-emption  case  ha9 
found  that  Rs.  1,700  out  of  the  sale  price  was  fictitious  and  there  is  evidence 
in   the  record  connected  with  this  matter  and  the  lower  Appellate  Court  has. 
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considered  it,  then  the  finding,  however  erroneous,  cannot  be  challenged   in 
second  appeal. 

I.  L.  R.  IS  Cal.  23  (P.  C.)  (1),  referred  to. 
I.  L.  R.  41  Cal.  972  (P.  C.)  (2),  distinguished. 

Second  appeal  from  the  decree  of  P.  D.  Agnew,  Esquire,  Divi- 
sional Judge,  Gujranw  ila,  at  Lahore,    dated  the  15//i  March  1913. 

Sheo  Narain,  for  Appellants. 

Muhammad  Shaft,  for  Respondents. 

The  judgment  of  the  Court  was  delivered  by — 

3Cr/j  April  1917.  Broadway,  J. — On  the  14th  of  August    1910,   one    Muham- 

mad Hussain  sold  the  property  in  suit  to  Lai  Chand  and 
Tharaya  Mai  for  Rs.  9,000.  On  the  14th  of  January  1911  the 
plaintiffs-respondents,  Ilahi  Bakhsh  and  Murad  Bakhsh,  in- 
stituted a  suit  for  possession  of  the  said  land  by  pre-emption, 
alleging  that  the  price  as  shown  in  the  sale-deed  was  not 
fixed  or  paid  in  good  faith.  The  consideration  was  made  up 
,  as  follows : —  , 

1.  Rs.  2,100  for  a  previous  mortgage-deed  with  possession 
of  the  land  in  suit. 

2  Rs.  510-4-0  for  interest  on  No.  1  and  cost  of  improve- 
ments. 

3.  Rs.  800  duo  on  a  mortgage  of  Khakarawala  well  in 
favour  of  Pharaya  Mai,  vendee,  and  one  Sohara  Mai. 

4.  Rs.  469*12-0  on  account  of  a  decree  against  the  vendor 
and  in  favour  of  a  certain  Pharaya  (Bhanibri).  [In  the  sale- 
deed  it  is  stated  that  the  decree-holder  is  really  Pharaya  Mai, 
vendee,  but  this  appears  to  be  a  mistake.] 

5.  Rs.  3,050  for  a  decree,  in  favour  of  Lai  Chand,  vendee, 
and  the  widow  of  Sohara  Mai. 

6.  Rs.  170  due  to  Ilahi  Bakhsh  and  Khuda  Bakhsh, 
tenants  of  the  vendor,  which  debt  is  undertaken  by  Pharaya 
Mai,  vendee. 

7.  Rs.  125  paid  in  cash. 

8.  Rs.  125  for  stamp  and  other  deed  expenses. 

9.  Rs.  1,050  paid  in  cash  before  tho  Sub- Registrar. 

The  trial  Judge  held  that  out  of  this  Rs.  9,000— Rs.  7,530 
had  been  paid  in  cash,  the  balance  of  the  consideration  money 
being  made  up  of  interest  payable  on  the  monies  actually  paid. 
He  accordingly  decreed  the  suit  on  payment  of  Rs.  9,000. 


(1)  (1890)  1.  L.  R.  IS  Cal.  23  (/'.  C.)    (Uurga    Chowdkrani    v.   Jcwahir 

Singh). 

(2)  (1914)  1.  L.  R.  41  Cal.  972  [P.  C.)  {Harendra  Lai  v  Jlyridasi  Dcbi). 
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On  appeal  by  the  plaintiffs  to  the  Divisional  Judge  it  was 
held  that,  as  a  matter  of  fact,  out  of  Rs.  9,000  only  Rs.  5,0164-0 
had  been  paid  in  cash.  Of  the  balance  it  was  held  that 
Rs.  1,700  had  been  fictitiously  entered  and  the  balance  consisted 
of  interest.  Both  the  lower  Courts  held  that  the  market  value 
of  the  property  was  Rs.  6,000,  and  the  learned  Divisional 
Judge,  therefore,  granted  the  plaintiffs  a  decree  for  pre-emption 
on  payment  of  Rs.  6,000.  Against  this  decree  the  defendants- 
appellants,  vendees,  have  preferred  this  second  appeal  through 
Mr.  Sheo  Naraki,  and  we  have  heard  Mr.  Shaft  on  behalf  of 
the  plaintiffs- respondents. 

Mr.  Shaft  urged  that  inasmuch  as  the  learned  Divisional 
Judge  had  held  that  Rs.  1,70')  out  of  the  consideration  stated 
in  the  deed  was  fictitious,  and  that  the  price  had  not  been 
fixed  iu  good  faith,  this  was  a  finding  of  fact  which  could  not 
be  disturbed  on  second  appeal,  and  we  were  referred  to  18  CaL, 
page  23  (P.  G.)  (1).  Mr.  Sheo  Narain  contended  that  41  Gal., 
972  (P.  0.)  (2)  applied  and  that  where  findings  have  been 
arrived  at  on  no  evidence  they  could  be  challenged  on  second 
appeal,  and  he  endeavoured  to  show  us  that  there  was  no 
evidence  to  support  the  finding  with  regard  to  this  smm  of 
Rs.  1,700.  This  sum  is  made  up  of  two  items — of  Rs.  700 
and  Rs.  1,000  respectively.  With  regard  to  the  item  of  Rs.  700 
which  forms  a  part  of  item  No.  1  [Rs.  2,100],  the  learned 
Divisional  Judge  holds  that  inasmuch  as  there  is  no  receipt 
from  the  vendor  and  no  evidence  that  this  sum  was  actually 
paid,  it  must  be  regarded  as  fictitious  With  regard  to  the 
item  of  Rs.  1,000,  it  was  admitted  that  this  sum  was  actually 
paid  in  cash  before  the  Sub-Registrar.  The  onus  of  proving 
that  this  sum  had  been  subsequently  returned  clearly  lay  on 
the  plain  tiffs -respondents  (102  P.  B.  1890  (3)  ). 

Mr.  Shaft  urged  that  the  evidence  of  the  vendee,  who  was 
put  into  the  witness  box  by  the  plaintiff,  clearly  shows  that 
this  sum  of  money  could  not  possibly  have  been  paid  by 
Pharaya,  who  is  alleged  to  have  made  the  payment.  The 
learned  Divisional  Judge  has  considered  this  evidence  as  well 
as  the  account  books  produced  by  Pharaya  and  Lai  Chand, 
and  on  this  evidence  has  held  that  it  was  impossible  for 
Pharaya  to  have  paid  this  money.  In  18  Gal.,  p+ge  23  (1), 
their  Lordships  of  the  Privy  Council  held  that  there  is  no 
jurisdiction  to  entertain  a  second   appoal  on  the   ground   of   an 

(1)  (1890)  I.  L.  R.  18  Cal  23  (P.  C.)  (Durga   Choudhrad  r.  Jeteahir 

Singh). 

(2)  (1914)  I.  L.  R.  4i  Cal.272  U>.  C.)  (Harcndra  Lai  v.  Haridasi  Debi). 

(3)  IIS  t.  R,  1S£0  [fivlab  v.  Ram  Singh), 
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erroneous  finding  of  fact,  however  gross  or  inexcusable  the 
error  may  seem  to  be.  Even  if  we  felt  inclined  to  doubt  the 
correctness  of  the  conolusions  arrived  at  by  the  learned  Divi- 
sional Judge  on  this  evidenoe,  it  seems  clear  that  we  are 
precluded  from  disturbing  his  finding  in  a  second  appeal. 
In  these  circumstances  it  follows  that  the  finding  that  the 
price  in  the  sale-deed  was  not  fixed  in  good  faith  is  one  that 
cannot  be  challenged  in  seoond  appeal  and  we,  therefore,  reject 
this  appeal  with  costs- 

Appeal  rejected. 


No.  90 

Before  Bon,  Mr.  Just  ice  Scott-Smith  and  Hon. 
Mr.  Justice  Broadway. 

MUHAMMAD  IBRAHIM  AND  OTHERS— (Dbfkhdahts)— 

APPELLANTS, 

Versus 

MUSSAMMAT  UMATULLAH  JAN— (Plaintiff)— 

RESPONDENT. 

Civil  Appeal  No.  2165  of  1913. 

Pardanashin  lady— execution  of  deed— challenged  by  her  as  being  made 
under  undue  influence  and  fraud—  onus  probandi— inconsistent  pleas. 

Plaintiff,  a  Muharamadan  pardanashin  lady,  in  the  course  of  a  suit 
brought  by  her  for  her  share  in  her  father's  property,  pleaded  originally 
that  she  had  executed  the  faraghkhati  relinquishing  her  share,  which  was 
relied  on  by  defendants,  under  the  impression  that  it  was  a  taqsimnama, 
and  her  counsel  subsequently  stated  that  she  had  been  subjected  to  undue 
influence,  and  an  issue  was  framed  on  this  point. 

Held,  that  the  pleas  of  fraud  and  undue   influence  were  not  inconsistent. 

I.  L.  R.  15  Cal.  084  (P.  C),  (1)  distinguished. 

Held  also,  that  having  regard  to  the  fact  that  plaintiff  was  a  pardanashin 
lady  and  that  she  had  no  independent  advice  at  the  time  of  execution  of  the 
deed,  the  lower  Appellato  Court  was  right  in  placing  the  onus  that  undue 
influence  was  not  exercised  upon  the  defendants. 

3  Indian  Cases  330  (2),  16  Indian  Cases  197  \P.  C.)  (3),  34  Indian  Cases 
37  (P.  C.)  (4),  35  Indian  Cases  395  (Oudh)  (5),  30 IndianCases  673  (Oudh)  (6) 
and  I.  L.  R.  36  All.  81  (P.  O.)  (7). 


(1)  (1888)  7.  L.  R.  15  Cal.  684   (P.  C.)   {Mahomed  Baksh  v.  Hossaini 

Bibi). 

(2)  (1909)  3  Indian  Cases  330  (Bindubashini  Dasi  v.  Giridhari  Lai). 

(3)  (1912)  10  Indian  Cases  197  (P.  C.)  (Sajjad  Husain  v.  Abid  Husain). 

(4)  (1916)  34  Indian  Cases  37  (P.  C.)  (Sri  Kishan  Lai   v.   Mustammat 

Kushmiro), 

(5)  (1914)35  Indian  Cases   395  (Oudh)  (Nisar  Husain   v.  Bussammat 

Asliraf-un-Nissa). 

(6)  (1916)  20  Indian  Cases  673  (Oudh)  (Bussammat  Saleha  Bibi  v  Oudh 

Commercial  Bunk,  Limited,  Fyzabad). 

(7)  (1913)  I.  L.  B,  30  All,  81  (p.  C.)  (Kali  Bakhsh  Singh  v.  Ram   Qopai 

Singh). 
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Second  appeal  from  the  decree  of  S-  Clifford,  Esquire,  Additional 
Divisional  Judge,  Delhi,  dated  the  1st  October  1913. 

Muhammad  Shafi  and  Muhammad  Raffi,  for  Appellants. 

Moti  Sagar,  for  Respondent. 

The  judgment  of  the  Court  was  delivered  by  :  — 

Scott-Smith,  J. — The  facts  of  the  case  out  of  which  the  \8t  May  1917. 
present  appeal  arises  are  very  fully  and  carefully  given  in  the 
judgment  of  the  lower  Appellate  Court  and  need  not  bo 
repeated  at  length.  In  brief,  the  plaintiff  claimed  l-7th 
share  of  her  deceased  father's  property  on  the  ground  that 
according  to  Muhammadan  Law  she  was  entitled  thereto  and 
that  a.  farkhati  executed  by  her  on  the  6th  February  1909 
under  which  she  gave  up  her  right  to  her  share  in  consider- 
ation of  Rs.  500  was  void  and  not  binding  upon  her  by  reason 
of  fraud.  The  first  Court  held  that  the  plaintiff  exeouted  the 
deed  in  question  of  her  own  free  will  and  fully  understood  its 
effect  and  was  bound  by  it.  Therefore  it  dismissed  the  plain- 
tiff's suit.  On  appeal  the  lower  Appellate  Court  held  that 
the  deed  was  void  by  reason  of  undue  influence  and  gave  the 
plaintiff  the  decree  asked  for  on  condition  of  her  refunding 
Rs.  500  which  she  had  received  at  the  time  of  the  execution  of 
the  deed-  From  this  decree  the  defendants  have  filed  a  second 
appeal  to  this  Court  and  the  plaintiff  has  filed  cross-objections 
in  regard  to  Rs.  500  which  she  was  ordered  to  refund  to  the 
defendants. 

Plaintiff's  original  plea  was  that  she  executed  the  farkhati 
under  the  impression  that  it  was  a  taqsimnama,  but  her 
counsel  subsequently  said  that  she  was  subjected  to  undue 
influence  and  the  issue  as  framed  was  "  whether  the  farkhati 
"  was  executed  under  undue  influence  and  fraud,  and  whether 
"  it  was  without  consideration  and  is  therefore  invalid."  In 
this  Court  the  first  argument  urged  by  counsel  was  that  the 
pleas  of  fraud  and  undue  influence  were  inconsistent  and 
I.  L.  R.  15  Gal.  (84  (P.  G.)  (1)  was  referred  to.  In  that  case 
it  was  held  that  pleas  denying  execution  and  at  the  same  time 
urging  undue  influence  were  inconsistent.  The  ruling,  how- 
ever, is  *  not  in  point,  because  in  the  present  case  execution  is 
admitted.  We  see  no  reason  for  holding  that  the  pleas  of 
fraud  and  undue  influence  are  in  any  way  inconsistent. 

The  first  Court  placed  the  burden  of  proving  undue 
influence  on  the  plaintiff,  whereas  the  lower  Appellate  Court 
upon  a  consideration  of  the  authorities  held  that  having  regard 
to   the   fact    that   she   was   a  pardanashin   lady   and   had    no 

(1)  (1888)  J.  I.  R.  15  Gal  684  (P.  C.)  {Mahomed  Baksh  Y/Bo$saini  Bibi). 
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independent  advice  at  the  time  of  the  execution  of  the 
deed  the  onus  of  proving  that  undue  influence  was  not 
exercised  was  upon  the  defendants.  In  this  Court  it  is  urged 
that  the  onus  of  proof  was  rightly  laid  by  the  first  Court  on 
the  plaintiff  and  that  if  the  lower  Appellate  Court  was  of 
the  opinion  that  the  onus  was  upon  the  defendants  it  should 
have  remanded  the  case  in  order  that  they  might  have  an 
opportunity  of  proving  that  there  was  no  uudue  influence.  The 
lower  Appellate  Court  has  dealt  with  the  question  of  onus 
at  some  length,  and  we  have  been  referred  to  the  following 
authorities  on  the  point :— 3  I.  G.  330  (I),  16  /.  C.  197  (2),  34 
I.  C  37  (P.  0.)  (3),  35  I.  0.  395  (4),  36  /.  C.  673  (5)  and 
7.  L.  R.  33  All.  81  (6).  We  have  perused  these  rulings  and 
they  support  the  view  taken  by  the  lower  Appellate  Court 
Having  regard  to  all  the  circumstances  of  the  c  ise  we  a-^rea 
with  the  latter  that  the  defendants  were  bound  to  show  that 
no  undue  influence  was  brought  to  bear  on    the  plaintiff. 

In  regard  to  the  second  point  urged  we  find  that  the 
parties  went  to  trial  upon  a  clear  issue  and  have  produced  their 
evidence  thereon.  The  defendants  produced  the  three  marginal 
witnesses  and  the  scribe  of  the  farkhati,  the  Sub-Registrar,  the 
Sub- Registrar's  clerk  and  some  of  the  relations  of  the  parties. 
We  do  not  think  it  is  at  all  likely  that  they  would  have  pro- 
duced any  more  evidence  if  the  onus  had  been  laid  upon  them, 
and  in  our  opinion  they  have  not  been  prejudiced  in  any  way 
and  there  is  no  reason  for  remanding  the  case. 

The  lower  Appellate  Court  has  discussed  at  length  the 
fact  that  undue  influence  was  not  clearly  pleaded  in  the  plaint. 
It  is  urged  before  us  that  no  issue  should  have  been  framed  as 
to  undue  influence,  because  full  details  of  it  were  not  given  in 
the  pleadings.  Paragraphs  4 — 7  of  the  plaint  contain  a  clear 
indication  that  the  plaintiff  intended  to  plead  undue  influence 
and  we  agree  with  the  lower  Appellate  Court  that  any 
omission  in  this  respect  was  cured  by  the  subsequent  statement 
of  the  plaintiff's  counsel  to  the  effect  that  undue  influence  was 
used.  Upon  this  a  clear  issue  was  framed  upon  which  the 
parties  went  to  trial. 

(1)  (1909)  3  Indian  Cases  330  (Bindubathini  Dasi  v.  Oiridhari  Lai). 

(2)  (1912^  16  Indian  Cases  197  (P.  C.)  (Sajjad  Husain  v.  Abid  Husain). 

(3)  (191G'  34  Indian  Cases  37  (P.  C.)  (Sri   Kishan  Lai  v.  Mussammat 

Kashmvro). 

(4)  (1914)  35  Indian  Cates  395   (Ov.dk)    [Nisar  Husain   v.   Mussammat 

Ashraf'un-Nissa). 
v5)  (1916i  36  Indijn  Cases  673  (Oudh)  (Mussammat  Saleha  Bibi  v.  Oudh 

Commercial  Bank,  Limited,  Fytabad). 
(6)  (1913)  I.  L.  R.  36  All.  81  (P.  C.)  (Kali  Bakhsh  Singhr.   Ram  Qopal 
Singh). 
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As  to  whether  the  defendants  have  discharged  the  onus 
of  proof  which  lay  on  them,  the  question  is  one  of  fact  which 
has  been  decided  in  the  negative  by  the  lower  Appellate  Court 
and  its  finding  cannot,  in  our  opinion,  he  questioned  in  seffitr' 
appeal. 

As  to  the  plaintiff's  cross-objections  in  resrard  to  tlu<  urn 
of  Ks.  500,  there  is  a  clear  finding  that  this  surn  was  p  .id  to 
the  plaintiff  at  the  time  of  the  registration  of  the  deed  and 
there  is  no  evidence  sufficient  to  prove  that  it  was  returns  1. 
The  result  is  that  we  seo  no  rjason  to  interfere  with  the  order 
of  the  lower  Appellate  Coart. 

The  appeal  fails  and  is  dismissed  with  costs.    Cross-objec- 
tions are  also  dismissed  with  costs. 

Appeal  dismissed- 


No  91. 

Before  Hon.  Mr.  Justice  Shadi  Lai. 
IMPERIAL  OIL,  SOAP  AND  GENERAL  MILLS  COY., 
LTD.,  DELHI— (Objkctor)— APPELLANT, 

Versus 

RAM  CHAND-( Applicant)— RESPONDENT. 

Civil  Appeal  No.  -53  of  i916. 

Indian  Companies  Act,  VII  of  1913,  sections  158  and  161—  applica' 
tion  for  compulsory  winding-up  by  fully  paid  up  shareholder  -jurisdic- 
tion—District  Judge,  Delhi  whether  affected  by  irregularities  in  presenting 
application  not  raised  in  that  Court. 

The  application  for  compulsory  winding-up  was  presented  to  the 
Additional  Judge,  who  holding  that  he  had  no  jurisdiction,  forwarded  it 
to  the  District  Judge -who  adjudicated  upon  the  application,  no  objection 
being  taken  before  him  as  to  the  manner  in  which  the  petition  had  come 
before  him.  The  objection  taken  on  appeal  was  that  the  application  should 
have  been  presented  by  the  applicant  himself  to  the  District  Court— it  was  not 
denied  that  apart  from  this  the  District  Court  had  jurisdiction  to  entertain 
the  application. 

Held,  that  the  appellant  Company  having  without  objection  joined  issuo 
and  gono  to  trial  upon  the  merits  could  not  now  dispute  the  jurisdiction 
of  the  District  Court  upon  grounds  of  irregularities  in  the  initial  pro* 
cedure,  which  if  objected  to  at  the  time  might  have  led  to  the  dismissal 
of  the  application. 

/.  L.  R.  0  AH,  l'Jl  (2U3;  (P.  C.)  (1),  referred  to. 

Held  also,  that  a  fully  paid  up  shareholder  is  a  contributory  within 
the  meaning  of  section  158  of  the  Companies  Act,  and  may  present  an 
application  for  winding  up. 

1  Chancery  547  (2),  referred  to. 

(1)  (1886)  /.  L.  R.  9  Ml.  191  (203)  (P.  C.)  (Ledgard  v.  Bull). 
1  Chancery  517  (National  Savings  Bank  Assoeiation)i 
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But  as  his  interest  is  only,  that  if  there  be  surplus  he  is  entitled 
to  repayment,  he  must  allege  and  prove,  at  least  to  the  extent  of  a  prima 
facie  case,  that  there  are  assets  of  such  amount  as  that  in  the  winding-up,  he 
will  have  a  tangible  interest. 

Buckley's  Law  of  Compauies.Oth  edition,  p.  321,  and  Halsbury's  Laws 
of  England,  Yol.Y,  p,  103,  referred  to. 

Miscellaneous    First  Appeal  from    the  order   of    C     L.    Dundas, 
Esquire,    District    Judge,  Delhi,    dated  the  10</i  January   1916. 

Obedullah,  for  Appellant. 

Moti  Sagar,  for  Respondent. 

The  judgment  of  the  learned  Judge  was  a6  follows  :— 

\Qth  May  1916.  Shadi  Lal,  J  —On  the  -0th  of  August  1915  the  respondent, 

Rum  Chaud,  applied  to  tho  Additional  Judge,  Del'd,  for 
the  compulsory  winding-up  of  the  Imperial  Oil,  Soap  and 
General  Mills  Company,  Limited,  Delhi ;  but  the  learned  Judge 
holding  that  he  had  no  jurisdiction  under  the  Indian  Com- 
panies Act,  VII  of  1913,  forwarded  the  application  on  the 
1st  of  November  1915  to  the  District  Judge,  Delhi,  for 
adjudication.  Now,  it  is  beyond  dispute  that  the  District 
Judge,  in  pursuance  of  a  notification  issued  by  the  Local 
Government,  Delhi  Province,  under  section  3  of  the  aforesaid 
Act,  has  been  empowered  to  exercise  jurisdiction  under  the 
Act.  Accordingly,  he  enter taiued  the  applicatiou,  and  after 
adjudicating  upon  an  objection  raised  on  behalf  of  the  Com- 
pany to  the  locus  standi  of  the  applicant  has  ruled  that  Ram 
Chand  is  a  contributory  of  the  Company,  and  is,  consequently, 
competent  to  apply  to  the  Court  for  compulsory  winding-up. 

Upon  this  appeal  preferred  by  the  Company  it  is  argued 
that  the  proceedings  of  the  lower  Court  are  ultra  vires 
because  the  order  of  transfer,  being  one  from  a  Court 
having  no  jurisdiction  over  the  matter,  was  altogether  invalid, 
and  the  learned  District  Judge  had  consequently  no  proper 
petition  before  him,  upon  which  he  could  pass  an  order 
under  the  Indian  Companies  Act.  Now,  it  is  admitted  by 
the  learned  pleader  for  the  appellant  that  it  the  Additional 
Judgo  had  returned  tho  petition  to  Ram  Chand  lor  presenta- 
tion to  the  proper  Court,  and  tho  latter  had  presented  it 
to  the  District  Court,  the  learned  District  Judge  would  have 
been  perfectly  competent  to  make  the  order  under  appeal. 
The  question  then  is  whether  the  irregularity  in  the  initial 
procedui-e,  which,  it  is  to  be  observed,  was  not  made  the 
ground  of  an  objection  before  the  1  »wer  C<>urt,  is  fatal  and  has 
the  effect  of  invalidating  the  proceedings  of  a  Court,  which  was 
ptherwiM.  legally  competent  to  adjudicate  upon  the  application 
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To  this  question  I  have  no  hesitation  in  returning  an  answer 
in  the  negative.  Indeed  the  observations  of  their  lordships 
of  the  Privy  Council  in  L  L.  B.  9  All  191  at  page  203  (  1 ), 
the  very  judgment  cited  by  the  appellant's  pleader  in  support 
of  his  contention,  contain  a  complete  refutation  of  the  objection 
raised  for  the  first  time  in  this  -Court.  "When  the  Judge," 
observe  their  lordships,  "has  no  inherent  juris  fiction  over  the 
"  subject-matter  of  a  suit,  the  parties  cannot,  by  their  mutual 
"consent,  obnvert  it  into  *  proper  judicial  process,  although 
"they  miy  constitute  the  Judge  their  arbiter,  and  be  bound 
"  by  his  decision  on  the  merits  when  these  are  submitted  to 
"  hi  u.  Bit,  tharj  ara  uumerms  authorities  which  establish 
"  that  when,  in  a  cause  which  the  Judge  is  competent  to  try, 
"  the  parties  without  objectiou  join  issue  and  go  to  trial  upon 
"the  merits,  the  defendant  cannot  subsequently  disputa  his 
"  jurisdiction  upon  the  grounds  that  there  were  irregularities 
"  in  the  initial  procedure  which,  if  objected  to  at  the  timei 
"would   have  led  to   the  dismissal  of  the  suit." 

Upon  the  merits  the  point  for  decision  is  whother  the 
respondent  was  a  contributory  of  the  Company  and  conse- 
quently entitled  to  make  the  application  for  winding-up.  It 
appears  that  he  is  recorded  in  the  books  of  the  Company 
as  a  shareholder  in  re3oect  of  fourteen  fully  paid  up  shares 
and  that  though  these  shares  are  now  the  property  of  a 
partnership  consisting  of  himself  and  one  Ram  Singh,  the 
Company  apparently  has  never  recognised  the  transfer  from 
Ram  Chand  to  the  firm  by  substituting  the  names  of  the 
partners  in  the  registar  of  shareholders.  Now  the  locus 
stmdi  of  the  applicant  is  challenged  on  inter  alii,  the  ground 
that  a  fu'ly  paid  up  shireholdor  is  not  a  contributory  within 
the   meaning  of  section  158  of  Act  VII  of  19 ,3. 

UpoD  this  point  it  is  sufficient  to  say  that  section  158 
is  in  tot  idem  verbis  with  the  corresponding  section  in  the 
English  Act,  and  that  it  has  been  repeatedly  held  in  England 
that  a  fully  paid  up  shareholder  is  a  contributory  and  may 
present  a  petition  for  winding  up  (>'ide,  infer  alia,  National 
Savings  Bank  Association,  ►Chancery  547  (2)  >.  But  his 
right  to  make  the  application  is  subj  3  -;  to  certain  con  iitions, 
"A  holde*  of  fully  paid  "shares,"  says  Buckley  in  his  book 
on  the  L  iw  of  Jompanies  9h  Edition,  at  page  3M,"isa 
"contributory  within  the  meaning  of  section  •  - 1-  and  of 
"this  section  fnaoioly,  section  '^7)  and  can  present  a 
"  petition  for    win  lin  r-np    even    if  there  is  already  a  voluntary 

(1)  (1886)  /.  L.  R.  9  Ml.  191  (203)  (P.  C.)  (Ledgard  v.  Bull). 
(?)    1  Chancery  547  [National  Savings  Bank  Association), 
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t:  winding-up-  But  he  must  show  sufficient  grounds  ;  he  cannot 
"  be  called  upon  to  contribute,  his  interest  is  only  that  if 
"  there  be  surplus,  he  is  ontitled  to  repayment.  If  he  be 
"  sole  petitioner,  and  the  creditors  d  >  not  press,  and  the  Com- 
"  pany  has  not  had  a  fair  trial  the  order  will  be  refused. 
"  If  the  Company's  assets  are  insufficient  for  payment  of  its 
"  debts,  a  paid  up  shareholder  has  no  interest.  If  he  presents 
M  a  petition  he  must  allege,  and  prove,  at  least  to  the  extent 
"  of  a  prima  facie  case,  that  there  are  assets  of  such  amount 
"  as  that  in  the  winding-up,  he  will  have  a  tangible  interest." 
To  the  same  effect  is  the  law  laid  down  in  Halsbury's  Laws  of 
England,  Volume  V,  at  page  403. 

[The  remainder  of  the  judgment  is  not  required  for  the  purposes   of  this 
report.-  Ed,] 

Appeal  dismissed. 


No  92. 

Before  Eon.  Mr.  Jicstice  Scott- Smith  and  Bon.  Mr.  Justice 
Shadi  Lai. 

MUHAMMAD  HAMID  ULL-\H  KHAN— (Defendant)--- 
APPELLANT, 

Versus 

MUHAMMAD  MA.TID  ULLAH  KHAN— (Plaintiff)  — 
RESPONDENT. 

Civil  Appeal  No.  1439  of   1914. 

Indian  Limitation  A>%  IX  of  1903,  articles  49,  62,  120  and  123  - 
limitation  for  suit  for  partition  of  moveable  and  immoveable  property  and 
eashleft  by  the  father  of  the  parties  -Muhammadan  Lair—  w.iqf— gift  to 
absent  donee— possession. 

Held,  that  a  suit  for  partition  of  moveable  and  immoveable  property 
and  cash  left  by  tho  parties'  fithor  is  not,  in  respect  of  the  cash,  governed 
by  article  02  of  the  Indian  Limitation  Act,  but  by  article  120. 

/.  L.  R.  21  Cot  157  (P.C.)  (1).  /.  L.  R  19  All.  109  (2),  1  L.  R.  34 
Mad.  511  (F.  B.)  (3>  and  34  P  R  1914  (4),  referred  to. 

Held  alto,  that  although  under  Muhammadan  Law  no  formality  need 
be  gone  through  for  tho  purpose  of  creating  a  valid  waqf,  and  it  is  enough 
if  the  donor  declares  that  he  constitutes  a  property  waqf  or  has  con- 
stituted it  waqf— there  must  be  not  only  a  mere  intention  to  dedicate 
but  an  actual  dedication. 

(1)  (1R93>  /   L.  R.  21    Cal.  157  tP  G.)   (\lahom»d  RiasatAliv.   Ilasin 

fianu). 

(2)  (1896)  l.L.  R  19   All.  169  (Vnardras  Ali   Khan   v.   Wilayat     AH 

Khan). 

(3)  (1910)  /  h.  R  31  Mad.  511  (F.  B.)  (Khadersa  Hajec  v.  Puthen  Vcettil) 

(4)  34  P.  R.  1914  (Joti  Parshad  v.  .Son*  Lai). 
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Held  further  that  the  three  essentials   of  a  gift  under  Muhammad  >n  Law  U^ 
are :— offer   by  the  donor,   acceptance  by  or  on  behalf  of  the  donee,  and 
seisin;   and  it  is  not  essential   that  the  donor  and  donee  w  us  L   be  present 
at  one  and  the  same  place. 

Hedaya,  p.  482  and  Baillie's  Digest  of  Muhammadan  Law,  p.  513,  dis- 
tinguished. 

Held  also,  as  regards  possession,  that  where  the  property  gifted  is 
in  occupation  of  tenants,  possession  can  be  delivered  by  allowing  the 
donee  to  colled  rents  and  profits  or  by  requesting  the  tenants  to  attorn 
to  the  donee. 

I.L.R.  10  Cal.  1112  (1),  l.L.R.  9Bom.U6(2)  and  6  Bom.  L.  R. 
983  (3),  referred  to. 

Wirst  Appeal  from  the  decree  of  Lata  Murari  Lai,  Khosla,  District 
Judge,  Delhi,  dated  the  l-Uh  April  1914. 

Muhammad  Shall  and  Roshau  Lai,  for  Appellant- 

Moti  Sagar,  for  Respondent. 

The  judgment  of  the  Court  was  delivered  by : — 

Shadi  Lal,  J. — This  appeal  and  the  cross-appeal  No.  151C    3Qih  Jan.  J917. 
of    1914  arise   out    of  an  action  brought  by  the  plaintiff  Majid 
Ullah    Khan    against    his  elder   brother    Haraid  Ullah    Khan 
for  the  partition    of    moveable    and  immoveable  prop  •  ry    and 
cash  left  by  their  father   Maulvi    Sami   Ullah    Khan  who    died 
on   the  7th    April    1998.     It   is    beyond    dispute  that  the  two 
sons   are    the   heirs   ab    intestato  to    their  father's   estate,  and 
that  each  of  them    is  entitled   to  a  moiety  thereof.     The   suit 
was  resisted   by  the    defendant    mainly    on    the    ground    that 
certain   properties    claimed    by    the  plaintiff  did  not  form  part 
of   the   estate,    and   consequently  were  not  liable    to    partition. 
The    District   Judge    has   accepted    this    defence  with   respect 
to   some   properties,    and,     rejecting    it    in   regard    to    others, 
has   granted    the   plaintiff   a  preliminary    decree  directing  the 
partitiou   of   the  moveable    an  i  immoveable  properties,  which, 
in  his  opinion,  constituted  the  estate  of  the  deceased.     Against 
this    decree    both  the   parties   have    preferred    appeals   to  this 
Court,    and    these  appeals  may  conveniently  be    disposed  of  by 
one  judgment. 

I'efore  discussing  the  respective  contentions  of  the  parties 
in  regard  to  each  item  of  the  properties  in  controversy  we 
may  state  at  once  that  several  points,  namely,  misjoinder  of 
causes  of  action,  want  of  jurisdiction  etc,  etc.,  which  were 
mentioned  in  the  defendant's  memorandum  of  appeal,  have 
not   been   argued    before   us  ;  and   we    may,   therefore,  take  it 

U)  (1884)  7.  L.R  10  Cal.  1112    Mullirk   Abdool  Quffoor  v.  Muleka^. 

(2)  (1884)  /.  L.  R.  9  Bom.  146  (Shaik  Ibhram  v.  Bhaik  Suleman). 

(3)  (1904)  6  Bom,  I,  R.  983  (Bibi  Khaver  Sultan  v.  Bibi  Rvkha  Sultan). 
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that  the   defendant'    does    not     dispute    the    findings   of   the 
lower  Court  on  these  points. 

The   question    of    limitation    was   raised    with    respect  to 
moveable   properties  and  cash,  and  it  was  originally  contended 
that    the   suit,    which  was  instituted  on  the  1  1th  January  1912, 
more    than    three   years    after    the    death    of  the  ancestor,  was 
barred    either    under   article    49    or    article    62    of  the  Second 
Schedule   to    the    Limitation    Ac1;.     Mr.    Muhammad  Shaft  for 
the   defendant   subsequently   admitted    the    plaintiff's  right  to 
a    share   in    all  the  moveable  properties  specified  in  the  decree 
and   confined    the   plea   of  limitation  to  the   claim  to  onedialf 
share   of   the   money     received    by    tho    defendant    from   the 
Delhi   and   London    Bank,   Limited,    after   his    father's  death. 
Tho   learned  counsel   mentione  1    article    62    as  the    one    pre- 
scribing  the    period    applicable  to  that    portion  of    t  lie   claim 
but   did    not   cite    any    authority  in  support  of  his   contention. 
Now,   it   appears    that  with  the  exception  of  some  cash,  which 
was   privately   divided   between    the  parties,  the   entire  estate 
of  the   father  is    tho   subject    matter   of   the  suit,  and  we  do 
not    think   that     article    62   is   applicable    to    a   claim    for   a 
share  of  the  cash  which  forms  part  of  the  estate  to    ba  divided 
between   the  00-heira.     In   I.  L.  B.    \i\  Gal    157   (P.    (\)   (1) 
a    Muhammadan    widow    sued  her  deceased  husband's  brother 
for   a  declaration   of   her  right   to  possess  for  life  the  estate  of 
her   husband   in   accordance  with  the  local    custom,  and  in  the 
alternative   for   a  share    of   the   estate    according   to   Muham- 
madan  Law,  and  also  for  possession  of  her  share,  and  the  ques- 
tion   arose    whether  tho  claim  qua  the  moveables  and  cash  left 
by  the  decoased  was    governed    by    article   49   or    article    123. 
Tho   Courts    in    India   had    differed  on    that  point,  and    their 
Lordships    of    the    Privy    Council  in    applying  article    120    to 
this  portion  of  the  claim  made  the  following  observations  :  — 

"The  next  objection  was  that  the  claim  to  casli  and 
"moveables  was  rightly  held  by  the  first  Court  to  be  barred 
"by  limitation.  Their  Lordships  do  not  agree  with  cither 
"the  Judicial  Commissioner  or  the  District  Judge  as  to  the 
••article  in  the  schedule  to  the  Limitation  Act  which  is 
"applicable.  This  is  not  a  suit  for  a  distributive  share  of 
"property  (article  123)  nor  a  suit  for  specific  moveable  pro- 
'•  perty  wrongfully  taken  favtiole  49).  This  latter  article 
"does  not  appear  to  be  applicable  to  a  suit  to  ostabli-h  a 
"right  to  inherit  the  property  of  n  deceased  person.  Article 
"120   provides     a   period    of    limitation  r    a 

"suit   for   which    no    period    ol    limitation    is    provided   else- 

i     1893)  1-  L.  R.  21  Cal  157  /'  I  led  Riant  AH  v.  Uasin 

Vnnu). 
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u  where  in  the  schedule.  Their  Lordships  think  this  article 
M  should  he  applied,  unless  it  is  clear  that  the  suit  is  within 
"  some  other  article,  which  in  their  opinion  it  is  not,  and 
"consequently  the  suit  as  regards  the  moveable  property  is 
"  not  barred." 

It  will  be  observed  that  money  formed  part  of  the  estate 
in  that  case,  and  though  article  62  was  not  specifically  re- 
ferred to  by  their  Lordships  of  the  Privy  Council,  it  is  a  legi- 
timate inference  from  their  judgment  that  if  the  aforesaid 
provision  had  been  applicable,  there  would  have  been  no  room 
for  the  applicability  of  the  residuary  provision  contained  in 
article  120.  In  the  view,  which  we  take,  we  are  fortified  by 
the  decisions  in  I.  L.  B.  19  All  169(1),  U  Mad.  511  (F. 
B.)  (2)  and  34  P.  B.  19! 4  (3).  We  accordingly  concur  with 
the  District  Judge  in  holding  that  the  suit  is  not  barred 
by  limitation. 

Of  the  different  items  of  properties  referred  to  in  the 
memorandum  of  appeal  preferred  by  the  defendant,  the  learned 
oounsel  has  withdrawn  all  objections  to  the  findings  of  the 
District  Judge  relating  to  the  house  at  Aligarb,  the  furniture, 
horse  and  phaeton  there,  and  four  pieces  of  jewellery,  namely, 
gold  watch,  gold  chain,  gold  buttons,  and  silver  watch  ;  and 
we  need  not,  therefore,  deal  with  them.  The  dispute  in  the 
defendant's  appeal  is,  therefore,  narrowed  down  to  the  follow- 
ing four  properties  : — 

(a)  Rs.  5,447  realised  by  the  defendaut  from  the  Delhi 
and  London  Bank,  Limited. 

(b)  Es.  2,00:,'  out  of  Rs.  3,0CO  left  by  the  deceased  with 
his  servant  Abdul  Aziz. 

(c)  Six    shops  in  Gali  Batasha  at  Delhi. 

(d)  The  residential  house  at  Delhi  now  called  "  Hamid 
Manzil." 

As  regards  the  appeal  preferred  by  the  plaintiff  the 
dispute  has  been  confine  1  by  Mr,  Moti  Sagar  to  three  items 
of  propei  ties,  namely — 

(e)  Certain  shops  in  the  Chaudui  Chauk  at  Delhi. 

(/)   A  vacant  plot  of  land  in  Darya  Ga:ij  at  Delhi. 
(j)  The  Government  Promissory  Notes  of  Rs.  30,000. 

Taking  these  items  seriatim,  we  think  that  the  defendant 
ha*    not     substantiated  his    exclusive   right  to     Rs    5,447.     It 

(1)  (1896)  /.  L.  R.  19  All.  169    (Dmardraz  All  Khan  v.   Wilayat  All 

Khan). 

(2)  (1910;   1.  L.  R.  31  Mad.  511   (F.  B.)  (Khadersa   Hajec  v.  Puthen 

Vecttil). 

(3)  31  P.  R,  1911  [Joti  Par  had  v.  Sanl  Lai), 
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is  admitted  that  lie  realised  tho  money  ou  13th  July  1908, 
about  three  months  after  the  death  of  his  father,  from  the 
Delhi  and  Loudon  Bank,  Limited,  and  the  question  for  de- 
termination is  whether  the  money  belonged  to  the  defendant 
from  the  very  beginning,  and,  if  not,  whether  it  was  gifted 
to  him  by  the  father,  \fter  hearing  the  learned  counsel 
on  both  sides  we  have  nu  hesitation  in  holding  that  there 
is  not  a  scintilla  of  evidence  upon  the  record  to  support  the 
contention  that  the  money  deposited  by  the  father  really 
belonged  to  Hamid  Ullah  Khan.  Indeed  the  latter,  when 
examined  as  a  witness,  expressed  his  inability  to  say  to 
whom  the  money  belonged,  and  we  may  take  it  that  if  it 
had  been  his  property,  he  would  have  unhesitatingly  sup- 
ported his  claim  by  making  a  clear  and  affirmative  statement 
to  that  effect,  and  adduced  evidence  to  show  wheu  he  had 
paid  the  money  to  the  father.  It  appears  that  on  the  22nd 
June  1907  Sami  Ullah  Khan  deposited  the  money  with  the 
Bank,  and  got  a  fixed  deposit  receipt  payable  to  him,  or 
to  his  son  Hamid  Ullah  Khan,  or  to  the  snrvivo-;.  The 
books  of  the  Bank  show  that  in  pursuance  of  a  direction 
subsequently  conveyed  by  Sami  Ullah  Khan  the  money  was 
made  payable  only  to  him  during  his  lifetime,  and  it  appears 
from  the  statemeut  of  Hargopal,  a  clerk  employed  by  the 
Bank,  that  this  entry  was  made  iu  pursuance  of  a  letter 
written  by  the  deceased  on  26th  August  19"7  to  the  Manager 
of  the  Bank.  This  let  er  (printed  record,  page  120),  which 
purports  to  be  in  the  handwritiug  of  Sami  Ullah  Khau, 
states  in  the  clearest  possible  terms  that  during  his  lifetime 
"  no  one  was  entitled  to  any  part  of  the  money."  The 
adm  ssibility  of  this  document  has  been  objected  to  by  the 
defendant  on  the  ground  that  the  plaintiff  did  not  prove 
the  alleged  signature  of  the  writer,  but  this  objection  is  clearly 
a  belated  one  and  cannot  be  allowed.  The  letter  was  not 
only  received  in  evidence  by  the  trial  Judge,  but  also  relied 
upon  iu  support  of  his  fin  ling,  and  it  is  significant  that  no 
objection  to  its  admissibility  was  taken  either  in  the  Court 
of  first  instance  or  in  the  memorandum  of  appeal  to  this 
Court.  But  apart  from  tho  document  it  is  clear  fro. a  tho 
entry  iu  the  Bank's  books  thai  the  deposit  was  payable  ouly 
to  the  father  during  his  lifetime 

Now,  the  various  gift:  made  by  the  lather  to  the  delou- 
daut  leave  no  doubt  whatever  that  tho  former  was  very  kind 
to  the  latter,  and  we  consider  it  most  uulikely  that,  if  the 
money  had  really  belonged  bo  his  son,  he  would  have  de- 
|,.,  1 1 ... i    it    iu   the  joint   names   and  olaimed  tho  ontire  oontrol 
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over  its  disposal  during  his  lifetime.  But  all  doubt  on  this 
point  is  dispelled  by  the  fact  that  there  was  a  similar 
deposit  made  by  him  in  the  joint  names  of  himself  «nd  the 
plaintiff,  and  it  is  admitted  that  the  money  due  on  that 
deposit  subsequently  became  a  part  of  Sami  Ullah  Khan's 
estate.  It  may  be  that  the  father,  to  avoid  the  payment  of 
succession  duty  leviable  on  the  succession  certificate  or  letters 
of  administration,  asked  the  Bank  to  mention  in  the  deposit 
receipt  the  name  of  the  defendant  along  with  his  own,  but 
that  fact  alone  does  not  establish  that  he  made  a  gift  of  the 
money.  Indeed,  the  defendant  himself  did  not  in  his  state- 
ment rely  upon  the  alleged  gift,  and  his  counsel  admitted 
before  the  District  Judge  that  there  was  no  gift,  vide  page  269, 
line  5.  Accordingly  we  uphold  the  finding  of  the  District 
Judge  on  this  point,  and  reject  the  defendant's  claim. 

As  regards  the  item  of  Rs.  '^,000  we  are  unable  to 
endorse  the  opinion  of  the  trial  Judge.  It  is  common  ground 
that  Rs.  3,000  belonging  to  Sarai  Ullah  Khan  were,  at  the 
time  of  his  death,  in  deposit  with  his  agent,  Abdul  Aziz, 
and  there  can  be  little  doubt  that  the  entire  sum,  with  the 
exception  of  Rs.  30  borrowed  by  the  plaintiff  himself,  was 
spent  by  Abdul  Aziz  upon  his  master's  funeral  rites  and 
other  ceremonies  usually  pei  formed  on  the  occasion  of  death 
and  thereafter.  Though  the  plaintiff  was  not  expressly  asked 
to  give  his  consent  to  the  various  items  of  expenditure,  it 
appears  that  he  was  present  all  the  time  at  the  place  where 
the  ceremonies  were  being  performed,  and  was  fully  cogni- 
zant of  what  Abdul  Aziz  was  doing  on  behalf  of  both  the 
brothers  but  did  not  raise  the  slightest  objection  on  the 
ground  of  the  expenses  being  excessive  or  unreasonable  It 
is  an  undisputed  fact  that  he  instituted  a  suit  against  Abdul 
Aziz  for  his  share  of  the  money  but  failed  to  establish  his 
claim.  Upon  these  facts  we  do  not  think  that  the  District 
Judge  was  justified  in  estimating  the  funeral  expenses  at 
Rs.  i,000  and  in  holding  the  defendant  responsible  for  the 
balance.  The  rule  of  Mubaminadan  Law,  which  is  in  no 
way  different  from  that  obtaining  in  other  systems  of  law, 
is  that  the  funeral  ceremonies  should  be  performed  in  a 
manner  suitable  to  the  deceased's  position  in  life  and  means, 
and  it  seems  to  us  that  in  determining  what  is  a  reasonable 
amount  in  a  particular  case,  the  Court  must  take  into  con- 
sideration the  social  practices  of  the  class  to  which  the  deceased 
belonged.  Now  Sami  Ullah  Khan  was  a  person  who  had 
occupied  a  high  office  under  the  Government,  and  was  a 
man  of  position  and  wealth.     It  is  true  that  he  had,  during  his 
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lifetime  fa ansferred  by  gift  the  major  portion  of  bis  property 
to  bib  alder  boh.,  but  thai  circumstance  did  in  no  way  inter- 
fere with  the  position  he  occupied  in  society.  His  heirs  were 
sxpected  to  perform  in  u  suitable  manner  the  different  cere- 
monies usual  on  an  occasion  of  this  kind,  and  the  reasonable- 
ness of  the  amount  actually  spent  is  demonstrated  by  the 
fact  that  the  elder  son  expressly  authorised  it,  and  the  younger 
one,  though  he  saw  the  various  sums  being  spent  on  different 
ceremonies,  never  expressed  his  disapproval  or  suggested  in 
any  way  that  the  expenditure  was  unreasonable  or  unnecessary. 
In  a  matter  of  this  character  the  conduct  of  the  par  ties  is  a 
very  important  piece  of  evidence,  and  in  view  of  the  plaintiff's 
acquiescence  and  other  circumstances  we  consider  that  he  can- 
not now  reasonably  ask  the  Court  to  reduce  the  sum  which 
has  been  expended,  or  to  make  the  defendant  personally  res- 
ponsible for  the  alleged  excessive  expenditure. 

The   question   of  ivaqf  in   respect   of   six    shops  in    Gait 
Batasha   at   Delhi   need    not  detain  us  long.       In   support   of 
his   contention   that    the   property   was  endowed  by  his  father 
for   the  purpose   of   carrying  out  certain  trusts  the  defendant 
places  his  reliance   upon  a  letter,  dated  the  10th  of  December 
1  S91,  written    to   him    by   the   father,  and  the  draft  of  a  deed 
of   settlement.     The   letter    iu  question   contains    a  vague  re- 
ference  to    Sami   Ullah's   intention   to   plant   a   gat  den    near 
the    tomb   of   his   deceased   wife,  the  defendant's   mother,  and 
advises   the     defendant     to   set    apart     some   money    for   the 
benefit  of  their   souls.     The   document  was   written   iu    189-1, 
and   it    is  significant    that    though    the  writer  lived  for  nearly 
14    years    thereafter,    he    did  not    take  any  steps  to    carry  out 
his   alhged   intention.     There    is    no    mention     therein   of  the 
property   upon  which    the  defendant  seeks  to  impose  the  trust. 
As   to   the  draft   of  the   deed    of   settlement,    Exhibit    D  10, 
it   will    suffice    to  say    that   it   does    not  bear  any  date,  is  not 
in   the   deceased's   handwriting,   and   does    not   bear   even  his 
signature.     Now,    the    deceased,    who   was   a  judicial  officer  of 
experience,   must    have    been  fully  aware  of  the  importance  of 
a    document     to    prove    the    nature     of   a   transaction    of   this 
kind,   and     yet  we    are     told    that    he    ordered      his    servant 
Abdul    Aziz    to  prepare    a    draft  some  time    in    11^7   ur    1908, 
but    did   not    take    any  steps  to  execute  a  regular  conveyance. 
Under   the  Muhammadan    Law   no  formality  is  required  to  be 
gone    through  for    the    purpose   of    ct  eating    a    valid    waqf]   it 
is   enough    if  the  donor   declares  that  he  constitutes  a  property 
waqf   or    has    constituted   it    wakft     It    is,    however,  clear  that 
tkere   mu^t   bo   not   only  a    mere   intention    to   dedicate   pro- 
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perty  but  an  actual  dedication.  Now,  in  the  present  case, 
as  pointed  out  above  there  is  no  documentary  evidence  to 
satisfy  ^he  above  test,  and  the  oral  evidence  of  Rafi-ud-Din, 
a  witness  for  the  defendant,  only  shews  that  the  intention 
of  the  document  "was  to  make  toa  kf  a  part  of  his  property. 
"  He  desired  to  make  wahf  for  the  spiritual  welfare  of 
"religious  preceptors,  himself  and  his  dear  ones.  The  contents 
"of  the  draft,  1) -]0,  almost  represent  his  views."  Whatever 
may  be  said  as  to  the  intention  it  cannot  be  held  that  Sami 
Ullah  actually  dedicated  the  property  in  question  or  made 
any  declaration  of  trust  in  respect  thereof. 

The  nest  three  items  of  properties  have  certain  common 
features  which  may  be  mentioned  briefly.  These  properties 
form  the  subject-matters  of  three  deeds  of  gift  executed  by 
Sami  Ullah  in  favour  of  his  elder  son,  and  the  execution 
of  the  documents  has  not  been  contested  before  us.  It 
appears  that  neither  at  the  time  of  the  execution,  nor  at 
the  time  of  the  registration,  of  the  instruments,  the  donor 
and  the  donee  met  each  other,  the  former  being  at  Aligarh 
and  the  latter  at  Hyderabad  ;  and  it  is,  therefore,  argued 
by  Mr.  Moti  Sagar  for  the  plaintiff  that  to  constitute  a 
valid  gift  under  the  Muhammadan  Law  it  is  essential  that 
the  donor  and  the  donee  must  come  together  and  meet  each 
other,  and  that  in  the  absence  of  a  meeting  the  gift  is 
invalid.  The  learned  pleader  invites  our  attention  to  a  pass- 
age in  Hedaya  at  page  482  which  is  in  the  following  terms  : — ■ 

"  A  gift  may  be  taken  possession  of  on  the  spot  where 
"  it  is  tendered,  without  the  express  order  of  the  donor  bat 
"not  afierwards.  If  the  donee  take  possession  of  the  gift, 
"  in  the  meeting  of  the  deed  of  gift,  without  the  order  of 
"the  giver,  it  is  lawful,  upon  a  favourable  construction.  If, 
"  on  the  contrary,  he  should  take  possession  of  the  gift  after 
"the  breaking  up  of  the  meeting,  it  is  not  lawful,  unless 
"  he  have  had  the  consent  of  the  giver  so  to  do." 

Baillie  in  his  Digest  of  Muhammadan  Law  lays  down  a 
rule  to  the  same  effect,  vide  page  513  ; — 

"  When  the  donee  is  neither  expressly  permitted  nor  for- 
"  bidden  to  take  possession,  and  does  so  at  the  meeting,  the 
"  possession  is  valid  on  a  favourable  construction  of  law,  though 
"  not  so  by  analogy.  But  if  possession  is  not  taken  till  aftei 
"  separation  from  the  meeting,  the  possession  is  not  valid, 
"  either  by  analogy  or  on  a  favourable  construction." 

These  extracts  no  doubt  refer  to  the  meeting  of  the   donor 
and  the  donee  ;  but  it  is  nowhere  stated  that  if  the  parties   do 
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not  come  face  to  face,  there  cannot  be  any  valid  gift  by  the 
one  to  the  other.  The  learned  pleader  is  unable  to  cite  any 
judicial  authority  in  support  of  his  contention,  and  we  do  not 
thick  that  the  passages  quoted  above  make  it  a  sine  qua  non  to 
the  validity  of  the  gift  that  the  donor  and  the  donee  must 
meet  each  other.  The  rule  of  the  Mubammadan  Law  on  the 
subject  of  the  delivery  of  seisin  should  be  interpreted  in  the 
light  of  common  sense  and  according  to  the  exigencies  and 
necessities  of  the  modern  life-  Surely  it  cannot  bo  seriously 
argued  that  a  father  is  unable  to  make  a  valid  gift  in  favour 
of  his  son  who  happens  to  be  absent  at  that  time. 

The  three  essentials  of  gift  under  the  Muhammad  m  Law 
are  : — offer  by  the  donor,  acceptance  by  or  on  behalf  of  the 
donee,  and  seisin.  An  offer  may  be  accepted  either  by  the 
donee  himself  or  by  his  agent,  and  it  is  nowhere  laid  down  in 
so  many  terms  that  the  donor  and  the  donee  must  be  present 
at  one  and  the  sam«  place.  As  regards  the  delivery  of  posses- 
sion what  the  law  contemplates  is  that  the  possession  required 
to  be  given  must  be  such  as  the  nature  of  the  property  permits. 
If  the  donor  has  done  all  that  he  could  do  to  perfect  the  con- 
templated gift,  which  is  attended  with  complete  publicity,  the 
mere  fact  that  the  donee  was  not  present  or  that  possession 
was  obtained  by  him  sometime  after  does  not  invalidate  the 
transfer. 

Now,  the  District  Judge  has  held  that  there  was  delivery  of 
possession  in  respect  of  items  Nos.  (e)  and  (/")  referred  to  above, 
but  theie  was  no  such  delivery  in  respect  of  item  (d)  ;  and  the 
que-tion  arises  wtether  his  findings  ate  justified  by  the  facts 
and  the  law  bearing  on  the  subject.  The  shops  in  Chandni 
Chauk,  item  (e),  were  in  possession  of  tenants  at  the  time  of 
the  gift,  and  several  leases  have  been  produced  to  shew  that 
after  the  registration  of  the  deed  of  gift  in  1906  the  lessees 
attorned  to  the  donee,  and  the  fiuding  on  this  point  arrived  at 
by  the  District  Judge  in  favour  of  the  defendant  is  not  contest- 
ed by  the  learned  pleader  for  the  plaintiff.  It  is,  however, 
urged  that  the  ownership  of  tangible  property  in  possession  of 
a  tenant  cannot  be  transferred  by  way  of  gift  unless  and  until 
the  donor  evicts  the  tenant,  obtains  physical  possession  of  the 
property,  and  then  delivers  it  to  the  donee.  Now,  we  are 
fully  aware  of  certain  passages  in  Dur-ul-Mukhtar  and  Fatwa-i- 
Alamgiri,  which  are  usually  cited  in  support  of  this  extreme 
view.  Whatever  the  exact  significance  of  these  passages  may 
be,  there  can  be  no  manner  of  doubt  that  this  view  has  not 
been  accepted  by  any  judicial  authority  or  any  modern  author 
on  Muhammadan  Law-     The  judgment  of  the  Calcutta   High 
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Court  in  I.  L.  E.  10   Gal.   1112    (I)    has   settled  the   question 
beyond  any  reasonable  doubt,  and  contains  the  following  perti- 
nent observations  with  respect  to  these  texts  :  — "  We  have  been 
"  referred  to  several  authorities,  and  amongst  others  to  Dur-uU 
"  Mvikhtar,  Book  on  Gift,  page  635,  which  lays    down    that    no 
"gift  can  be  valid  unless  tbe  subject  of  it  is  in   the   possession 
"  of  the  donor  at   the  time  when  the  gift  is  made.     Thus  when 
"  land  is  in  the  possession  of  a  usurper  (or  wrong-doer),  or   of 
"  a  lessee  or  mortgagee,  it   cannot   be   given  away,   because  in 
"  these  cases  the  donor  has  not  possession  of   the  thing   which 
"ho  purports  to  give.     But  we  think  that  this    rule,    which    is 
"  undoubtedly  laid    down    in    several    works   of   more  or   less 
"  authority,   must,  so  far  as  it  relates  to  land,  have   relation  to 
"cases  where  the  donor  professes  to  give  away  the   possessory 
"  interest  in  the  land   itself,    nnd  not   merely    a  reversionary 
"  right  in  it."     Then  after  suggesting  another  explanation,  the 
Court  proceeds  :     "  Whether  this  is  the   real    meaning  of    the 
"  authorities,  may  be  doubtful,  but  it    is    certain    that   such   a 
"  state  of  the  law  in  this  country  would  render  the  transfer  by 
"  gift  of  a  zeminduri  or  other  landlord's  interest  simply   impos- 
"  sible  ;  lands  here  are  almost  always  let  out  on  leases  of  some 
u  kind,  and  there   are   often  four   or   five    different  grades   of 
"  tenants  between  the  zemindar  and  the  occupying  ryot.     What 
"is  usually  called  pos-ession  in  this  country  is   not   actual    or 
"  khas  possession,  but  the  receipt  of  the  reuts  and  profits  ;    and 
"  if  lands  let  on  lease  conld  not  be  made  the  subject  of   a   gift, 
"  many  thousands  of  gifts,   which    have   been   made  over   and 
"  over  again  of  zemindari  properties,  would  be   invalidated.     If 
u  we  were  disposed  to  agree  with  this    novel   view  of   Muham- 
"  madan  Law  (which  we  are  not)  we  think  we  should  be  doing 
"  a  great  wrong  to  the  Muhammadan    community    by   placing 
"  them  under  disabilities  with  regard  to   the  transfer  of   pro- 
"  perly  which  they   have   never   hitherto    experienced   in   this 
"  country.     Such  a  view  of  the   law  is  quite  inconsistent    with 
"  several  cases  decided  by  the  Suddar  Dewany  Adawlut  (under 
"  the  advice  of  the  Kazis)   and  also    by   this   Court,    and   it  is 
"  directly  opposed  to  the  case  of  Amiruness^i  versus  Abedooni*sa 
"  decided  by  their  Lordships  of  the  Privy  Council." 

The  exposition  of  law  contained  in  this  judgment  has 
our  entire  concurrence,  and  in  view  of  the  rule  laid  down 
therein  we  have  no  hesitation  in  holding  that  possession  of 
the  property  in  the  occupation  of  a  tenant  can  be  delivered 
by  allowing  the  donee  to  collect  rents  and  profits  or  by 
requesting   the    tenant     to   attorn   to     the    donee.     The   same 

(1;  (1884)  I.  LRU  Gil.  1112  (Mullick  Abdul  Guffoor  v.  Muleka). 
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view  has  been  taken  by  the  Bombay  High  Court  in  l.L.  11.  9 
Bom.  146(1)  and  6  Bombay  Law  Reporter  983  (-')  Mr.  Moti 
Sagar  frankly  admits  that  there  is  not  a  single  judgment  laying 
down  the  opposite  rule,  and  we  must  accordingly  hold  that  the 
attornment  by  the  tenants  to  the  donee  and  the  collection  of 
rents  by  the  latter  constituted  a.  valid  delivery  of  possession 
in  respect  of  the  Chandni  Chauk  property,  and  that  the  gift 
thereof    was  a  valid  transection  end  cannot  be  disputed. 

The  deed  in  respect  of  the  plot  of  land  in  Darya  Ganj 
wns  executed  on  the  9th  of  February  1908  and  registered 
on  the  10th  March  1908,  namely  a  month  before  the  death 
of  the  donor.  It  recites  the  delivery  of  possession,  and  con- 
sidering that  the  property  was  a  vacant  plot  of  land,  we 
do  not  think  that  the  donor  was  expected  to  do  anything 
else  to  perfect  the  title  of  the  donee.  Neither  any  tenant 
nor  anybody  else  was  in  physical  possession  of  the  property, 
and  it  is  quite  clear  that  the  donor  ceased  to  exercise  any  right 
of  ownerships  therein.  It  is  a  legitimate  inference,  though 
there  is  no  direct  evidence  on  the  point,  that  the  donee's 
agent  at  Delhi  began  to  hold  the  l»nd  after  the  registra- 
tion of  the  instrument,  and  we  think  that  there  was  such 
a  delivery  of  seisin  as  the  nature  of  the  property  permitted. 

Coming  to  the  third  property,  which  was  the  subject- 
matter  of  a  deed  of  gift  executed  on  the  19th  of  October 
1905  and  registered  on  the  6th  of  November  U'05,  we  notice 
that  the  learned  District  Judge  has  held  the  gift  to  be 
invalid  because  it  was  not  perfected  by  delivery  of  pos- 
session, such  as  is  contemplated  by  Muhamrnadan  Law. 
Now,  the  execution  of  the  deed  is  admitted,  and  it  appears 
that  Sami  Ullah  Khan  sent  the  document  to  Delhi,  where 
the  property  was  situate,  for  registration  there,  and  that 
the  registration  was  effected  through  his  attorney,  Abdul  Aziz. 
The  instrument  recites  that  tho  donor  had  surrendered  pos- 
session and  delivered  it  to  the  donee,  and  though  snob  a 
rocital  is  sometimes  a  purely  formal  affair,  all  the  circum- 
stances show  that  the  donor  ceased  thereafter  to  have  control 
over  the  property  and  that  the  donee  stepped  into  his  shoes. 
The  property  was  assessed  by  the  Municipal  Committee  to 
house  tax,  and  the  document  printed  at  pages  92  and  93 
of  the  paper  book  shows  that  in  the  hous.  tax  register  kept 
by  the  Municipal  Committee  mutation  of  names  was  effected 
in  favour  of  Hamid  Ullah  Khan.  The  plaintiff  himself  as 
a   witness    admits,    vide  page    195,  that  his  father  Sami  Ullah 

I       1--1     /    L.R.SIl  aiklbhramx.KhaikSuleman). 
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Khan  placed  on  the  main  gale  of  the  house  a  tablet  hearing 
the  name  "  Humid  Manzil,"  and  the  witness  refers  to  Hashinat 
Ullah  as  the  person  having  knowledge  on  the  subject.  The 
latter's  evidence  shows  that  the  father  placed  the  tablet 
with  the  inscription  thereon  in  order  to  show  to  the  whole 
world  that  the  property  belonged  to  Haraid  Ullah.  It  is 
fully  proved  that  the  house  tax  with  respect  to  this  property 
was  paid  in  1907  and  1908  by  the  douee  aud  not  by  the 
donor  (vide  pages  62  and  130).  At  the  time  of  the  gift 
the  tenement  consisted  of  three  parts,  namely,  the  residential 
house,  a  vacant  site,  and  some  shops.  It  is  established  that 
on  the  vacant  site  the  donee  built  a  house  called  Nimwali 
haveli,  that'  the  application  for  permission  to  build  was  made 
on  his  behalf,  aud  that  the  sanction  was  granted  to  him. 
There  is  some  evidence  that  the  tenants  occupyiug  the  shops 
paid  rent  to  the  donee,  and  the  fact  that  the  leases  relating 
to  the  shops  are  not  forthcoming  does  not  necessarily  shew 
that  the  tenants  did  not  attorn  to  him*  It  is  further  clear 
that  he  demolished  the  shops  and  built  a  room  on  the 
site.  As  regards  the  residential  portion  it  appears  that  neither 
the  donor  nor  the  donee  was  in  occupation  thereof  at  the 
time  of  the  gift,  but  the  mutation  of  names  in  the  municipal 
register,  the  placing  of  tablet  referred  to  above,  and  other 
circumstances  shew  that  the  donee  was  in  constructive  posses- 
sion thereof. 

The  learned  District  Judge   bases   his   conclusion   mainly 
upon  two  points  : — first,  that  Hashmat    Ullah,  the   defendant's 
agent,  deposes  that  Sami  Ullah  Khan,  Avhen    asked   to   deliver 
possession  of  the  property,  replied  "  that  he  was  a  fool  to  take 
"  possession  from  owners."     Now    the  word  "  owners  "  is  not 
quite   a  correct  translation  of  the  word    gharwalon  used    in   the 
vernacular,  and  it  seems  to  us  that  Sami   Ullah   Khan  in  using 
the   expression   was   referring    to   his   female     relatives   then 
occupying  some  rooms  in  the   house.     We    do   not   think   that 
it  was  essential  to  the  transfer  of  possession    that   these   ladies 
should  have  vacated  the  house.     The    second    matter   referred 
to  by  the  learned    Judge   is    that   the    plaintiff   and   his    wife 
occupied  some  rooms  in  the  house  ;  but  it   is   admitted   before 
us  that  the  plaintiff's  marriago   took    place   in   J  907,    and    the 
defendant  states  that  he  himself    asked    his   brother   to   leave 
the  house  of  his  father-in-law    and   come   over   and   reside   in 
the  house  in  dispute.     There  is  no   adequate  ground  for  reject- 
ing this  testimony,  and  in   the   circumstances   the    possession 
of  the  plaintiff   must  bo  deemed  to  be  permissive  aud  on  behalf 
of  the  defendant. 
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Considering  all  the  facts  and  the  statements  u£  the  parties 
we  are  of  opinion  that  the  father  did  all  he  could  reasonably 
do  to  deliver  possession  of  the  property  to  the  donee  and  that 
the  latter  became  full  owner  thereof. 

The  last  item  of  property  is  the  Government  promissory 
notes  of  Rs.  30.000  and  the  essentials  of  gift  with  respect  to 
it  have,  in  our  opinion,  been  established  beyond  all  doubt. 
It  is  quite  clear  that  Sami  Ullah  Khan  sold  an  immoveable 
property  called  Maeid  Parcha,  utilized  part  of  the  piice  in 
purchasing  the  notes  through  Delhi  and  London  Bank  in  1906, 
and  directed  the  Bank  to  endorse  the  notes  in  favour  of  the 
defendant.  This  direction  was  duly  carried  out,  and  the  notes 
were  sent  to  the  defendant ;  and  indeed  the  plaintiff  himself 
does  not  dispute  these  facts.  He,  however,  contends  that 
the  purchase  of  the  notes  was  a  benami  transaction  and  that 
the  father  remained  owner  thereof  all  along.  But  all  doubt 
on  this  point  is  set  at  rest  by  the  father's  letter,  Exhibit  D-25, 
dated  the  25th  of  April  1916,  to  the  defendant,  which  may  be 
quoted  in  extenso  :— 

"  I  give  you  Rs.  30,0<  0  out  of  the  sale  proceeds  of  the 
u  Mazid  Parcha.  The  money  has  been  sent  to  you  in  notes 
"  through  the  Bank.  I  give  away  this  to  you  by  way  of  gift 
"  and  not  as  an  heir.  Succession  opens  after  the  death  of  an 
"  ancestor1.     You  should  keep  this  letter  with  care." 

This  letter  fully  establishes  the  gift,  and  it  is  undeniable 
that  the  delivery  of  notes  in  pursuance  thereof  was  made  to 
the  defendant- 

The  above  discussion  concludes  the  determination  of  all 
the  points  argued  before  us  by  the  learned  Counsel  on  both 
sides,  and  the  result  is  that  we  dismiss  Civil  Appeal  No  1510 
of  1914,  and  accepting  Civil  Appeal  Ko.  1439  of  1914  we 
exclude  Rs.  2,01)0  and  the  house  described  as  Hamid  Manzil 
from  the  list  of  the  properties  to  be  partitioned  between  the 
brothers.  Having  regard  to  all  the  circumstances  of  the  0800, 
we  leave  the  parties  to  bear  their  own  costs  in  both  the  Courts. 

No-  93 

Before  lion.  Mr.  Justice  Shadi  Lai. 

RADHA  MOHAN— PETITIONER, 

Versus 

GHASI   RAM  AND  OTHERS— RESPONDENTS. 

Civil  Revision  No.  613  of  1916. 

Provincial  Insolvency  Act,  III  of   I  I  iG— whether  receiver 

appointed  ;■--  </  " person  aggrieved"  by  an  order  annulliny  the  adjudication 
and  can  therefore  appeal. 
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Field,  that  the  words  " any  person  aggrieved  by  an  order"  in  soction 
46  of  the  Provincial  Insolvency  Act  must  bo  a  person  who  has  a  legal 
grievance,  one  against  whom  a  decision  has  been  pronounced  which  has 
wrongly  deprived  him  of  something  or  wrongly  refused  him  something, 
or  wrongly  affected  his  title  to  something,  and  were  not  therefore  applicable 
to  a  receiver  appointed  by  the  Insolvency  Court,  qua  an  order  of  the 
Additional  District  . fudge  annulling  the  adjudication  of  insolvency,  which 
order  could  affect  tho  receiver  only  so  far  as  the  amount  of  his  com- 
mission for  the  work  already  done  was  concerned  and  this  amount  had 
already  been  fixed  in  this  case. 

14  Ch.  D.  458  (I);  referred  to. 
Revision  from  the  order  of  S.  Clifford,  Esquire,  Additional  District 
Judge,  Delhi,   dated  the  2§th  March    1916, 

M.  N.  Mukerji,  for  Petitioner. 
Moti  Sagar,  for  Respondents. 

The  judgment  of  the  learned  Judge  was  as  follows  : — 

Shadi  Lal,  J.— The  learned  Additional  District  Judge  lias  $th  March  1917. 
passed  an  order  annulling  the  adjudication  of  insolvency  of 
Ghasi  Ham  ;  and  the  only  person,  who  opposed  the  said  order 
and  now  files  an  application  for  revision,  is  the  receiver  ap- 
pointed by  the  Insolvency  Coui't  to  realize  the  assets.  The 
first  question,  which  I  have  to  determine,  is  whether  the 
receiver  is  a  person  aggrieved  within  the  meaning  of  section 
46  of  the  Provincial  Insolvency  Act.  Now,  it  is  quite  clear  that 
the  order  of  the  Court  below  affects  the  receiver  only  so 
far  as  the  amount  of  his  commission  for  the  work  already  done 
is  concerned  ;  and  the  amount  was  fixed  at  Rs.  100  by  an 
order  of  the  first  Court  dated  the  22nd  February  1916.  He 
may  have  his  remedy  against  that  order,  if  he  is  dissatisfied 
with  it,  but  I  do  not  think  he  can  be  treated  as  a  person 
aggrieved  qua  the  order  of  the  lower  Appellate  Court  annulling 
the  adjudication. 

The  words  "  person  aggrieved  "  do  not  really  mean  a  -man 
who  is  disappointed  of  a  benefit  wbich  he  might  have  received, 
if  some  other  order  had  been  passed.  A  "person  aggrieved" 
must  be  a  man  who  has  a  legal  grievance,  a  man  against  whom 
a  decision  has  been  pronounced  which  has  wrongly  deprived  him 
of  something,  or  wrongly  refused  him  something,  or  wrongly 
affected  his  title  to  something,  vide  Ex-parte  Siclebotham,  14 
Chancery  Division,  458  (I).  Having  regard  to  the  circum- 
stances mentioned  above  I  am  of  opinion  that  the  petitioner 
cannot  be  deemed  to  be  a  person  aggrieved.  I  accordingly 
dismiss  the  application  for  revision  with  costs. 

Revision  dismissed. 


(1)  14  Ch.  D.  458  (Ex-parte  Sidebotham). 
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No.  94- 

Before  Eon.  Mr  Justice  Shadi  Lai. 

SOBHA  SINGH   AND  OTHERS— (Defendants)- 
PETITIONERS, 

Versus 

THAKAR  SINGH  AND  OTHERS     (Plaintiffs)— 
RESPONDENTS. 

Miscellaneous  Case  No.  575   of  1916, 

(Civil  Appeal  No.  1685  of  '.916). 

Indian  Soldiers  (Litigation)  Act,  XII  of  1915,  sections  1  and  ft— unit 
tried    against  defendant    while   serving    under   war    conditions— right  of 

defendant  to  hare  decree  passed  against  him  set  aside, 

Beld,  that  where  a  defendant  in  a  suit  was  serving  under  war  con- 
ditions when  the  case  was  tried  and  was  not  represented  by  any  person 
duly  authorised  to  appear,  plead  or  act  on  his  behalf,  it  was  the  duty 
of  the  Court  to  give  notice  to  the  prescribed  authority,  and  default  to 
comply  with  the  provisions  of  the  law  entitled  the  said  defendant  within 
3  months  from  the  date  on  which  he  ceased  to  serve  under  war  con- 
ditions to  apply  to  have  any  decree  passed  against  him  set  aside,  and 
such  decree  should  te  set  aside  against  all  defendants  when  the  decision 
proceeds  upon  a  common  ground,  tide  sections  4  and  8  of  the  Indian 
Soldiers  (Litigation)  Act. 

Application  for   setting  aside  the  ex-parto  rejection  order  of  the. 
Chief  Court,  dated  the  2$th  June  ISIS. 

Badr-ud-Din,  and  C  L.  Ghulati,  for  Petitioners. 

B-  R.  Puri,  for  Respondents. 

The  order  of  the  learned  Judge  was  as  follows  : — 
lbth  March  1917.  Shadi    Lal,    J.— It   is     quite    clear     that   the   defendant, 

Beant  Singh,  was  serving  under  war  conditions,  when  this 
case  was  tried  in  the  lower  Courts,  and  that  he  was  not 
represented  hy  any  person  duly  authorized  to  appear,  plead, 
or  act  on  his  behalf.  The  Courts  were,  therefore,  bound  to 
give  notico  to  the  prescribed  authority,  find  their  default, 
which  took  place  after  the  5th  May  1915,  to  comply  with 
the  provisions  of  the  law  entitles  Beant  Singh  to  make  an 
application  for  setting  aside  the  decree  passed  against  him. 
It  is  admitted  on  behalf  of  the  plaintiffs  that  the  application 
under  section  8  of  Act  XII  of  19'5  was  made  within  three 
months  from  the  date  on  which  Beant  Singh  ceased  to  serve 
Dnder  war  r<"  ditions  The  reqnir  incuts  of  the  aforesaid 
section  have,  therefore,  been  complied  with,  and  T  accordingly 
accept  the  application  and  set  aside  the  decrees  of  the  Courts 
below  not  only  as  against  l>  ant  Singh,  but  also  as  against 
the  other  defendant,  because  the  decision  proceeds  upon  a  com- 
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mon  ground  and  cannot  be  set  aside  as  against  one  defendant 
only.  The  Court  of  first  instance  is  directed  to  try  the  suit 
de  novo  in  accordance  with  law.  The  parties  will  bear  their 
own  costs  in  this  Court. 

Revision  accepted. 


No.  95- 


Before  Hon.  Mr.  Justice  Shadi  L%1  and  Eon.  Mr. 
Justice  Broadway. 

RESAL  SINGH  AND  OTHERS-(PLAiNTitFs) - 
APPELLANTS, 

Versus 

SHADI— (Defendant)—  RESPONDENT. 

Civil  Appeal  No.  2493  of  1914. 

Punjab  Courts  (Amendment)  Act?,  I  and  IV  of  1912—  Revision— whether 
competent  when  a  second  appeal  lies — application  for  revision  converted  sub- 
sequently into  a  second  appeal — mistake  of  legal  adviser— whether  ground  for 
extending  limitation— Indian  Limitation  Act,  IX  of  1903,  sections  2  and  5. 

The  plaintiffs-appellants  sued  the  defendant  for  recovery  of  lis.  2,300 
on  a  balance  for  Rs.  1,090-3-0  together  with  interest.  The  Divisional  Judge 
on  appeal  dismissed  their  suit  on  the  21st  March  1911.  The  plaintiffs 
presented  an  application  for  revision  in  the  Chief  Court  on  the  17th  June 
1911  and  on  the  11th  October  1911  the  application  was  converted  into  a 
memorandum  of  appeal  and  the  requisite  Court-fee  made  good. 

Held,  that  under  the  provisions  of  the  Punjab  Courts  Acts  of  1912,  no 
revision  could  lie  iu  this  case  as  a  second  appeal  was  competent,  and  it  was 
immaterial  whether  there  was  sufficient  ground  justifying  the  Court's  inter- 
ference on  second  appeal. 

Held  also  that  the  proper  date  of  presentation  of  the  second  appeal  in 
this  case  was  the  11th  October  1914,  aud  no  sufficient  ground  for  extending 
the  period  of  limitation  had  been  shewn.  Legal  adviser's  mistake  to  justify 
extension  must  be  a  bona  fide  one,  i.  e.  it  must  be  done  with  due  care  and 
attention,  tide  section  2  of  the  Limitation  Act.  Here  the  law  was  clear  and 
there  was,  therefore,  no  bona  fide  mistake. 

Second  appeal  from  the  decree  of  Rai  Sahib  Lola  Bishambar  Dayal, 
Additional  Divisional  Judye,  Hissar,  at  Kamil,  dated  the 
2Ut  March  1914. 

Sautauaui  and  Cooper,  for  Appellants- 

Sundar  Das.  fur  Respondent. 

The  judgment  of  the  Court  was  delivered  by— 

Shaei  Lal,  J. — There  cau   bo   no    inanuer   of   doubt,   and     \'5th  May  \9\7. 
indeed  it  is  admitted  by  the  learned  counsel  for  the  appellants, 
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that  a  second  appeal  lay  from  the  decree  of  the  Lower  Appel- 
late Couit  and  thai  an  application  for  revision  was  not  coni- 
prUnt.  Mr.  Cooper,  however,  presented  an  application  for 
revision  on  the  17th  of  June  1914,  the  decree  of  the  lower 
Appellate  Court  bearing  date  the  21st  of  March  1914,  and 
it  was  not  until  the  lith  of  October  that  the  application  for 
revision  was  conveited  into  a  memorandum  of  appeal  and  the 
requisite  Court-fee  made  good. 

Upon  these  facts  it  seems  to  us  that   14th  of  October  must 
he     regarded  as   the  date    of    the    proper    piesentation    of    the 
appeal;  and  the  only  cpuestion  is  whethei  the  appellants     have 
succeeded  in  establishing  a  sufficient  cause    for    exteudiug    the 
period  prescribed  for  tiling  the  appeal.     Mr.    Santauam  alleges 
that  the  application  for  revision  was  made    under  an  erroneous 
impression,    and    contends   that   the    wrong   advice   given    by 
counsel  and  accepted  by  the  appellauts    constitutes  a   sutlicieut 
cause  within  the  meaning  of  section  5  of    the    Limitation    Act, 
Now,  there  are  conflicting    authorities  on  the  subject,  aud  each 
case  must  depend  upon    its   own   peculiar    circumstances.     In 
the  case  before  us  there  is   no    affidavit    to   show    the   circum- 
stances which  led  to  the  making  of  the  application  for  revision, 
and  we  are,  therefore,  not  prepared  to  say  that    the    appellauts 
have  satisiied  the  requirements  of  the    law.     It  is  to  be  observ- 
ed   that  a  legal   adviser's    mistake,    which    would    justify    the 
extension  of  time,  must    be  a  bona  fide    one,    aud    section    t    of 
the  aforesaid  Act  makes  it  absolutely  clear  that    nothing    shall 
he  deemed  to  be  done  in  good     faith    which    is    not    done    with 
due  care  and  attention.     Now  a  perusal  of  the  relevant  sections 
of  the  Punjab  Courts  Act,  which    was    passed    in     1912,    leaves 
no  doubt  that  in  this  case  a  secoud  appeal    was   competent    aud 
that  no  application  for  revision  could  lie  to   this   Court.      Whe- 
ther there  was  a  sufficient  ground    justifying  the  Court's  inter- 
im ence  on  second    appeal  is  an    entirely    different    matter;   for 
it  is  clear  that    the   absence   of    a   ground    for   secoud    appeal 
would  not  cutitle  the    party    aggrieved    by    the    decree    of    the 
Lower  Appellate    Court  to  ignore    the  law    1  elating    to    second 
appeal  and  to  prefer  an  application  for  revision.     It  seems  to  us 
clear  that  if  in  a  case  opeu  to  second  appeal  no  ground  justify- 
ing interference  on    BCOnd  appeal  could     be    established,    there 
WOtlld  a  fortiori  be    no    reason     for    invoking  the  extraordinary 
jurisdiction  of  the    Court    of    revision.     The    law    is    perfectly 
(dear  that  the    remedy  l»y  way  of  revision  is  confined    to    those 
Oasefl  in  which  no  appeal  lies,    and,    as    pointed    out    abovo,    in 
this  case  a  second  appeal  was    competent  ;m  I  should  I' 
filed  within  the  period  prescribed  by  law. 
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For  the  aforesaid  reasons  we  are  unable  to  discover  any 
sufficient  reason  which  would  warrant  an  extension  of  time. 
Further,  upon  the  finding  of  fact  arrived  at  by  the  lower 
Appellate  Court,  there  is  no  grouud  justifying  our  interference 
on  second  appeal.  The  learned  counsel  tries  to  make  out 
that  the  Additional  Divisional  Judge  has  omitted  to  consider 
certain  admissions  made  by  the  defendant,  but  the  memoran- 
dum of  appeal  to  this  Court  coutains  no  ground  to  that  effect, 
and  there  is  no  sufficient  reason  for  granting  any  indulgence 
to  the  appellants. 

The  appeal  accordingly  fails  and  is  dismissed  with  costs. 

Appeal  dismissed. 


No  96. 

Before  Hon.  Mr.  Justice  Scott-Smith  and  Hon.  Mr.  Justice 
Broadway. 

FATEH  AND  OTHERS— (Plaintiffs)— APPELLANTS, 

Versus 

BHANJU  RAM  AND  OTHERS— (Defendants)— 

RESPONDENTS. 

Civil  Appeal  No.  1902  of  1911. 

Abatement— suit  for  redemption  against  two  joint  mortgagees— one  of 
ichoui  died  during  appeal  and  no  application  was  made  within  period  of 
limitation  to  bringh  is  legal  representatives  on  the  record. 

Plaintiffs  sued  two  joint  mortgagees  for  redemption  of  the  mortgage, 
The  two  lower  Courts  dismissed  the  suit  and  an  appeal  was  lodged  in  the 
Chief  Court.  During  the  pendency  of  this  appeal  one  of  the  mortgagee- 
respondents  died  and  no  application  was  made  within  the  prescribed  period 
of  limitation  to  bring  his  legal  representatives  on  the  record. 

Held,  that  the  appeal  abated  in  toto. 

62  P.  R.  1913  (1),  41  P.  R.  1915  (2)  and  3  P.  R.  191G  (3),  referred  to. 
Second  appeal  from  the  order  of  Bai  Bahadur  Lata  Ghuni  Lai, 
Additional  Divisional  Judge,  Mianwali,  dated  the  8th  May  1914. 
Shuja-ud-Din,  for  Appellants. 
Ude  Bhau,  for  Respondents. 
The  judgment  of  tbe  Court  was  delivered  by — 

Scott-Smith,  J.— This  is  a  second  appeal   from   the   order    3rt/  j/av  1917 
of  the  Additional  Divisional  Judge  of  Mianwali    upholding   the 


(I)  02  P.  B.  L913  (Khuda  Bakhsh  v.  Mathra  Das). 
2)  41  P.  R.  1915  [Jiadu  v.  Lata). 
(3)  3  P.  R.  191G  (Inayat  v.  Gauge). 
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order  of  the  Munsif,  first  class,  dismissing  the  plaintiffs' 
suit  for  redemption  as  barred  by  time.  Mr.  Ude  Bban,  pleader 
for  the  respondents,  raises  a  preliminary  objeetiou  that  the 
appeal  has  abated  because  Khota  Bam,  ouo  of  thu  original 
defendauts-respoudents,  died  and  no  application  to  bring  his 
legal  representatives  on  the  record  was  made  within  the 
statutory  period  of  six  months.  The  original  defendants  were 
Khota  Ram  and  Teju  Ram  who  are  said  to  be  mortgagees  of 
the  land  in  suit  in  equal  shares  They  are  descendants  of 
Girdhari,  the  origiual  mortgagee.  Khota  Ram  is  said  to  have 
died  on  the  27th  November  191 4.  Counsel  for  the  respondents 
has  put  in  a  certified  copy  of  the  entry  in  the  death  register 
which  shews  that  this  is  the  date  of  his  death.  Mr.  Shuja- 
ud-Din  on  behalf  of  the  appellants  does  not  dispute  the  correct- 
ness of  this  entry  and  admits  that  the  appeal  has  abated  as 
against  Khota  Ram,  the  application  to  implead  his  legal 
representatives  not  having  been  made  until  the  19th  July  1915. 
He  does  not  however  admit  that  this  partial  abatement  results 
in  the  total  abatement  of  the  appeal  and  he  also  urges  that 
there  are  sulficieut  grounds  for  setting  aside  the  abatement 
because  his  clients  live  in  a  village  five  or  six  miles  from 
Bhakkar  where  Khota  Ram  lived. 

It  was  pointed  out  in  4)  P.  R  1915  (.1)  and  in  3  P.  11. 
1916  (2)  that  where  the  interests  of  defendants -respondents 
were  joint  and  the  decree  could  not  be  reversed  without  the 
representatives  of  the  deceased  respondent  being  brought  on 
the  record,  the  whole  appeal  must  abate  when  it  abates  against 
the  deceased  respondent  In  41  P  R.  1915  (1)  and  in  6J 
P.  Zi.  1913  (3)  it  was  held  on  the  facts  of  those  particular 
cases  that  the  appeal  having  abated  against  one  of  the  respon- 
dents could  not  proceed  against  any  of  the  respondents.  In 
the  present  case  Khota  Ram  and  Teju  Kara  were  joint  mort- 
gagees and  a  suit  for  redemption  cjuld  not  have  proceeded 
against  one  of  them  without  the  other  being  impleaded. 
Similarly,  when  Khota  Ram  died  the  appeal  could  not  proceed 
against  Teju  Ram  alone  without  impleading  the  representatives 
of  Khota  Ram.  The  mortgage  was  a  joiut  and  indivisible  one 
and  all  the  representatives  of  the  original  mortgagee  were 
necessary  parties  to  a  suit  for  redemption. 

We  thereforo  hold  that  the  appeal  abated  against  all  the 
respondents  six  mouths  after  the  death  of  Khota  Ram,  i.  c. 
on  the  27th  May  1915      The  application  to  bring  Khota  Ham's 


(1)  11  P.  B.  1'J15  Jladu  v.  Lala). 
(•J)  3  P.  F.  1916  (Inayat  v.  Ganga). 
{3)  62  P,  R.  1913  [Kh  ida  Bakhsh  v.  Mathra  Dan. 
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legal  representatives  on  the  record  was  made  one  month  and  23 
days  after  this. 

An  application  to  have  the  abatement  set  aside  should 
have  been  made  within  .60  days  of  the  abatement,  bat  none 
was  made  until  it  was  made  orally  to  us  at  the  hearing  of  the 
appeal,  that  is  to  say,  nearly  two  years  after  the  abatement. 
In  our  opinion  thete  is  no  sufficient  cause  within  the  meaning 
of  section  5  of  the  Indian  Limitation  Act  for  hearing  an 
application  made  so  long  after  time.  When  the  appellants 
made  their  application  for  impleading  the  legal  representatives 
of  Khota  Ram  on  the  19th  July  1915  they  stated  that  he  had 
died  about  six  months  before  that  date.  They  ought  to  have 
ascertained  exactly  how  long  ago  he  had  died,  and  should 
have  taken  care  to  make  an  application  to  get  the  abatement 
set  aside  within  the  sixty  days  prescribed  by  law.  Moreover 
in  the  application  of  19th  July  1915  they  said  they  had  come 
to  know  of  his  death  about  a  month  pieviously.  No  explana- 
tion was  given  as  to  why  they  did  not  at  once  make  an 
application.  We  accordingly  hold  that  no  sufficient  cause  for 
setting  aside  the  abatement  has  been  shown,  or  for  hearing 
such  a  belated  Application  to  that  end  as  has  been  made  in 
this  case.     We  accordingly  refuse  to  set  aside  the  abatement. 

The  appellants    will   pay    the   respondents'    costs    in    this 
Court. 

Appeal  dismissed. 

No.  97. 

Before  Hon.  Mr.  Justice  Scott-Smith  and  Hon.  Mr.  Justice 
Broadway. 
BISHEN  SINGH  AND  OTHERS  (Plaintiffs)— 
APPELLANTS, 
Versus 
FEROZ  CHAND  AND  OTHERS— (Defendants)— 
RESPONDENTS. 
Civil  Appeal  No.   1707  of  19U. 

Punjab  Pre-emption  Act,  II  of  1905,  section  29 — limitation— J  or  pre- 
emption snit—ichal  constitutes  "  physical  "  possession  of  the  land  sold. 

Held,  that  "  physical  "  possession  within  ihe  meaning  of  section  29  (1) 
of  the  Punjab  Pre-emption  Act  means  a  personal  and  immediate  pos- 
session and  does  not  include  constructive  possession  or  possession  through 
an  agent  or  tenant. 

I.  L.  R.  1  All.  311  (F.  B.)  (1),  /.  L.  R.2i  All.  17  (P.  C.)  (2)  and  /.  L.  R. 
20  All.  315  (F.  B.)  (3),  referred  to. 

(1)  (1876)  I.  L.  R.  1  All.  311  (F.  B.)  (Jageshar  Singh  v.  JawahirSingh). 

(2)  (1901;  /.  L.  R.  21  All.  17  {P.  C)  (Batul  Begum  v.  Mansur  AH  Khan). 

(3)  (1898J  I.  L.  R.  20  All.  315  (F.  B.)  (Batul  Begum  v,  Mansur  AH  Khan). 
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Held  houever,  that  in  regard  to  oncnltivated  fields  it  was  sufficient  to 
constitute  physical  pa  session  that  the  vendor  pointed  them  out  to  the 
vendee's  agent  on  the  spot  when  directing  the  tenants  of  the  cultivated  fields 
to  pay  produce  in  future  to  the  vendees. 

14  P.  R.  1915  (1)  and  Markby's   Elements  of  Law,  6th  Edition,  page 
183,  article  356,  referred  to. 

Second  ajpenl  from    the   decree  of   T/ieutenant-Oolonel   0.  P. 
Egerton,  Divisional  Judge,  Rawalpindi,  dated  the  *>fh  May  1914. 

Muhammad  Shan,  for  Appellants. 

Sheo  Narain,  for  Respondents. 

The  judgment  of  the  Court  was  delivered  hy — 

8th  May  1017.     .  Scott-Smitu,    J. — These   are  two    appeals    by    rival  pre- 

emptors  against  the  decisions  of  the  lower  Appellate  Court 
that  their  suits  are  barred  by  time.  The  sale  sought  to  be  pre- 
empted was  an  oral  one  of  agricultural  land  and  took  place, 
according  to  the  statement  of  Jowala  Shah  in  the  mutation  pro- 
ceedings, some  six  months  prior  to  26th  July  1907,  which  is 
the  date  of  the  Patwari's  report.  The  mutation  was  sanctioned 
on  the  30th  August  1900.  Bishan  Singh  and  others  plaiutiffs- 
appellants,  in  appeal  No.  1707  brought  their  suit  on  the  1st 
Ootober  1909.  Ishar  Das  and  another,  plaintiffs-appellants, 
in  appeal  No.  2235  brought  their  suit  on  the  19th  of  April 
1910.  The  first  Court  held  that  the  land  sold  did  not  admit  of 
physical  possession  and  that  the  starting  point  for  limitation 
under  section  29  of  the  Punjab  Pre-emption  Act  of  1905  was 
the  date  of  the  mutation.  It  therefore  held  that  both  the  suits 
were  in  time,  and  gave  the  pre-emptors  decrees  for  the  land  in 
proportion  to  the  respective  amounts  of  land  revenue  p  tid  by 
them.  In  appeal  the  Divisional  Judge  held  that  it  was  proved 
that  the  vendees  took  possession  of  part  of  the  land  sold  in 
May  and  June  1907,  and  consequently  that  the  limitation  ran 
from  those  months,  and  both  the  suits  having  been  brought 
more  than  a  year  after  June  1307  were  barred  by  time. 

Mr  Shafi,  who  appealed  for  the  appellants  in  appeal 
No.  1707  urged  that  the  lower  Appellate  Court  ought  to  have 
stated  deGnitely  on  what  fields  and  in  what  manner,  the  vendees 
had  obtained  possession.  He  went  on  to  argue  that  any  pos- 
session which  the  vendees  had  obtained  was  only  o  instructive, 
and  not  physical  possession  within  the  meaning  of  section  29  of 
the  Pre-emption  Act,  and  that  therefore  limitation  ran  from 
the dat6  on  which  mutation  was  atto-ted.  In  his  judgmeut 
the  Divisional  Judge  refers  to  khasra  Nos.  2920,  3025  and 
2189  in  regard  to  which  he    say.,    it   was   argued    before    him 

(1;  14  P.  Ii.  1915  {Bahadur  Cliand  v.  Naina  Mai), 
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that  the  vendees  had  taken  possession  in  June  1907,  but  he 
has  not  clearly  stated  that  these  are  the  fields  of  which  he 
finds  that  the  vendees  did  actually  take  possession,  though 
we  think  this  was  probably  his  intention.  It  was  also  argued 
before  him  that  the  vendees  ejected  certain  tenants  and  re- 
placed them  by  others  in  Rabi  of  1964,  coiTesponding  with 
May  1907,  and  thereby  took  physical  possession  of  those  fields. 
He  has  not,  however,  come  to  any  definite  finding  that  the 
vendees  obtained  physical  possession  of  those  fields  within  the 
meaning  of  section  29  of  the  Act. 

In  view  of  his  somewhat  indefinite  finding  we  have  ex- 
amined the  evidence  as  to  the  taking  of  possession  by  the 
vendees.  The  numbers  of  which  Mr.  Sheo  Narain  argues 
the  vendees  took  physical  possession  are  Nos.  2920,  3025  and 
2189.  In  regard  to  these  the  following  is  the  evidence  on 
the  record.  At  page  37  of  the  paper-book  in  answer  to 
question  5  of  the  interrogatories  Narain  Das,  paticari,  stated 
as  follows : — "  In  the  girdawari  papers  for  Rabi,  Sambat 
"  1964,  the  land  is  entered  to  be  in  possession  of  Sardar  Hari 
"  Singh,  etc.  In  the  roznamcha  the  following  remarks  appear 
"  nnder  date  the  19th  June  1907  ;— 

'  At  the  request  of   Jowala   Sahai,    resident   of   Chakwal, 
(  I  pointed  out  to  him  on  the  spot  the  fields  which  are    entered 
'  in  the  papers  as  belonging  to  the  brother  of  Hari  Singh,  etc.'  " 
This  witness  was   also   examined   in   Court,  see  page  6o  of  the 
paper- book,   where  at  line   27  he   states  "  the   mutation    entry 
"  is  made  on  26th  July  1907.     As  per  my  diary   for  that    date 
u  I     went   to     point   out     the    fields    on     19th     June    1907." 
Kirpa  Earn,  witness,  who  is   agent  of   Sardar  Hari  Singh, 
vendor,  stated  (page  59,  line  22,  papei'-book)  "  possession  was 
"  delivered  between    14th  and  30th   of  Baisakh    (May  1907), 
"  the  exact  date  not  known.     It  was  delivered  on  the  spot  by 
"  directing  the  tenants  that  the  vendees  shall  take  the  produce 
"  for  Rabi  1964.     The  patwari  was  called.     He  pointed  out  the 
"  fields.     A  small  portion  was   uncultivated.     It   was   pointed 
"  out  on   the   spot."     At   page    60,   line    16,   he   says :    "  The 
"  fields  were  shown  one    by   one  on    the   spot."     It   should   be 
noted  that  Jowala  Shah,  to  whom  the   fields  were   pointed    out, 
ia   the   father   of    the     miuor     vendees.     The   three   numbers 
mentioned  above  were  admittedly  uncultivated    in    June    1907 
It  appears  then  from  this   and   other   evidence   that   possession 
v»as  delivered  by  getting  the  tenants  to  attorn  to    the   vendees 
and  by  pointing  out  on  the   spot  each   and   every    field    which 
had  been  sold.     It  is  further  in  evidence  that    khasra   No.  2920 
was  demarcated  at.the  instance  of  Jowala   Shah  at  the  girda- 
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icon,  i  p  ,  October  190S.  We  need  not,  however,  refer-  to  this 
in  detail  because  in  OUT  opinion  the  vendees  obtained  physical 
possession  of  part  of  the  property  sold  in  June  1907. 

Mr.  Khan"  has  referred  to  I   L.  R.  20  All,  page    315    (1)  in 
which  it  was    held   that    a   share    in    an    undivided    zamindari 
mahal  is  not  susceptible  of  "  physical   possession  "  in  the  sense 
of  Article  10  of  the  second  schedule  to  Act   XV    of    1877,    and 
also  that  constructive  possession,  e.  g  ,  by  receipt  of  rent   from 
tenants,    is    not  "  physical    possession  "  within  the  meaning  of 
the  said  Article.     In  this   judgment    the    view   of    Sir   Robert 
Stuart,  0.  J.,    expressed  in  Jageshar    Singh    v.    Jawahir    Singh, 
I.  L.  Ii.  1  .477.,  page  311   (2),  that  physical  possession    did    not 
include    constructive     possession    was    quoted    with    approval. 
Mr.  Shafi  also  referred  us  to  7.  L.  E  24  477.,  pa?e  17  (P.  C.)  (3), 
in  which    their   Lordships    held    that   an    undivided    share    in 
certain    villages  did  not  admit  of  physical    possession    and   that 
that    expression    meant   a    personal    and    immediate  possession. 
Now  in  accordance  with  these  rulings  we  must    hold    that    the 
vendees'  possession  through    their    tenants    was    not    physical 
possession   within  the  meaning   of    section    29    of    the    Punjab 
Pre-emption    Act.     We    see    no    reason   however   for   holding 
that  their  possession  of  the  uncultivated   Nos.  2930,    3025    and 
21S9  was   not    physical    possession      It    was    not    constructive 
possession  through  an  agent  or  tenant,    but    was    the    vendees' 
own  personal  possession.     In  this    connection   we    would    refer 
to  14  P.  R.  1915  (4),  in  which  it  was  held  that   to    obtain    pos- 
session of  wacte  land  it  is   not    necessary   that   the    purchaser 
should  step  on  to  the    land  or   get  into    corporal    contact    with 
it.     All  that    is    necessary   is    the    physical    possibility   of    the 
buyer   dealing   with    the    land   exclusively    as   his    own.     See 
also,  Markby's  Elements  of  Law,  6th  Edition,  page  183,  Article 
356,  where  the  following  passage  occurs  :  — 

"  It  is  not  necessary    in    order    to    obtain    possession    that 
%  "  the  purchaser  should  step    on  to  the    land    at    all.      If    it    is 

"  near  at  ham),  and  the  seller  points  it  out  to  the  buyer,  and 
"  shows  that  the  possession  is  vacant,  and  signifies  his  desire 
"  to  hand  it  over  to  the  buyer,  whilst  the  buyer  signifies  his 
"  desire  to  receive  it,  enough  has  been  done  bo  transfer  the 
"possession.  The  physic  .1  possibility  <>f  the  buyer  dealing 
"  with  the  thing  exclusively  as  bis  own.    which    is    all    that   is 

(1)  (1898)  /.  L.  R.  20  All.  315   (F.   B.)   (Batul   Begum   t.  Mansur   All 
an). 
1876)  /.  /..  B.  1  AU.  ."ill  (F.  /■'  I   Ja      kar  Singh  v.  J avoahir  Singh). 
1901    /   /-.  R  -I  AH  17  (/'.  C.J  (Batul  Begum  v.  Mansur  Ali  Khan). 

I     11/'.  R.  1915    Bahadur  Chand  v.  Nainn  Mai), 
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"  necessary,  exists,    whether   he    thinks    proper   to   use    it    by 
"  stepping  on  to  the  land  or  not," 

Having  regard  to  these  authorities  we  are  cleat  ly  of 
opinion  that  the  vendees  in  June  1907  obtained  peisonal  and 
immediate  possession  of  these  three  numbers  of  uncultivated 
land.  This  possession  was  certainly  not  constructive  and 
we  see  no  reason  for  not  holding  that  it  was  physical  posses- 
sion within  the  meaning  of  section  29  of  the  Punjab  Pre- 
emption Act.  Both  the  present  suits  are  therefore  clearly 
barred  by  time  and  we  dismiss  both  the  appeals  with  costs. 

Appeal  dismissed. 

No  98. 

Before  Eon.  Mr.  Justice  Glievis  and  Hon.  Mr. 
Justice  Shadi  Lai. 

LOK  CHAND  AND  OTHERS— (Plaintiffs)  — 

APPELLANTS, 

Versus 

HAZAR  KHAN  AND  ANOTHER— (Defendants)— 

RESPONDENTS. 

Civil  Appeal  No.  1938  of  1914. 

Redemption  of  Mortgages  (Punjab)  Act,  II  of  1913,   section   12— suit  by 
mortgagee  dispossessed  from  mortgaged  property  for  interest  due  to  him  — 
liability  of  vendee  of  equity  of  redemption  for  interest  to  the  mortgagee  where 
interest  is  not  a  charge  on  the  property  and  the  mortgage  is   redeemable  on 
payment  of  principal  mortgage  money— want  of  privity  of  contract. 

In  1881  one  D.  mortgaged  certain  land  for  Rs.  700  with  possession. 
According  to  tha  mortgage  deed  the  income  of  it  was  to  cover  interest  on 
Ks.  420  while  the  remaining  Rs.  280  was  to  carry  interest  at  Rs.  2-14  per 
cent  per  mensem  payable  half  yearly,  with  compound  interest  at  same  rate  in 
case  of  default.  D.  died  and  his  son  S.  sold  the  equity  of  redemption  to  H.  K. 
for  Rs.  700  (Rs.60  paid  to  S,  and  Rs.  040  kept  by  vendee  to  redeem  the 
mortgage)  and  in  the  sale  deed  it  was  stipulated  that  if  it  should  turn  out 
that  more  than  Rs.  610  was  due  to  the  mortgagee  the  vendee  woidd  pay  it 
and  it  would  be  no  concern  of  the  vendor.  H.  K,  took  proceedings  under 
Punjab  Act,  II  of  1913  and  obtained  possession  from  the  mortgagees  on  pay- 
ment of  Rs.  700.  The  mortgagees  then  brought  the  present  suit  against  both 
S,  and  H,  K.  for  the  interest  and  compound  interest  due  on  the  Rs.  280  of 
the  mortgage  money  which  was  to  carry  interest. 

Held,  that  as  the  mortgage  could  be  expressly  redeemed  on  payment  of 
the  piincipal  mortgage  money  (zar-i-marliuna)  the  original  mortgagor  cuuld 
have  redeemed  it  on  payment  of  Rs.  700  and  the  mortgagor's  vendee  could 
not  be  in  a  worse  position. 

45  P.  R.  1913  (1),  referred  to. 

(1)  45  P.  R.  1913  {Alia  Khan  v.  Kanshi  Ram), 
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Held  also,  that  H.  K.  the  vendee  of  the  equity  of  redemption  could 
not  be  held  personally  responsible  to  the  mortgagees  for  the  interest  and  as 
the  interest  was  not  a  charge  on  the  land  the  mortgagees  could  not  follow 
the  land. 

51  P.  R.  1902  (1),  referred  to. 

in  P.  R.  1905  (2),  /.  L.  R.  32  All.  410  ^3),  6  Bom.  L.  R.  421  (4\  1.  L.  R. 
33  Mad.  238  (5)  and  12  Indian  Cases  185  (6;,  distinguished. 

Second  appeal  from  the  decree  of  Major  J.  Frizelle,  Divisional 
Judye,  Attock,  dated  the  30^/i  June  1914. 

Sheo  Naraiu  and  D.  C.  Ralli,  for  Appellants. 

Muhammad  Shafi,  for  Respondents. 

The  judgment  of  the  Court  was  delivered  by — 

9th  Hay  1917.  Chkvis,   J. — In    1381    Dulla   mortgaged  certain   land    for 

Rs.  700.  By  the  terms  of  the  mortgage  the  mortgagees  were  to 
hold  possession,  and  t!ie  income  was  to  cover  the  interest  on 
Rs.  420,  while  the  remaining  Rs.  280  was  to  carry  interest  at 
Ks  2- 1  4  per  cent,  per  mensem,  payable  half  yearly,  with  com- 
pound interest  at  the  same  rate  in  case  of  default.  The  land  was 
redeemable  on  payment  of  the  mortgage  money  (zar-i-marhutia). 
Dulla  died,  and  his  son  Sultan  sold  the  equity  of  redemption 
to  Hazar  Khan  for  Rs  700.  Rs.  60  were  paid  to  Sultan  in  cash 
and  Rs.  640  were  kept  by  the  vendee  to  redeem  the  mortgage. 
In  the  sale  deed  the  vendor  writos  :  ''If  more  than  the  above 
"  mentioned  Rs.  610  should  turn  out  to  be  due  to  the  mortgagee 
"  the  vendee  will  pay  it,  it  will  be  no  concern  of  mine."  Hazar 
Khan  started  proceedings  under  the  Punjab  lledemption  of 
Mortgages  Act,  and  got  possession  of  the  land  from  the  mort- 
gagees on  payment  of  Rs.  700. 

The  mortgagees  have  now  brought  this  suit  for  Rs  1,235, 
interest  and  compound  iuterest,  calculated  on  Rs.  280  from 
March  1907  to  August  1913,  against  Sultan  and  Hazar  Khan. 

The  plaintiffs  seem  to  have  intended  to  limit  their  claim  to 
interest  for  six  years  prior  to  suit,  though  as  the  first  Court 
points  out  they  have  really  claimed  for  6£  years  and  not  for 
6  only.  Interest  for  the  former  years  the  plaintiffs  have  not 
claimed  regarding  them  as  time-barred, 

Wo  would  here  remark  that  in  many  such  cases  tbo 
I'unjab  Redemption  of  Mortgages  Act  soems  to  us  to  indict 
hardship  on  tlio  mortgagee,  who  as  long  as  lie  is    in  possession 


(1)  6 !  /'.  R.  1902  [Muhammad  8adiqv.  Mussammal  Sahib  />' 

(2)  49  P.  R  1905  {Daroptt  v.  Jaspat  Rat). 

(3)  (19M    l.L.  R,  •"•-  ■  Ul.  110  [Khwaja    Muhammad  Khan    v.    llusaini 

jam). 

(4)  (II  l.  L.  R.421  ^Rakhmabai  v.  Gobind  . 

(5    (1909j  I,  /..  R.  33  Had.  238  (Shuppn  Annual  v  Subramaniy  ■ 
(6j  (1911)  12  IndianCuses  185  (Arumuga  Qoundan  v  Cliinnammal  , 
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cannot  be  made  to  give  up  possession  until  he  has  been  paid 
not  only  his  principal  debt  but  also  all  arrears  of  interest,  no 
matter  how  ru  iny  years  interest  may  be  due.  But  when  he 
has  once  lost  possession  in  the  course  of  proceedings  under  the 
above  Act  all  that  he  can  do  is  to  sue  for  any  sum  which  he 
may  claim  as  still  being  due  to  him,  and  here  his  claims  to 
interest  must  be  confined  to  the  period  allowed  by  the  law  of 
limitation.  In  the  present  case,  however,  there  is  no  real 
hardship,  as  will  be  shewn  later  on,  the  interest  not  being  a 
charge  on  the  land. 

■  The  first  Court  noted  that  Sultan  was  a  man  of  straw  who 
had  nothing, left  to  satisfy  any  decree,  and  that  Sultan  had 
sold  to  Hazar  Khan,  a  relative,  who  had  bought  with  full 
knowledge  of  the  mortgage  The  first  Court  held  that  Hazar 
Khan  could  not  be  in  a  better  position  than  Sultan,  especially 
as  the  sale  deed  threw  on  him  the  burden  of  satisfying  the 
mortgage  debt.  So  the  first  Court  passed  a  decree  against  it 
Hazar  Kban  alone  for  Rs.  1,039  which  it  found  to  be  the  correct 
sum  due  for  the  six  years  next  prior  to  suit. 

Hazar  Khan  appealed  to  the  District  Judge,  who  on  tho 
strength  of  54  P.  R.  1902  (1),  held  that  Hazar  Khan  was  not 
liable,  and  so  accepted  the  appeal  and  made  the  decree  one 
against  6ultan  alone. 

The  plaintiffs  appeal  to  this  Court-  The  only  point  which 
has  been  argued  on  plaintiffs'  behalf  is  that  Hazar  Khun  is  per- 
sonally liable.  Counsel  quotes  49  P.  B.  1905  (2),  32  All.  410  (3), 
6  Bom.  L.  R.  421  (4),  33  Mad.  238  (5)  and  12  Indian  Cases 
185  (6).  All  these  rulings  seem  to  us  only  to  lay  down  that 
where  there  is  no  privity  of  contract  between  the  plaintiff  and 
the  defendant  the  latter  is  still  liable  if  the  plaintiff  is  a  benefi- 
ciary under  any  contract  between  the  defendant  ami  a  third 
party.  Reliance  is  placed  on  the  clause  in  the  sale  deed  which 
recites  that  if  more  than  Rs  640  turns  out  to  be  due  to  the 
mortgagees  it  is  the  vendee  and  not  the  vendor  who  is  to  pay 
up.  But  in  the  first  place  no  reference  is  here  made  to  any 
interest,  so  this  clause  might  well  refer  only  to  the  principal 
mortgage  debt  ;  there  is  nothing  to  shew  that  Hazar  Khan 
knew  that  any  interest  was  chargeable.  Aud  in  the  next  place  we 
do  not  think  it  can  be  said  that  plaintiffs  were  beneficiaries  under 

(1)  51  P.  Rt  1902  (Muhammad  Sadiq  v.  Mussammat  Sahib  Bibi), 

(2)  49  P.  R.  1905  {Daropti  v.  Jaspat  Rai). 

(3)  (1910)  I.  L.  R  32  AIL  410  (Kluoaja  Muhammad  Khan  v.  Husaini 

Begam), 
(lj  (1904)  C  Bom.  L  R.  421  (Rakhmabai  wGobind), 
(5:  (1909)  I  L.  R.  33  Mad.  23*  iSliuppu  Ammal  v.  Subramaniyan), 
(6)  (1911)  12 Indian  Cases  185  (Arumuga  Goundan  v,  Chinnammal), 
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this  contract  ;  the  clause  w  is  inserted,  in  our  opinion,  not  with 
the  object  of  benefitting  the  plaintiffs  but  with  the  object  of 
freeing  Sultan  from  any  further  liability  to  pay  the  mortgage 
debt.  We  hold  therefore  that  the  District  Judge  has  rightly 
refused  to  hold  Hazar  Khan  personally  liable  for  the  claim  to 
interest. 

It  will  however  be  observed  that  all  that  is  decided  by 
64  P.  R.  1902  (I), on  which  the  learned  District  Judge  relies, 
is  that  the  purchaser  of  the  equity  of  redemption  is  not  per- 
sonally liable,  aud  we  were  at  first  disposed  to  question  whe- 
ther a  decree  could  not  be  passed  against  Hazar  Khan  to  bo 
executed  only  by  process  against  the  laud  in  question.  But 
as  Mr.  Shafi  points  out,  the  deed  provides  for  redemption  of 
the  land  on  payment,  not  of  the  mortgage  debt  plus  interest, 
but  simply  on  payment  of  the  mortgage  money  {zar-i  marhuna) 
what  is  meant  by  zar-i-marlmna  is  clear  from  the  use  of  the 
same  expression  in  other  parts  of  the  deed  ;  we  read  in  one 
place  that  so  much  of  the  zar-i-marhun  i  is  to  bear  interest, 
and  in  another  place  we  read  that  the  zar-i -marhuna  has  been 
received  by  credit  to  book  account.  So  45  P.  R.  11)13  (2),  on 
which  Mr.  Shafi  relies  is  just  in  point,  and  Rai  Bahadur  Sheo 
Narain  owns  that  he  cannot  distinguish  it.  As  the  deed  itself 
provides  for  redemption  on  payment  of  the  principal  mortgage 
debt  even  the  original  mortgagor  could  have  redeemed  on  pay- 
ment of  Rs.  700  and  the  mortgagor's  veudee  cannot  be  in  a 
worse  position.  The  interest  is  not  .i  charge  on  the  laud.  So 
the  plaintiffs  cannot  follow  the  land. 

The  appeal  fails  and  is  dismissed  with  costs. 

Appeal  dismissed. 

No.  99- 

before  Hon.  Mr.  Justice  Che  via  and  Hon.  Mr.  JusUa 
8hadi  Lai. 

AMAR  NATH  AND  OTHERS—  (Plaintiffs)— 
APPELLANTS, 
Versus 
ISHAR  SINGH— (Dbfkbdant)— RESPONDENT, 

Civil  Appeal  No.  781  of  1914. 

Arbitration— award — whether  arbitrator  can    review  his  award— and 
whether  award  can  be  put  forward  in  defence  in  a  Civil  suit. 

Ihe  parties  to  the  present  suit  had  a  disputo  as  to  tho  boundaries  of 
certain  lands  aud   it  came  before  the   Colonization  Officer   (as  a   Revenue 

(1)    54  P.  R.  1902  (Muhammad  Sadiq  v.  Mussammat  Sahib  Bibi). 
(2)  45  P.  R.  1*J13  (Aha  Khan  v.Kanshi  Ram). 
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Officer)  and  the  parties  asked  him  to  act  as  arbitrator.  He  gavo  his  decision 
in  favour  of  defendant.  Subsequently  he  took  up  the  matter  again  suo  motu 
and  holding  that  he  had  been  misled  by  a  mistake  in  plans  decided  in 
favour  of  plaintiffs.  The  case  was  taken  up  to  the  Financial  Commissioner 
who  held  that  the  first  award  was  binding  and  could  not  be  set  asido. 
Plaintiff  then  brought  the  present  suit  for  a  declaration. 

Held,  that  though  a  Court  may  in  certain  circumstances  remit  an  award, 
an  arbitrator  cannot  review  his  own  award. 

I.  L.  R.  23  All.  383  (P.  C.)  [l\  I.  L.  R.  9  Cal.  375  (2)  and  I.  L.  R. 
38  Cal.  421  (3),  referred  to,  also  Russell  On  Arbitration,  pp.  114  and  115. 

Held  also,  that  the  award  was  a  good  defence  in  the  Civil  suit. 
32  P.  R.  18S3  (1),  confirmed  by  the  Privy  Council  in  70  P.  R.  1891  (5), 
referred  to. 

Second  appeal  from  the  decree  of  T.  P.  Ellis,  Esquire,  Divisional 
Judge  of  the  Shahpur  Division  at  Sargodha,  dated  the  23rd 
March  1914. 

Nanak  Chand,  for  Appellants. 
Beechey,  for  Respondent. 
The  judgment  of  the  Court  was  delivered  by —  •  "* 

Chevis,  J. — A  dispute  between  the  parties  as  to  the  boun-  \2th  May  1917. 
daries  of  certain  lands  which  ea?h  had  purchased  came  before 
Mr.  Rudkin,  Colonization  Officer,  and  the  parties  asked  him 
to  act  as  arbitrator.  He  gave  bis  decision  in  favour  of  defen- 
dant. Subsequently  be  took  up  the  matter  again  suo  motu, 
and  holding  that  be  bad  been  misled  by  a  mistake  in  plans 
decided  in  favour  of  the  plaintiff.  The  case  was  taken  to  the 
Financial  Commissioners,  who  held  that  the  first  award  was 
binding  and  could  not  be  set  aside. 

Plaintiff  sues  for  a  declaration.  The  first  Court  held  that 
the  first  award  was  inoperative,  and  the  second  invalid  as 
passed  without  hearing  objection,  and  gave  a  decision  on  the 
merits  in  plaintiff's  favour. 

The  learned  District  Judge  on  appeal  dismissed  the  suit 
holding  that  Mr.  Rudkin  bad  no  power  to  review  bis  award 
once  passed  and  that  the  first  award  was  binding  on  the 
parties.     Plaintiff  appeals  to  this  Court. 

For  the  appellant  it  has  been  argued  that  the  first  award 
was  never  delivered  But  the  record  shews  that  it  was  pro- 
nounced in  presence  of  the  defendant,  Mr.  Rudkin  ordering 
that  a  copy  should  be  sent  to  the  plaintiff. 

(1)  (1901)  I.  L.  R.  23  All.  383  (P.  0.1  (Jafri  Beqam  v.  Syed  AH  Raza). 

(2)  (1883)  I.  L.  R.  9  Cal.  57 5  (Dutto  Singh  v.  Dosad  Bahadur  Singh). 

(3)  (1911)  I.  L.  R.  38  Cal.  421  (Baikanta  Nath  v.  Sita  Nath). 

(4)  32  P.  R.  1888  (Alum  Khan  v.  Muhamviad  Nawaz  Khan). 

(5)  70  P,  R.  1891  (P.  0.)  (Muhammad  Nawaz  Khan  Alam  Khan). 
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We  are  of  opinion  that  the  Divisional  Judge's  decision  is 
correct,  and  that  Mr.  Rudkin,  having  once  delivered  his 
award,  was  incompetent  to  review  it  in  any  way.  In  audition 
to  the  cases    cited   hy    the   learned   District   Jndge  *  we   note 

*  F«.  I.  L.  R.  23  AIL  3S3  3B  €al  421  (3)  a  <***  wheM  *•  Munsif 
(P.  CO  (1)  and  1.  L.  R.  9  trying  a  suit  acted  ;.s  arbitrator  on  the 
Cat.  575  (2).- Ed.,  P.  E.       iequest   of   t]ie   parties   and   gave     an 

award,  which  it  was  held  he  had  no  power  to  review — and 
Russell  On  Arbitration,  pages  lit  and  I 1 5.  The  award  having 
once  been  given  the  arbitrator's  functions  cease,  and  he  has  no 
powers  of  review. 

A  Court  may  in  certain  circumstances  remit  an  award, 
but  an  arbitrator  cannot  review  his  own  award. 

Then  it  is  urged  that  the  award  was  not  filed  in  Court, 
but  the  learned  District    Judge    has   quoted   good    authority  * 

*  Viz  32  P  R    1888  (4)     f°r  staiinS    that  **  can  be  Put    forward 
confirmed    by   P.  C.  in  70     as  a  good  defence  in  a  Civil  suit. 
P.  R.  1891  (5).— Ed.,  P.  R. 

Then  plaintiff's  counsel   wished    to    argue    that   the    first 

award  was  void  for  legal  misconduct,   but    no   such   plea   was 

raised  in  the  lower  Courts  and  we  decline    to    allow   any    such 

plea  to  be  raised  here. 

We  uphold  the  decision  of  the  learned  District  Judge 
dismissing  the  suit,  and  dismiss  the  appeal  with  costs. 

Appeal  dismissed. 


No.  100- 
Before  Bon  Mr.  Shah  Din,  Chief  Judge, 
and  Hon.  Mr.  Justice  LeRossignol. 

MTSSAMMAT  CHINTI- (Plaintiff)— APPELLANT, 

Versus 

ISHAR    AND  OTHERS— (Defendants)— RESPONDENTS. 

Civil  Appeal  No.  1976  of  1916. 

Punjab  Courts  Act,  III  o/  1914,  section  41  (3;— second  appeal -on  point 
of  custom  without  certificate. 

The  property  in  dispute  had  been   gifted  by  one  O.   to  his  daughter 
Mu8sammat   K.     The   plaintiff,   Mussammit  0.,   a   greal-grand-daughtor  of 
K.,  elained  to  be  entitled  to  the  property  in  preference  to  the  defendants, 
the  male  descendants  of  the  donor.    Tho  property  was  last  held  by  plain- 
CD  (1901)  I.  L.  R.  23  All.  383  (P.  C.)  {Jafri  i  AH  Raza) 
(2)  (1883J  /.  L.  R.  9  Cal  .".7;,  (Dutto  Singh  v.  Dotad  Bahadur  Sinah)    ' 
(3,  (1911)  /.  /,  R.  38  Cal.  12]    BaikarUa  Nath  v.  Sita  Nath) 
(4)  32  /'.  R.  USB  (Mam  Khan  v.  Muhammad  Nawaz  Khan) 
(.r»J  70  P.  R.  1891  (P.  C.)  {Muhammad  Nawaz  Khun  v,  Alam  Khan) 
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tiff's  grand- uncle  L.,  and  the  District  Judge  on  appeal  held  that  as  plain- 
tiff was  not  an  heir  of  the  last  holder  L.  the  property  reverted  to  the 
descendants  of  tie  donor. 

Held,  that  although  the  District  Judge's  view  regarding  the  reversion 
of  the  property  to  the  plaintiffs  was  erroneous  no  second  appeal  was 
competent  without  a  certificate  under  section  41  (3)  of  the  Punjab  Courts 
Act. 

Second  appeal  from  the  decree  of  Major  R.  W.  E.  Knollys, 
District  Judge,  Hoshiarpur,  dated  the  \bth  March  1916. 

Bakhshi  Gokal  Chand,  for  Appellant. 

L.  M.  Datfca,  for  Respondents. 

The  judgment  of  the  Court  was  delivered  by— ■ 

Shah  Din,  C.  J. — A  preliminary  objection  has  been  taken  \<lth  Mav  1917 
by  the  counsel  for  the  respondents  that  inasmuch  as  a  certifi* 
cate  has  not  been  granted  by  the  District  Judge  to  the  appel- 
lant under  section  41  (3)  of  the  Punjab  Courts  Act  regarding 
the  question  of  custom  involved  in  this  case,  no  second  appeal 
lies  to  this  Court.  After  bearing  the  appellant's  counsel,  we 
think  that  there  is  force  in  this  objection  and  it  must  be 
allowed. 

The  question  of  custom  involved  in  this  case  ia  whether 
the  appellant,  Mussammat  Chinti,  who  is  great-grand-daughter 
of  Mussammat  Karmon  to  whom  a  gift  of  the  property  in 
suit  is  found  to  have  been  made  by  her  father,  Gursa,  is  en- 
titled to  succeed  to  the  property  in  question  (of  which  the 
last  holder  was  her  grand-uncle  Lehna)  in  preference  to  the 
respondents  who  are  male  descendants  of  the  donor,  Gursa. 
The  Munsif  was  of  opinion  that  since  Mussammat  Chinti  is  a 
direct  lineal  descendant  of  the  original  donee,  Mussammat 
Karmon,  she  has  a  right  to  succeed  to  the  property  in  suit 
before  the  heirs  of  the  donor,  Gursa,  to  whom  the  property 
would  revert  only  on  the  entire  extinction  of  the  line  of  the 
donee.  On  appeal  the  learned  District  Judge  has  held  that, 
according  to  the  rule  of  custom  applicable  to  a  case  of  this 
kind  as  laid  down  in  certain  decisions  of  this  Court,  the  pro- 
perty reverts  to  the  heirs  of  the  donor  in  the  event  of  all  the 
'heirs,"  and  not  all  the  "  descendants, "  of  the  donee  being 
exhausted  ;  and  that  since  Mussammat  Chinti  is  not  an  "  heir  " 
of  the  last  holder  Lehna,  her  existence  cannot  p. event  the 
property  from  reverting  to  the  heirs  of  the  donor.  In  our 
opinion  this  view  of  the  rule  of  custom  that  governs  this 
case  is  prima  facie  erroneous,  as  it  is  based  upon  a  misconcep* 
tion  of   the  decisions  of  this    Court;  but    whether  the  District  '        -     .  ;.: 

Judge's  view  be  right  or  wrong,  the  fact  remains  that  in  hia 
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opinion  Mussammat  Ohinti  was  not  an  heir  of  her  grand-uncle, 
Lehna,  by  custom  and  therefore  was  not  entitled  to  oust  the 
heirs  of  the  donor  from  succession  to  the  property  in  suit. 

An  application  for  grant  of  a  certificate  was  made  to  the 
learned  District  Judge,  but  he  rejected  it  on  the  ground  that 
he  entertained  no  doubt  that  Mussammat  Chinti  was  not  an 
heir  of  the  donee  and  had  no  right  therefore  to  succeed  to  the 
property  in  dispute  in  preference  to  the  heirs  of  the  donor. 

We  hold  that  in  the  absence  of  a  certificate  by  the  Dist- 
rict Judge  no  second  appeal  lies  to  this  Court  from  his 
decree,  so  far  as  the  question  of  custom  involved  in  this  case  is 
concerned.  We  accordingly  maintain  the  judgment  and  decree 
of  the  District  Judge  and  dismiss  this  appeal  with  costs. 

Appeal  dismissed. 

No- 101- 

Before  Hon.  Mr.  Shah  Din,  Chief  Judge, 

and  Eon.  Mr.  Justice  LeRossignol. 

MUHAMMAD   BAKHSH   AND  OTHERS— (Plaintiffs)— 

APPELLANTS, 

Versus 

MUSSAMMAT  KARAM   ILAHI    AND  OTHERS— 

(Defendants)— RESPONDENTS. 

Civil  Appeal  No.  430  of  1913. 

Custom—succession— by  widow— whether  to  life  estate  or  maintenance— 
in  the  presence  of  collaterals  in  fourth  degree— Bhaplas  of  Tahsil  Multan — 
Riwaj-i-am — construction  of. 

Ueld,  that  the  plaintiils,  collaterals  in  the  fourth  degree,  had  failed  to 
prove  that  by  custom  among  Bhaplas  of  Tahsil  Multan  the  widow  of  their  de- 
ceased soilless  collateral  is  entitled  only  to  maintenance  in  their  presence 
and  not  to  the  usual  life  estate. 

Eeld  also,  that  the  reply  in  the  Riwaj-i-aiu  of  the  tahsil  relied  on  by 
the  plaintiils  must  be  construed  as  being  strictly  limited  to  the  case 
which  is  set  out  in  the  question  which  contemplated  the  death  of  a 
proprietor  leaving  a  widow,  a  brother,  or  brother's  sons,  and  did  no1 
therefore  apply  at  all  to  collaterals  iu  the  fourth  degree. 

First  appeal  from  the  decree  of  H.  F.  Forbes,  Esquire,  District 
Judge,  Multan,  dated  the  Hh  November  1912. 
FaBl-i-Hussain  and  Niaz  Ali,  fur  Appellants. 
Muhammad  Shafi  and   Muhammad    Bakhsh,   for   Respom 
dents. 

The  judgment  of  the  Court  whs  delivered  by — 
.►.«   *,      .q|?  LeRossignol,  J. — On  the  20th  September  1907  died  Ahmad 

Bakhsh  of  the  Bhapla  tribe  of  Tahsil    Multan    leaving    a   con- 


November,  1917.]  CIVIL  JUDGMENTS— No.  101. 


387 


siderable  estate.  Plaintiffs  are  his  collaterals  whilst  the  chief 
defendants  are  respectively  the  widow,  the  minor  daughter  and 
the  mother  of  the  deceased,  and  the  claim  brought  by  the 
plaintiffs  is  that  these  defendants  are  not  entitled  to  the  suc- 
cession but  only  to  maintenance.  Consequently  the  plaintiffs 
ask  for  possession  and  failing  that  pray  for  an  injunction 
restraining  the  defendants  from  wasting  the  estate.  Plaintiffs 
based  their  claim  to  the  relief  on  the  assertion  that  the  pai'ties 
are  governed  by  their  own  tribal  an!  general  custom  and  that 
defendant  No.  1  was  wasting  the  estate.  Defendants  travers- 
ed all  the  allegations  of  the  plaintiffs  and  denied  their  locus 
standi  to  bring  the  suit  in  the  presence  of  the  daughter  of  the 
last  male  owner.  The  most  important  issues  in  the  case  are 
whether  the  property  in  suit  is  ancestral  and  whether  the 
widow,  Mussammafc  Karm  Ilahi,  is  entitled  solely  to  mainten- 
ance and  not  to  possession  of  her  deceased  husband's  estate. 
The  lower  Court  has  found  that  only  the  properties  mxrked  3, 
4,  5,  8,  13  and  16  are  ancestral,  that  there  is  no  proof  that  the 
widow  was  wasting  the  property,  that  the  plaintiff -j  have  failed 
to  establish  a  custom  whereby  among  them  a  widow  fails  to 
succeed  to  her  husband's  estate  and  is  entitled  only  to  mainten- 
ance and  that  the  plaintiffs  who  are  removed  by  more  than 
three  generations  from  the  deceased  have  no  locus  standi  in  the 
presence  of  the  daughter. 

We  have  considered  carefully  the  various  instances  of  the 
operation  of  custom  cited  by  the  two  parties  and  as  a  result 
we  find  ourselves  in  agreement  with  the  Court  below  that  the 
plaintiffs  have  not  succeeded  in  establishing  the  custom  pro- 
pounded by  them,  a  custom  which  is  certainly  at  variance  with 
the  almost  universal  Punjab  agricultural  oustom  that  a  widow 
in  the  absence  of  male  issue  succeeds  to  a  life  interest  in  her 
deceased  husband's  estate. 

On  behalf  of  the  plaintiffs-appellants  it  was  urged  that 
the  Riwaj-i-am  of  the  Multan  Tahsil  favoured  their  contention 
and  that  the  instances  produced  by  the  defendants,  which  ap- 
pear to  be  contrary  to  the  custom  set  forth  in  the  Riwaj-i-am, 
were  cases  of  recent  date  which  were  still  open  to  challenge 
and  which  dealt  with  only  quite  small  estates.  With  regard 
to  the  Riwaj-i-am  entry,  we  find  that  the  Riwaj-i-am  of  the 
Multan  Tahsil  was  compiled  more  than  35  years  ago  and  the 
replies  to  the  questions  indicate  that  there  was  a  considerable 
diversity  of  opinion  among  the  various  tribes  regarding  the 
custom  which  prevailed  in  the  cases  propounded  to  them.  The 
Riwaj-i-am  or  rather  that  portion  of  it  upon  which  the  appel- 
lants rely  is  printed  at  page  6  oe  the  paper-book  and  its  maan- 
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ing.  ns  contended  for  by  the  appellants,  is  that  a  widow  in  the 
presence  of  collaterals  is  entitled  to  maintenance  only.  The 
reply,  however,  mast  be  construed  as  being  strictly  limited  to 
the  case  which  is  set  out  in  the  question,  and  the  question 
evidently  contemplates  the  death  of  asonless  proprietor  leaving 
a  widow  as  also  a  brother  or  brother's  sons.  In  such  a  case, 
says  the  Riwaj-i-am,  the  widow  is  entitled  only  to  maintenance. 
Such,  however,  is  not  the  set  of  facts  with  which  we  have  to 
deal  in  this  case,  for  Ahmad  Bakhsh  died  without  leaving 
any  brother  or  brother's  sons.  His  nearest  relatives  are  the 
plaintiffs  who  are  the  descendants  of  his  great-grand-father 
and  are  therefore  related  to  him  in  the  fourth  degree.  Con- 
sequently the  Rhvaj-i-am  establishes  nothing  in  favour  of  the 
appellants  and  it  is  noteworthy  that  in  all  the  cases  quoted  by 
them  which  they  have  succeeded  in  establishing,  the  widows 
have  given  way  not  to  collaterals  but  to  brothers  or  brother's 
sons  of  the  deceased. 

Finding  as  we  do  that  the  plaintiffs  have  not  proved  the 
custom  propounded  by  them  and  that  the  widow  of  Ahmad 
Bakhsh  is  entitled  to  a  life  interest  in  the  estate,  we  see  no 
necessity  to  decide  the  other  questions  debated  in  the  Court 
below  except  that  dealing  with  the  alleged  waste  by  the 
widow.  Before  us  Mr.  Fazl-i-Hussain  on  behalf  of  the  appel- 
lants has  been  forced  to  admit  that  he  can  point  to  no  proof  of 
waste  except  this,  that  the  widow  professes  to  have  spent  the 
whole  of  her  income  from  the  estate  but  can  give  no  details 
of  the  channels  down  which  the  money  disappeared.  To  this 
it  is  a  sufficient  reply  that  the  widow  is  entitled  to  the  enjoy- 
ment of  the  whole  of  the  income  of  the  estate  and  is  not 
bound  to  account  for  her  expenditure  to  possible  reversioners. 
The  question  whether  the  daughter  of  Ahmad  Bakhsh  was  the 
next  heir  after  her  mother's  demise  was  put  in  issue  solely 
with  reference  to  the  objection  that  in  the  presence  of  the 
daughter  the  plaintiffs  had  no  locus  standi  to  sue  either  for 
possession  or  for  an  injunction.  This  issue,  however,  since  we 
find  that  the  plaintiffs  are  not  on  the  merits  entitled  to  a  decree 
either  for  possession  or  for  an  injunction,  we  see  no  adequate 
necessity  for  deciding. 

We  find  therefore  that  the  widow  is  entitled  to  retain 
possession  of  her  husband's  property  during  her  life-time  and 
that  no  waste  of  the  estate  by  her  has  been  established  and  on 
these  findings  wo  dismiss  the  appeal  with  costs. 

Appeal  di8mi 
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No.  102. 

Before  Ron.  Mr.  Shall  Din,  Chief  Judge, 
and  Hon.  Mr.  Justice  LeRossignol. 

HARKISHEN  SINGH  AND    OTHERS— (Plaintiffs) 
APPELLANTS, 

Versus 

SARMUKH  SINGH— (Defendant)— RESPONDENT. 

Civil  Appeal  No.  2144  of  1914. 

Indian  Registration  Act,  XVI  of  1908,  section  77— Citil  suit  brought 
without  appealing  to  Registrar  against  Sub- Registrar's  refusal  to  register— 
whether  competent. 

Held,  that  a  refusal  by  the  Registrar  to  order  registration  is  a  condi- 
tion precedent  of  a  civil  suit  brought  under  section  77  of  the  Registration 
Act,  and  as  in  this  case  the  Sub-Registrar's  refusal  to  admit  to  registra- 
tion had  not  been  appealed  against  to  the  Registrar  the  suit  was  not 
competent. 

First  appeal  from  the  decree  of  B.  F.  Forbes,    Esquire,  District 
Judge,  Lahore,  dated  the  2nd  June  1914. 
Dev  Raj  Sawney,  for  Appellants. 
Mehr  Chand,  for  Respondent. 
The  judgment  of  the  Court  was  delivered  by — 

LeRossigxol,  J. — The  only  point  arising  in  this  case  is  XQfc  j\,fay  1917. 
whether  a  suit  brought  under  section  77  of  the  Registration 
Act,  XVI  of  190S,  for  the  issue  of  an  order  directing  the  regis- 
tration of  a  document  is  competent  in  spite  of  the  circumstanoe 
that  the  Sub-Registrar's  order  refusing  registration  was  not 
challenged  in  appeal  to  the  Registrar. 

The  answer  must  be  in  the  negative. 

On  behalf  of  the  appellant  it  is  contended  that  au  appeal 
to  the  Registrar  would  have  been  superfluous  and  of  no  avail 
as  the  Sub-Registrar  had  informally  referred  the  case  to  the 
Registrar  who  had  directed  the  Sub-Registrar  to  write  a  formal 
order  of  refusal  to  register. 

We  cannot  say  what  the  result  of  a  properly  preferred 
appeal  to  the  Registrar  would  have  been,  but  that  consideration 
is  irrelevant. 

The  essential  fact  is  that  a  refusal  by  the  Registrar  to  order 
registration,  is  a  condition  precedent  of  a  civil  suit  brought 
under  section  77  of  the  Registration  Act  and  in  this  case  the 
Sub-Registrar's  refusal  to  admit  to  registration  was  not  appeal* 
ed  against  to  the  Registrar. 

The  Legislature   has  provided   the    appellant     with    two 
remedies,  to  be  employed  in  a  fixed  order  ;  appellant  has  neglected 
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to  avail  himself  of  the  first  remedy  and  has  rushed  to  the 
second,  which  is  not  open  to  him,  because  the  first  if  tried 
might  have  sufficed. 

We  dismiss  the  appeal  with  costs. 

Appeal  dismissed. 


No- 103. 

Before  Hon.  Mr.  Justice  Scott- Smith  and    fJon.  Mr.  Justice 

Leslie  Jen  ex. 
ISMAIL  AND  OTHERS— (Plain-tiffs)—  APPELLANTS, 

Versus 

MUSSAMMAT  SLTLTAN  BIBI  AND  OTHERS— 

(Defendants)—  RESPON/DE  NTS. 

Civil  Appeal  No.  1463  of  19)4. 

Res  Judicata— Civil  Procedure  Code,  Act  V  of  1908,  section  11 — Minor  — 
whether  bound  by  a  previous  decision  in  a  suit  brought  by  hit  guardian — 
neglect  of  guardian— custom— succession— reversion  of  gifted  property  to 
donor's  family  where  donee  left  a  daughter. 

One  N.,  on  28th  August  18S3,  made  a  gift  of  the  land  now  in  dispute  to 
four  sons  of  his  sister  who  all  died,  the  defendant  being  the  daughter  of  one 
of  them.  On  16th  March  1893  N.  had  a  son  born  to  him.  In  1895  N.  died 
and  on  25th  November  1895  this  son,  through  his  mother  brought  a  suit  for 
possession  of  the  land  in  dispute  on  the  ground  that  the  gift  was  invalid. 
A  suit  previously  brought  by  N.  himself  for  cancellation  of  the  gift  had  been 
dismissed.  The  son's  suit  was  also  dismissed  on  the  30th  March  189G  on 
two  grounds,  viz.,  (1)  because  N's  previous  suit  had  been  dismissed  and  (2) 
because  he  was  an  after-born  son  and  had  therefore  no  locus  standi  to  con- 
test the  gift.  No  appeal  was  fded  from  that  decree.  On  2nd  December  1912 
the  son,  being  now  of  age,  brought  the  present  suit  on  the  grounds  (1)  that  the 
gift  was  invalid  and  (2)  that  all  the  donees  having  died  without  male  issue 
the  land  reverted  to  him. 

Held,  that  it  could  not  bo  said  that  the  plaintiff's  mother  had  been  guilty 
of  negligence  in  not  appealing  from  the  decision  of  1896,  as  at  the  time  the 
statin  of  an  after-born  son  to  challenge  an  alienation  by  his  father  prior  to 
his  birth  was  not  recognised,  ride  79  P.  R  1930  (1)  and  was  ojly  fully 
declared  by  55  P.  R  1903  (F.  B.)  (2)  and  that  the  previous  decision  was 
therefore  res  judicata, 

35  P.  R.  1898  (3),  distinguished. 

Held  also,  that  where  negligence  is  proved  the  previous  decision  against 
a  minor  does  not  operate  as  re*  judicata. 

36  P.  W.  R.  1912  (4)  and  117  P.  L.  R.  1916  (5),  approved. 

Held  further  that,  in  the  presence  of  a  daughter  of  the  donee,  gifted  pro- 
perty does  not  rovert  to  the  collaterals  of  the  donor. 
84  P.  R.  1909  (C)  and  OS  PR.  1911  (7),  referred  to. 

(1)  79  P.  R.  1900  (Bham  Singh  v.  Sucha). 

(2)  55  P.  R.  1903  (F.  B.)  (Jowala  v.  llira  Si  >gk). 

(3)  35  P.  R.  1898  (Ahmad  Ali  Shah  v.  Amir  Shah). 

(4)  36  P.  W.  R.  1912  (Mohammad  v.  Sukha  Singh). 

(5)  117  P.  L.  R  1916  (Mohan  Lai  v.  Neki). 

(6)  84  P.  R.  1909  (Qurdit  Singh  v.  Mussammat  Prem  Kaur). 

(7)  68  P.  R.  1911  (Lachhman  v.  BhagwanSahai). 
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Second  Appeal  from  the  decree  of  A.  E.  Martineau,  Esquire, 
Additional  Divisional  Judge,  Amritsar,  at  Gurdaspur,  dated 
the  \Uh  April  1914. 

Tek  Cband,  for  Appellants. 

Moti  Sagar,  for  Respondents. 

The  judgment  of  the  Court  was  delivered  by — 

Scott- Smith,  J. — The  facts  of  the  case  out  of  which  this  \§th  to au  \§ll * 
second  appeal  arises  are  as  follows  ; — On  the  28th  August  1883 
Umra  made  a  gift  of  the  land  now  in  dispute  to  the  four  sons 
of  his  sister,  vis.,  Rahim  Bakhsh,  Karim  Bakhsh,  Mahtab  and 
Faujdar.  All  these  donees  have  died  and  Mussammat  Saltan 
Bibi,  defendant-respondent,  is  the  daughter  of  Rahim  Bakhsh. 
At  the  time  of  the  gift  Umra  was  sonless,  but  on  the  16th 
March  1893  his  son  Mubarak  Ali  was  bora.  In  1395  Umra 
died  and  on  the  25th  of  November  1895  Mubarak  Ali,  through 
his  mother,  as  his  next  friend  brought  a  suit  for  possession  of 
the  land  in  dispute  on  the  ground  that  the  gift  was  invalid. 
Previously  a  suit  brought  by  Umra  himself  for  cancellation 
of  the  gift  had  been  dismissed.  Ou  the  30th  of  March  1896 
Mubarak  Ali's  suit  was  dismissed  on  two  grounds  (1)  be- 
cause Umra's  previous  suit  had  been  dismissed  and  (2)  because 
he  was  an  after-born  son  and  therefore  had  no  locus  standi  to 
contest  the  gift.  No  appeal  was  filed  from  that  order.  Ou  the 
2nd  December  1912  the  present  suit  was  brought  by  Mubarak 
Ali  on  the  grounds  (1)  that  the  gift  was  invalid  and  (2)  that 
as  all  the  donees  had  died  without  male  issue  the  land  reverted 
to  him.  The  first  Court  decreed  the  plautiff's  claim,  holding 
that  the  gift  was  invalid  and  that  the  previous  decision  dismiss- 
ing the  suit  on  the  30th  March  1896  did  not  operate  as  res 
judicata  because  it  was  the  duty  of  the  plaintiff's  next  friend 
to  prefer  an  appeal  therefrom,  as  there  were  excellent  grounds 
for  doing  so,  and  as  she  had  failed  to  do  this  the  plaintiff 
was  not  bound  by  the  decree.  On  appeal  the  Additional  Divi- 
sional  Judge  held  that  under  all  the  circumstances  it  could  not 
be  said  that  the  plantitFs  next  friend  was  guilty  of  negligence 
in  not  appealing  from  the  previous  decision  in  1896,  the  likeli- 
hood of  the  appeal  being  successful  at  that  time  being  extreme- 
ly doubtful.  He  therefore  held  that  the  dismissal  of  the  pre- 
vious suit  was  a  bar  to  the  present  one  under  section  11,  Civil 
Procedure  (  ode,  and  accepting  the  appeal  dismissed  the  plain- 
tiff's suit  with  costs.  Mubarak  Ali  died  after  the  decision  of 
the  case  in  the  first  Court  and  his  reversioners  Were  brought 
on  the  record  as  Ids  legal  representatives  and  are  now  the  ap- 
pellants before  this  Court. 
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Bakhshi  Tek  Chand  in  arguing  the  appeal  on  behalf  of 
the  appellants  has  referred  to  35  P.  R.  189S  (1)  wherein  it  was 
held  that  the  omission  by  the  guardian  <vJ  litem  to  appeal  fi-om 
the  decree  passed  against  the  minor  plaintiff  in  a  previous  suit, 
notwithstanding  that  there  were  excellent  grounds,  both  in 
law  and  on  the  facts,  for  an  appeal,  amounted  to  gross  negli- 
gence on  her  part,  and  that  under  such  circumstances  it  would 
be  contrary  to  law  and  equity  to  hold  the  plaintiff  bound  by 
the  former  decree.  It  was  laid  down  in  that  ruling  that  the 
position  of  a  guardian  ad  litem  of  a  minor  being  that  of  a 
trustee,  he  is  bound  strictly  to  act  in  the  interests  of  the 
minor.  It  was  also  pointed  out  that  every  case  must  be  judg- 
ed by  its  own  facts,  and  for  the  purpose  of  finding  out  whether 
such  guardian  was  guilty  of  laches  or  fraud  in  previo'us  proceed- 
ings the  Court  had  power  to  go  into  them  and  to  form  its 
own  conclusions  regarding  them.  The  facts  of  that  case  were 
special  and  it  was  held  upon  them  that  the  guardian  ad  litem 
had  been  guilty  of  negligence  in  not  appealing.  But  the  facts 
of  the  present  ca<e  are  quite  different  ;  in  1896  theie  had  been 
no  decision  by  this  Court  as  to  the  locus  standi  of  an  after-born 
son  to  object  to  an  alienation  made  by  his  father  prior  to  his 
birth.  Four  years  later  the  ruling  No.  79  P.  B.  1900  (2)  was 
published  in  which  it  was  held  that  in  the  absence  of  a  special 
custom  to  the  contrary  an  after-born  son  could  not  object  to  a 
sale  of  land  effected  by  his  father  prior  to  his  birth.  The  learn- 
ed Judge  stated  that  there  was  no  authority  for  the  conten- 
tion that  the  son  could  object  to  a  sale  of  land  effected  piior  to 
his  birth  and  that  tho  Court  had  to  fall  back  upon  the  Hindu 
Law  which  in  the  absence  of  custom  was  the  personal  law  of 
the  parties.  It  was  not  until  the  Full  Bench  judgment  report- 
ed as  55  P.  B.  1903  (,3)  appeared  that  the  right  of  the  after- 
born  son  was  fully  declared.  We  agree  with  the  Lower  Ap- 
pellate Court  that  in  1896  when  the  previous  suit  was  dis- 
missed the  qut  stion  whether  an  afttr-born  son  had  any  locus 
standi  was  open  to  considerable  doubt.  Considering  that  a 
Judge  of  this  Court  in  1900  held  in  a  considered  judgment 
that  an  after-born  son  in  the  absence  of  proof  of  a  special  cus- 
tom had  no  locus  standi  to  contest  an  alienation  made  prior 
to  his  birth,  we  fail  to  see  how  it  can  be  Baid  that  Mubarak 
Ali'a  mother  ought  to  have  consideted  fchsl  he  had  such  n  right 
and  ought,  to  have  appealed.  We  quite  agree  with  Mr.  Tek 
Chand  that  in  cases  where   negligence    is  proved,   such  as    the 


(1)  35  P.  R.  1898  {Ahmad  Ali  Shah  v.  Amir  Shah). 

(2)  79  /'.  H.  1900  {Sham  Singh  r.  Sucha). 

(3)  55  P.  R.  l'J03  {!''.  U.)  {Juuala  v.  Hira  Singh). 
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cases   reported   as   36   P.    17.  P.    1912(1)    and    117   P.   L.   B. 

1916  (2),  a  previous  decision  against  a  minor  dres  not  operate 
as  res  judicata  ;  but  we  have  no  difficulty  in  agreeing  -with  the 
Lower    Appellate    Court   that  Mubarak  Ali's  mother  cannot  be 

said  to  have  been  guilty  of  any  negligence  in  not  appealing 
from  the  decisiou  of  1696. 

It  was  further  urged  on  behalf  of  the  appellants  that  in 
any  case  they  were  entitled  to  the  land  by  reversion,  all  the 
donees  having  now  died  without  male  issue  T his  ground  was 
not  specifically  taken  in  the  grounds  of  appeal  and  counsel  was 
not  really  entitled  to  urge  it  at  all.  At  the  same  time  we 
think  there  is  no  force  in  this  ground.  84  P.  B.  1909  (3)  and 
68  P.  B.  191 1  (4)  are  clear  authorities  for  the  proposition  that 
gifted  property  does  not  revei't  to  the  collaterals  of  the  donor 
in  the  presence  of  a  daughter  of  the  donee.  Another  point 
urged  by  counsel  was  that  three  of  the  four  donees  died  with- 
out issue  and  that  Rahini  Bakhsh  alone  left  a  daughter  and 
that  the  shares  of  the  three  donees  who  died  without  issue  at 
all  events  must  revert  to  his  clients.  This,  however,  was 
never  urged  in  the  first  Court  and  is  inconsistent  with  the 
claim  set  forth  in  the  plaint  in  which  the  plaintiff  clearly 
stated  that  the  land  reverted  to  him  upon  the  death  of  the 
last  of  the  donees,  Rahini  Bakhsh.  We  cannot  allow  a  point 
of  this  kiud  to  be  taken  up  in  second  appeal  for  the  first  time. 

The  appeal  fails  and  is  dismissed  with  costs. 

Appeal  dismissed. 


Privy  Council. 
No- 104- 

Present  : —  Lord  Dunedin,  Lord  Shaic,   Lord   Sumner,    Sir 
John  Edge  and  Mr.  Ameer  Ali. 

H.  H.  BRIJ  INDAR  SINGH— APPELLANT, 

Versus 

LALA  KANSHI  RAM  AND  OTHERS-RESPONDENTS. 

Privy  Council  Appeal  Noi  70  of  1916 

(Chief  Court  Civil  Appeal  No.  491  of  1909). 

Indian  Limitation  Act,  IX  of  1908,  sections  5  and  14— limitation— appeal 
— general  rule  to  allow  time  spent  in  presenting  a  proper  application  for 
review— discretionary   power  of  Court  when  open  to  consideration  in  Appellate 

(1;  36  P.  W.  R.  1912  » Mohammad  v.  SukUa  Singh). 
.2)  117  P.  L.  R   1916  {Mohan  Lai  v.  Neki). 

(3)  84  P.  R.  1909  {Gurdit  Singh  v.  Mussammat  Prem  Kaur). 

(4)  68  P.  R.  1911  {Lachhman  v.  Bhagwan  Sahai). 
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(tout—  Civil  Procedure  Code,  Act  XIV  <>f  1882.  sections  366,  368,  371  end 
588— application  to  bring  representatives  of  deceased  patties  on  record.— 

review  of  order  of  abatement  -necessity  of  notice  to  other  si<le  before  order 
of  abatement  i»  made—  introduction  of  representatives  of  deceased  party  at  any 
stage  of  n  suit  sufficient  for  all  stones. 

field,  that  the  general  rule  laid  down  by  Full  Bpncv.es  in  all  the  High 
Courts  in  India  and  acted  on  for  many  years,  viz.,  that  an  appellant  ought 
ordinarily  to  be  deemed  to  have  acted  with  ordinary  diligence  in  pro- 
secuting his  appeal  when  the  whole  period  between  the  date  of  the  decree 
appealed  against  and  the  date  of  presenting  the  appeal  does  not,  after  ex- 
cluding the  time  spent  in  prosecuting  with  due  diligence  a  proper  applica- 
tion for  review  of  judgment,  exceed  the  period  prescribed  by  law  for 
presenting  the  appeal,  should  not  be  interfered  with. 

183  P.  ft.  1888  (F.  B.)  (I).  7  W.  ft.  529  (2),  I.  L.  R.  5  All.  591  (3),  and 
I.  L.  R.  19  All.  348  (4),  referred  to. 

Also  I.  L.  R.  10  AIL  587  (5). 

Bemble  :  a  mere  mistake  in  law  is  not  per  sc  a  sufficient  reason  for  asking 
'!  i'  Court  to  exercise  Us  discretion  under  section  5  of  the  Limitat  on  At  t. 

Held  also,  that  although  an  Appellate  Court  would  not  ordinari'y  inter- 
fere with  tbe  discretic  n  exercised  by  the  lewer  Court  under  section  5,  it 
will  do  so  where  the  Judge  who  purports  to  exercise  the  di-cretion  does  so 
under  the  view  thai  there  is  no  general  rule  when  in  fact  ihere  is  one,  or  in 
other  \  ords  has  misdirected  himself  as  to  the  law  to  be  applied.  The  dis- 
cretion must  be  a  judicial  and  not  an  arbitrary  one. 

(1891)  16  Appeal  Cases  173  (0),  referred  to. 

Held  further,  that  the  provisions  of  section  371  of  the  Code  of  Civil 
Procedure  of  1882  apply  to  orders  of  abatement  both  under  section  306  and 
section  368. 

Held  also,  that  no  order  abating  a  suit  should  be  passed  without  giving 
the  opposite  party  the  opportunity  of  appearing. 

Held  further,  that  the  introduction  of  the  representatives  of  the  plaintiff 
or  the  defendant  in   any   stage     of    the    suit,    such  as  in  an  interlocutory 
application  as  to   the  production  of  Looks,  is  an  introduction  for  all  si. 
and  the  non-presence  of  the   representatives   of  a    mere  formal  defendant 
would  afford  no  ground  for  the  abatement  of  the  suit. 

A  f  peal  from  the  order  of  the  Chief  Court  of  the  Punjab 
(Johnstone,  J.),  dated  20th  January  1911. 


The  judgment  of  Mr.  Justice  Johnstone,  dated  6th  April 
1909,  referred  to  in  the  Privy  Council  judgment,  was  as 
follows : — 

The  history  of  this  case  is  in  brief  as  follows  :-In  1903 
His  Highness  Raja   B&lbir   Singh   of    Faridkot  brought  a  suit 


1     l83  >'■  '■'•  1888  Karm  Bakhsh  v.  Daulat  Ram* 

<-'    «l-i.7    7  IV.  /.'  529   ttrojender Coomar Roy     l 

■'■      '":   '•  {■  '■  ■■■•  ■"'■   591    BalwantSmgh  v.  Qumam  ft 

807        I    U   19  All  348   /•'  B.    [hHj  Mohan  Uas  V.  Manna  Bibi). 
\b)  (1888   /  L.  R,  10  All.  587  {Ramjixoan  Mai  v.  Chand  Mai) 

6;  U8MJ  10  Appeal  Cases  173  [Sharp  v.  Wakefield). 
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under  section  283,  Civil  Procedure  ("ode  (1882),  against  Kashi 
Ram  and  Joti  Mai.  deer  e-holders,  Mr  9  H   Coates,  judgment- 
debtor,    and  two  others,  for  a  declaration  that  ceitain  property, 
attached  under  Kashi  Ram  and  Joti  Mai's  decree,  was  plaintiff's 
property,  and  so  not  liable.      Great  delay  toak  place  and  an  ap- 
plication for  transfer  of  the  case  was  made  to  the  Chief  ('ourt; 
but  a  new  District  Judge    having  been  ordered  to    Ferozep  a-e, 
transfer  became  unnecessary.  Again  plaintiff  applied  for  trans- 
fer of  the  case,  and   again   the    petition  was  rejected,  and    the 
case   was   taken   up  thereafter   on    21st   April    1904.     In  the 
course  of  the  hearing  on  16th    July  1904,   an    application   was 
made   to  the  Chief  Court   to  revise  an    order    of  the  District 
Judge,  directing  a  party  to  produce  certain    books.     I  need   not 
go  into   details   concerning    this.     Suffice    it   to    s^y    that    the 
petition   remained    in  the  Chief  Court   till    January    1st    1908, 
when  Mr.  Herbert,  pleader  for  plaintiff,  withdrew  it,    and    that 
in    the    meantime    certain    casualties    had   occurred  among  the 
parties.     In    February    1^06    Raja  Balbir   Singh  died  aud    was 
succeeded  by  the  present  u'hief.     On  9th  May  19  <6,    the    latter 
applied    in    Chief   Court   for   substitution  of  his  own  name  and 
this  was  ordered  on  19th    May   1906.     Joti  Mai,  defendant   2, 
bad  also  died  on  15th  April  1906,  and  plaintiff  says  he  heard  of 
this    (plaintiff   is    a    minor)    on    8th     November  of  the   same 
year.     Application   for   substitution    of  his   5    sons    was  made 
on  13th  December  1907,  and,  the  file  still   being   in   the    Chief 
Court,  on  11th  January  1908  the   prayer   was   granted.     These 
orders    of    19th    May    1906    and    I  lth  January  1908  were  ap- 
parently both  ex  parte. 

The  papers  went  back  from  Chief  Court  to  District  Judge 
on  13th  March  1908,  and  then  an  application  was  made  to 
District  Judge  on  16th  March  1908  by  Kashi  Ram,  defendant  1, 
and  Lala  Achru  Ram,  one  of  the  sons  of  Joti  Mai,  praying  for 
an  order  of  abatement  on  the  grounds  that  in  none  of  the 
following  cases  had  representatives  of  deceased  parties  been  put 
on  the  record  within  time,  viz.  : — 

(1)  Vice  Raja  Balbir  Siugh,  died  February  1906  ; 

(2)  Vice  Joti  Mai,  died  April  (9)6;  and 

(3)  Vice  Mr.  Gr.  H.  Coates,  died  about  December  1906. 

The  new  District  Judge,  Captain  Sanford,  without  enquiry 
and  without  notice  to  plaintiff,  the  present  Chief,  and  obviously 
without  looking  at  the  Chief  Court  s  orders  of  J  9th  May  1906  and 
1  lth  January  1908,  summarily  there  and  then  ordered  abatement, 
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and  gave  applicants  costs  out  of  tbe  deceased  Raja's  estates.  The 
ordei  was  passed  under  both  section  366  and  section  368,  Civil 
Procedure  Code  (188i),  all  three  grounds  set  forth  in  the  peti- 
tion being  accepted  as  sound. 

Upon  a  petition  by  the  present  Chief,  Captain  Sanford's 
successor  on  8th  April  190S  reconsidered  the  es -parte  order  of 
16th  March  1908,  and  set  aside  the  order  of  abatement  in  so  far 
as  it  depended  upon  the  matter  of  the  decease  of  the  late  Raja. 
This  was  an  order  under  section  371,  Civil  Procedure  Code,  and 
was  within  the  power  of  the  District  Judge.  Then,  on  2-ith 
April,  the  District  Judge  took  up  the  other  two  demises,  and 
set  aside  the  abatement  order  also  iu  respect  of  them  On  both 
occasions  it  was  urged  before  the  District  Judge  that  section  37  • 
did  not  authorise  the  reconsideration  by  him  of  an  order  under 
section  368,  Civil  Procedure  Code,  but  he  overruled  the  objection. 

This  is  a  Civil  revision  petition  to  set  aside  the  said  orders 
of  8th  and  2-ith  April  1908,  first,  as  being  ultra  vires ;  secondly 
on  the  ground  that  the  sons  of  Joti  Mai  were  expressly  prevent- 
ed from  arguing  on  their  own  behalf — see  order  of  8th  April 
1908— and,  thirdly  on  the  ground  that  plaintiff's  carelessness 
and  negligence  were  extreme. 

In  my  opinion  the  first  ground  is  a  good  one.  The  wordiug 
of  section  371  is  clear,  and  in  my  opinion — Of.  I.  L.  R.  7  Mad. 
195  (I)  and  22  P.  B.  85  (2)— that  section  cannot  be  used 
so  as  to  cover  reconsideration  of  orders  under  section  368. 
Apart  from  the  wording  of  the  section,  1  would  point  out  that, 
whereas  an  appeal  is  allowed  under  section  5bS  (lb),  Civil  Pro- 
cedure Code  (18b2),  against  an  order  of  abatement  under  section 

365,  no  appeal  is  allowed  against  a  similar  order    under   section 

366.  In  connection  with  the  latter  section  appeal  is  allowed 
only  against  an  order  other  than  an  abatement  order.  Thus, 
the  Legislature  has  provided  one  remedy  against  an  abatement 
order  in  connection  with  the  death  of  plaintiff,  viz.,  reconsidera- 
tion under  section  371,  and  a  different  remedy — by  appeal — 
against  an  abatement  order  in  connection  with  th  •  death  of  a 
defendant 

There  can  be  no  question  of  condouing  the  error  into  which 
the  District  Judge  has  fallen.  The  matter  was  pressed  upon 
him,  but  he  misread  the  law. 

I  would  like  also  to  point  out  what  an  immense  amouut  of 
trouble  and  expense  have  been  cause i  all  round    by    the  unfor- 


(1)  (1883)  /.  L.  li.  7  Mud  l'J5  i$art  v.  Sitarama). 

(2)  22  P.  R.  1885  {Sham  Singh  v.  Sunt  Singh), 
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tunate  ex-parte  orders  passed  in  this  case.  In  tlio  Chief  Court 
on  19th  May  1906  and  11th  January  1908  the  orders  passed, 
though  cx-partc.  were  quite  regular,  being  of  course  passed 
subject  to  all  just  exceptions,  and  were  in  full  accordance  with 
settled  and  convenient  practice. 

It  was  clearly  desirable  that  the  District  Judge  before 
whom  the  petition  of  16th  March  1908  was  laid,  should  have 
read  the  proceedings  in  Chief  Court  of  May  1906  and  January 
190S  and  should  have  summoned  the  present  Chief  of  Faridkot 
to  shew  cause  against  the  petition.  Similarly,  I  think  the 
District  Judge,  who  set  aside  the  order  of  abatement  in  April 
1908,  should  have  given  all  parties,  including  the  sons  of  Joti 
Mai,  full  opportunity  to  be  heard. 

I  would  like  to  be  able  now  to  pass  final  order's  and  put  the 
whole  matter  straight  once  for  all ;  but  I  am  unable  to  do  so. 
Before  me  is  simply  one  revision  petition,  and  I  must  accept  it 
on  the  ground  that  the  orders  of  8th  April  1908  and  24th 
April  1908,  in  so  far  as  they  touched  the  abatement  under 
section, 363,  were  ultra  vires.  I  am  unable  to  deal  with  the 
default  in  the  matter  of  the  death  of  G.  11.  Coates,   for   instance. 

I  allow  the  petition,  set  aside  the  order  setting  aside  the 
abatement,  restore  the  order  of  16th  March  1908,  and  direct 
that  the  parties  do  bear  their  own  costs  in  the  present  proceed- 
ing and  also  in  connection  with  the  proceedings  of  April  1908. 


The  julgmeut  of  Mr,  Justice  Johnstone  {under  appeal),  dated 
20th  January  1911,  was  as  folloics  : — 

[n  this  case  Mr.  Shadi  Lai  puts  in  a  double-barrelled  objec- 
tion to  the  effect  that  either  no  appeal  lies  or,  if  it  lies,  it  is 
barred  by  time.     Afterwards  I  will  make  the  objection  clear. 

On  16th  March  1908  the  District  Judge  declared  that 
the  suit  had  abated.  On  8th  April  1908  his  successor  in 
office  set  aside  the  order  of  abatement  in  so  far  as  it  concerned 
the  death  of  the  plaintiff,  His  Highness  the  Raja  of  Faridkot, 
and  on  24  th  April  1908  farther  held  |that,  even  in  connection 
with  the  demises  of  two  defendants,  the  suit  had  not  properly 
abated.  These  orders  were  made  the  subject  of  revision  in 
this  Court— see  No  1450  of  1908— and  on  6th  April  J  909  I 
set  aside  the  order  setting  aside  the  order  of  abatement  and 
restored  the  order  of  16th  March  1908.  I  ruled  that  under 
the  Civil  Procedure  Code  of  1832,  while  the  proper  remedy 
against  an  incon  ect  abatement-order  in  connection  with  the  death 
of  a  plaintiff  (section    366)  was  reconsideration  under    section 
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371  of  that  Code,  the  remedy  in  the  case  of  death  of  a  defen- 
dant \va-  by  way  of  appeal;  and  I  i  that  revision  on 
the  ground  that  in  so  far  as  i hoy  touched  the  abatement  uuder 
sectiou  36S,  Civil  Procedure  Code  (demise  of  a  defendant),  the 
orders  of  Sth  and  24th  April  1 90S  were  ultra  cites. 

Mr.  Bhadi  Lai's  contention  is  as  follows  : — The  District 
Judge's  order  of  16th  March  19, 'S  gave  3  reasons  for  abate- 
ment, (1)  plaintiff  dead  and  representative  not  brought  on 
record  in  time;  (2)  Joti  Mai  ditto;  (3)  C  11.  Coates  ditto. 
No  appeal  lies  as  regards  reason  1),  a:id  by  order  of  Chief 
Court  of  6  th  April  19j9  Distuet  Judge's  original  order  of 
16th  March  1908  was  restored  and  is  now  the  only  subsisting 
order.  Hence  there  is  no  plaintiff  and  thus  there  is  no  one 
who  can  appeal.  Further,  it  is  contended  that  the  appeal 
under  section  588  (18)  of  the  old  Coda  against  an  order  of  abate- 
ment under  section  368  has  been  taken  away  by  the  new  Code — 
see  oider  43,  rule  1.  [This  seems  to  me  to  be  hardly  correct. 
No  doubt  no  appeal  i-.  stated  in  order  43,  rule  i,  to  be  against 
an  order  of  abatement  under  order  -2,  rule  1  (old  section  368), 
but  by  order  43,  rule  1  (A)  an  appeal  lies  against  an  order 
rejecting  an  application  under  order  22,  rale  9  to  set  aside  an 
abatement.  The  only  change  appears  to  be  that  the  plaintiff 
must  apply  for  reconsideration  first  to  the  Court  that  passed 
the  order.] 

As  regards  time-bar  the  argument  is  that  the  right  to 
appeal  accrued  on  16th  March  1908,  the  order  of  that  date 
being  the  order  it  is  now  sought  to  set  aside,  while  this  appeal 
was  instituted  on  21st  April  1909  ;  and  no  sufficient  ground  for 
the  application  of  section  5,  Limitation  Act 

Mr.  Oertel  has,  I  think,  succeeded  in  refuting  tho  Brat 
part  of  this  preliminary  objection  of  Mi.  .Shadi  Lai.  In  my 
order  of  6th  April  1909  I  did  not  interfere  with  the  order  set- 
ting aside  abatement  in  so  far  as  it  was  concerned  with  death 
of  plaintiff.  After  my  order  of  6th  April  lfOJ,  though  the  suit 
could  not  go  on,  as  it  was  in  abatement,  there  was  a  plaintiff, 
who  could  take  any  farther  steps  that  might  seem  necessary. 

As  regards  time-bar,  however,  I  am  not  with  Mr.  Oertel. 
He  admits  that  the  appeal  is  barred  but  for  the  application,  if 
lawful,  of  section  5  aforesaid.  In  the  memorandum  of  appeal 
the  reasons  given  for  non-presentation  in  time  are  (l)the 
proceedings  in  the  Court  of  District  Judge  in  April  19j8, 
the  orders  passed  in  which  remained  in  force  until  6th  April 
1909;  (2)    the    plaintiff    being   a    minor.      I     have   consulted 
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authorities  and  may  mention  IIS  P.  R.  1908  and  /.  L  R.  10 
All  587  184  P.  R  1889  and  161,  and  183  P  R  1888  and  30 
P.  R  1886.  Each  ease  has  to  be  considered  on  its  own  merits. 
In  the  Allahabad  case  though  the  question  as  to  the  proper 
remedy  was  a  difficult  one,  the  Judges  held  that  a  mistake  of  law 
on  the  part  of  appellant  was  no  sufficient  ground  for  bringing 
in  section  5.  In  30  P.  R.  1886  it  was  held  that  wrong  advice 
of  counsel  was  no  ground.  In  118  P.  R.  1908  it  was  ruled 
that  choice  of  the  wrong  remedy  was  no  ground  and  that  due 
diligence  had  not  been  shown,  15  days  being  wasted  after  the 
mistake  was  known.  In  the  present  case  also  there  was  15 
days'  delay  of  the  same  kind  ;  and  it  must  be  borne  in  mind 
that  defendants  protested  against  plaintiff's  adoption  of  the 
remedy  by  review  under  section  37:,  Civil  Procedure  Code 
(old),  and  still  plaintiffs  persisted. 

The  Allahabad  ruling  was  not  altogether  approved  in  18-1 
P.  R  889,  where  it  was  h  dd  that  pursuit  of  a  remedy  iu 
good  faith  in  a  wrong  Court  might  suffice  to  bring  in  section  5  ; 
but  118  P.  E.  1908,  which  is  almost  identical  with  the  present 
case,  is  hardly  in  accord  with  the  ruling  just  quoted  of  1889. 
The  fact  is  that  these  cases  depend  so  mnch  for  their  decision 
on  the  speciil  facts  found  in  them  that  no  general  rule  can  be 
laid  down.  I  think  it  is  doubtful  whether  the  two  rulings  of 
^S8  quoted  above  would  pass  muster  now ;  but.  as  the  facts 
there  were  very  different  from  anything  I  have  before  me,  I  do 
not  thiuk  I  need  express  a  definite  opinion  upon  them. 

My  finding  is  that  the  appeal  probably  lies,  but  that  it 
is  time-barred;  and  that  section  5,  Limitation  Act,  cannot  be 
invoked  by  appellants  because  the  delay  was  not  in  view  of 
defendants'  protest  against  the  proceedings  by  way  of  review 
(section  371,  old  Civil  Procedure  Code)  and  of  the  15  days 
between  discovery  of  the  mistake  and  presentation  of  appeal, 
made  "  in  good  faith  " 

1  dismiss  tbe  appeal  with  costs. 

The  judgment  of  their  Lordships  of  the  Privy  Council  was 
delivered  by — 

Lord  Dunedin. — The  facts  out  of  which  this  case  arises  are     \9th  July  1917. 
very  clearly  and  succinctly  stated  by  Mr.  Justice    Johnstone   in 
his  judgment  of  the  6th  April  1909,  which  is  part  of  the    neces- 
sary history  of  the  judgment  actually   before   their   Lordships. 
He  says  : — 

"  The  history  of  this  case  is  in  brief  as  follows  : — In  1903 
His  Highness  Raja  Balbir   Singh  of    Faridkot    brought  a  suit 
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under  section  283,  Civil  Procedure  Code  (1882),  against  Kashi 
Ram  and  Joti  Mai,  decree-holders,  Mr.  G.  H.  Coates,  judg- 
ment debtor,  and  two  others,  for  a  declaration  that  certain 
property,  attached  under  Kashi  Ram  and  Joti  Mai's  decree  was 
plaintiff's  property,  and  so  not  liable.  Great  delay  took  place 
and  an  application  for  transfer  of  the  case  was  made  fed  the 
Chief  Court;  but  a  new  District  Judge  having  been  ordered  to 
Ferozepore,  transfer  became  unnecessary.  Again  plaintiff 
applied  for  transfer  of  the  case,  and  again  the  petition  was 
rejected,  and  the  case  was  taken  up  thereafter  on  the  21st 
April  1904.  In  the  course  of  the  hearing  on  the  16th  July 
1904,  an  application  was  made  to  the  Chief  Court  to  revise  an 
order  of  the  District  Judge,  directing  a  party  to  produce 
certain  books.  I  need  not  go  into  details  concerning  this. 
Suffice  it  to  say  that  the  petition  remained  in  the  Chief  Court 
till  the  1st  January  190S,  when  Mr.  Herbert,  pleader  for 
plaintiff,  withdrew  it,  and  that  in  the  meantime  certain  casual- 
ties had  occurred  among  the  parties.  In  February  1906  Raja 
Balbir  Singh  died  and  was  succeeded  by  the  present  Chief. 
On  the  9th  May  1906,  the  latter  applied  in  Chief  Court  for 
substitution  of  his  own  name  and  this  was  ordered  on  the  19th 
May  1906.  Joti  Mai,  defendant  2,  had  also  died  on  the  15th 
April  1906,  and  plaintiff  said  he  heard  of  this  (plaintiff  is  a 
minor)  on  the  8th  November  of  the  same  year.  Application 
for  substitution  of  his  five  sons  was  made  on  the  13th  Decem- 
ber 1907,  and,  the  file  still  being  in  the  Chief  Court,  on  the 
11th  January  190?,  the  prayer  wa*  granted.  These  orders  of 
the  19th  May  1906,  and  the  11th  January  1908,  were  apparently 
both  ex -parte. 

"The  papers  w^nt  back  from  Chief  Court  to  District 
Judge  on  the  13th  March  1908,  and  then  an  application  was 
made  to  District  Judge  on  the  16th  March  1908,  by  Kashi  Ram, 
defendant  1,  and  Lala  Achhrn  Ram,  one  of  the  sous  of  Joti 
Mai,  praying  for  an  order  of  abatement  on  the  grounds  that  in 
none  of  the  following  cases  had  representatives  of  deceased 
parties  been  put  on  the  record  within  time,  viz. : — 

"  1.   rtceRaja  Balbir  Singh,  died  February  1906  ; 

"  2.   Vice  Joti  Mai,  died  April   1906  ;  and 

"  3.   Vice  Mr.  G.  II   Coates,  died  about  December  1906. 

"  1  he  new  District  Judge,  Captain  Sanford,  without  en- 
quiry and  without  notice  to  plaintiff,  the  present  Chief,  and 
obviously  without  looking  at  the  Chief  Court's  orders  of  the 
l9thMay  1906,  and  llth  January  1908,   summarily   there  and 
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then  ordered  abatement,  aud  gav«  applicants  costs  out  of  the 
deceased  Raja's  estates.  The  order  was  pissed  under  both 
section  366  and  section  368,  Civil  Procedure  Code  (1882>,  all 
three  grounds  set  forth  in  the  petition  being  accepted  as 
sound. 

"Upon  a  petition  by  the  present  Chief,  Captain  Sanford's 
successor,  on  the  8ih  April  1908,  reconsidered  the  ex-parte 
order  of  the  16th  March  1908,  and  set  aside  the  order  of  abate- 
ment in  so  far  as  it  depended  upon  the  matter  of  the  decease 
of  the  late  Raja.  This  was  an  order  under  section  371,  Civil 
Procedure  Code,  and  was  within  the  power  of  the  District 
Judge.  Then,  oti  the  2-lth  April,  the  District  Judge,  took  up 
the  other  two  demises,  and  set  aside  the  abatement  order  also 
in  respect  of  them.  On  both  occasions  it  was  urged  before  the 
District  Judge  that  section  37 1  did  not  authorise  the  recon- 
sideration by  him  of  an  order  under  section  368,  Civil  Procedure 
Code,  but  he  overruled  the  objection." 

Having  thus  set  forth  the  fact^,  the  learned  Judge  express- 
ed his  opinion  that  though  sectiou  371  authorised  the  setting 
aside  of  the  abatement  in  so  far  as  it  depended  on  a  failure  to 
substitute  a  new  plaintiff  under  section  366,  it  did  not  do  so,  in 
so  far  as  the  abatemeut  order  depended  on  a  failure  to  substitute 
a  new  defendant  under  section  368.  Accordingly,  holding  the 
District  Judge  i 'renter's  order  to  review  to  be  ultra  vires,  he 
quashed  that  order  and  restored  the  ex-parte  order  of  the 
District  Judge  Sanford  which  abated  the  suit. 

It  follows  from  what  Mr.  Justice  Johnstone  had  said,  that 
in  his  opinion  the  proper  course  for  the  plaintiff  who,  by  an 
ex-parte  order  in  the  District  Tourt,  had  had  his  suit  brought 
to  an  end,  was  to  appeal  to  the  Chief  Court  against  that  order. 
This  the  plaintiff  did.  But  on  presenting  his  appeal  he  was 
met  by  tlie  objection  that  it  was  time-barred.  The  case  depend- 
ed before  the  same  Judge,  Mr.  Justice  Johnstone.  He  upheld 
the  objection.  The  case  was  then  set  down  for  review  by  the 
Chief  Court.  In  that  Court  Mr.  Justice  Johnstone  sat  as  sole 
Judge.  He,  after  a  careful  reconsideration,  not  unnaturally 
repeated  his  former  judguieut,  but  gave  leave  to  appeal  to  His 
Majesty  in  Council. 

The  sole  question  directly  raised  is  whether  the  time 
which  was  spent  in  gettiug  the  District  Judge  Prenter's  judg- 
ment, which  was  afterwards  decided  to  be  wrong  and  in  getting 
it  set  aside,  falls  to  be  deducted  in  calculating  the  time    duriug 
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which  appeal  was  possible.     This  depends  ou  section   5   of   the 

Limitation  Act,  which  is  in  these  terms  : — 

"  Any  appeal  r>r  application  for  a  review  of  judgment    may 

be  admitted  after  the  period  of  limitation  prescribed    therefor, 

when  the  appellant  or  applicant  satisfies  the  Court  that  he  had 

some  sufficient  cause  for  not  presenting  the  appeal   or    making 

the  application  within  such  period  " 

It   is   right,   also,    to    quote   section  1-4   of  the  same  Act, 

whiob  is  as  follows  : — 

"In  computing  the  period  of  limitation  prescribed  for  any 
suit  the  time  duriug  which  the  plaintiff  has  been  prosecuting 
with  due  diligence  another  civil  proceeding,  whether  in  .  a 
Court  of  First  Instance  or  a  Court  of  Appeal,  against  the 
defendant,  shall  be  excluded,  when  the  proceeding  is  founded 
upon  the  same  cause  of  action,  and  is  prosecuted  in  good  faith 
in  a  Court  which,  from,  defect  of  jurisdiction  or  other  cause  of  a 
like  nature,  is  unable  to  entertain  it." 

This,  it  will  be  observed,  does  not  in  terms  apply,  as  it 
deals  with  suits  and  not  with  appeals,  but  its  relevance  will  be 
seen  by  the  judgments  afterwards  quoted. 

The  learned  Judge,  Mr.  Justice  Johustone,  in  his  first 
deliverance  on  this  matter,  cited  the  case  of  Ramjiwan  Mai  v. 
Chand  Mai  (I.  L.  R  10  All.  587)  (1).  That  case  laid  down  the 
broad  proposition  that  a  mietake  in  law  never  could  be  the 
foundation  for  an  application  for  the  indulgence  which  may  be 
granted  under  section  5.  If  that  were  sound  there  would  bo 
an  end  of  the  case  Upon  the  assumption  that  review  was  not 
the  proper  remedy  for  an  abatement  granted  in  respect  of 
section  368  (which  assumption  the  plaintiff  by  acquiescing  in 
Mr.  Justice  Johnstone's  judgment  of  the  (3th  April  1909,  must 
be  held  to  concede),  tbo  proceeding  by  way  of  review  instead  of 
by  appeal  was  a  mistake  in  law.  But  the  learned  Judge's 
atteutiou  does  nut  seem  to  have  been  called  to  the  fact  that  the 
case  cited  was  really  reversed  by  the  decision  of  Brij  Mohan 
Vas  v.  Maunu  Bibi  (I  L.  R.  19  All.  348)  (2),  where  a  Full 
Bench  held  that  a  mistake  in  law  may  bo  the  foundation  for  the 
relief  craved.  The  case  on  its  facts  is  not  directly  in  point 
hero,  for  it  was  concerned  with  a  suit  and  not  with  an  appeal : 
t  e.,  was  directly  under  section  14  ;  and  further,  the  mistake  made 
was  clearly  within  (he  words  "  a  Court  which  from  defect  of 
jurisdiction  is  unable  to  entertain  it."  In  the  second  judgment 
the  learned  Judge  carefully  reconsidered  the    authorities.     The 

(1)  (1688)  /.  L.  R.  10  All.  587  (Ramjiwan  Mai  v.  Chand  Mai). 
-■      L897;  /.  L.  R  1'J  All  US  (F.B.)  {Brij  Mohan  Das  v.  Mannu  Bih)i 
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case  of  Karm  Bakhsh  v.  Daulat  Ram  ("  Punjab  Record,"  1888, 
at  p.  478)  ( I)  had  been  specially  pressed  upon  his  attention ; 
a  Full  Bench  decision  of  his  own  Court  which,  if  applicable,  he 
was  bound  to  follow.  He  refused  to  consider  it  applicable, 
because,  in  his  opinion,  it  laid  down  no  general  rule,  and  each 
case  he  considered  depended  on  its  own  facts. 

Their  Lordships  find  it  impossible  to  agree  with  the  view 
that  the  case  of  Karm  Bakhsh  v.  Daulat  Bam  (1)  laid  down  no 
general  rule.  The  case  was  first  taken  in  chambers,  when 
Plowden,  J.,  the  point  being  raised,  said  "  This  olass  of  cases 
is  constantly  cropping  up,  and  some  definite  rule  should  be  laid 
down."  Following  this  view,  when  with  another  Judge  he 
took  up  the  case  in  the  Divisional  Court,  he  referred  the  matter 
to  a  Full  Bench.  The  case  was  heard  before  a  Full  Bench,  and 
Plowden,  J.,  delivered  the  judgment.  It  will  be  enough  to  cite 
two  passages  from  that  judgment.  After  setting  forth  the 
terms  of  section  5  of  the  Limitation  Act,  he  says  : — 

"  All  that  the  section  requires  in  express  terms  as  a  condi- 
tion for  the  exercise  of  the  discretionary  power  of  admission  of 
an  appeal  presented  after  time  is  sufficient  cause  for  not  pre- 
senting the  appeal  within  the  prescribed  period.  If  such  can 
be  shown  the  Court  may,  in  its  discretion,  which  is  of  course  a 
judicial  and  not  an  arbitrary  discretion,  admit  the  appeal.  We 
think  the  true  guide  for  a  Court  in  the  exercise  of  this  discre- 
tion is  whether  the  appellant  has  acted  with  reasonable 
diligence  in  prosecuting  his  appeal,  and  we  think  further  that 
he  ought  ordinarily  to  be  deemed  to  have  acted  with  ordinary 
diligence,  when  the  whole  period  between  the  date  of  the  decree 
appealed  against,  and  the  date  of  presenting  the  appeal  does 
not,  after  excluding  the  time  spent  in  prosecuting  with  due 
diligence  a  proper  application  for  review  of  judgment,  exceed 
the  period  prescribed  by  law  for  presenting  the  appeal." 

And  again — 

"  We  also  agree  with  the  High  Court  of  Allahabad  in  the 
case  reported  in  /.  L.  R.  5  All.  591  (-'),  that  the  circumstances 
contemplated  in  section  14  of  the  Limitation  Act  should 
ordinarily  constitute  a  sufficient  cause  within  the  meaning  of 
section  5." 

These  citations  seem  to  show  that  there  is  a  general  rule 
expressed,  and  that  the  case  was  only  sent  to  a  Full  Bench  in 
order  that  some  general  rule  should  be  laid  down. 

m.     (1)  183  P.  R.  1888  (F.B.)  (Karm  Bakhsh  v.  Daulat  Ram). 

(.2)  (1883)  I.  L.  R.  5  All.  591  (Balwant  Singh  v.  Gumani  Ram), 
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The  learned  Judge  f-ays  that  each  case  depen  Is  on  its  own 
circumstances.  This  is  true,  But  ho  seems  to  treat  this  trnisra 
as  if  it  was  destructive  of  the  idea  that  there  can  he  a  general 
rule.  There  is  no  inconsistency  in  the  position.  There  may 
be  a  general  rule  as  to  the  exercise  of  discretion,  but  each  case 
must,  nevertheless,  be  examined  as  to  its  own  circumstances  to 
see  whether  they  make  it  fall  within  or  without  the  terms  of 
the  general  rule. 

It  would  doubtless  be  within  the  power  of  this  Board  to 
hold  that  the  general  rule  so  laid  down  was  wrong.  But  here 
it  must  be  noticed  that  though  as  authority  binding  on  Mr. 
Justice  Johnstone  it  rests  on  the  Punjab  case,  the  authority 
for  it  is  really  much  wider.  The  case  of  Brojendei  Coomar 
Boy  (7  Sutherland  Weekly  Reporter  529)  (1)  was  also  a  Full 
Bench  case,  sent  to  the  Full  Bench  of  Calcutta  in  order  to 
obtain  a  general  rule,  and  it  is  well  summarised  in  the  head 
note  which  runs  : — 

u  If  a  party  presents  an  applic.it ion  for  review  of  judgment 
within  the  ordinary  period  limited  for  appealing,  the  time 
occupied  by  the  Court  in  disposing  of  such  application  will  not 
be  reckoned  among  the  days  limited  for  appealing,  but  will  be 
added  thereto,  and  a  memorandum  of  appeal  presented  within 
such  extended  period  will  be  received  as  presented  within  time." 

And  in  delivering  judgment  Peacock,  C.  J.,  mentioned  that 
they  were  upholding  the  ruling  of  fourteen  Judges  in  1865,  and 
that  the  practice  upheld  had  been  the  practice  of  Madras  since 
1860.  Their  Lordships  wore  also  informed  that  the  same  rule 
had  been  followed  in  Bomba}'.  In  Allahabad  the  same  result 
is  reached  by  combining  the  case  reported  in  /.  L.  R  5  All.  591 
(2),  with  the  case  in  I.  L.  B.  1 9  AIL  MS  (3). 

Now  if  the  matter  were  entirely  open,  inasmuch  ns  a  mere 
mistake  iu  law  is  not  per  se  sufficient  reason  for  asking  the 
Con  it  to  exercise  its  discretion  under  section  5  (instances  of 
which  are  given  in  some  of  the  cases  cited  by  the  learned 
Judge),  there  w<<uld  be  a  good  deal  to  be  said  in  argument  in 
favour  of  making  the  rulo  universal,  and  upholding  in  its 
entirety  the  ruling  given  in  th»>  case  of  Batnjiwan  Mai  v  ChanJ 
Hal  above  cited.  But  the  matter  is  not  open.  To  interfere 
with  a  rule,  which  after  all  is  only  a  rule  of  procedure,  which 
has  been  laid  down  as  a  general  rule  by  Full  Benches  in  all  the 
Courts    of    India,    and    acted   on  for    many    years,  would  cause 

(1)  (1867;  7  W.  R.  529  (Brojender  Coomar  Roy  —Petition  of). 
{2>  (1883)  1.  L.  R.  5  All.  591  (Balwam  Singh  v.  Qumani  Rem). 
(3)  (1897;  /.  L.  R.  19  All.  348  (F.B.)  [Brij  Mohan  Da$  v.  Mannu  Bibi). 
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great  inconvenience,  'and  their  Lordships  do  not  propose  so  to 
interfere, 

It  was  strenuously  urged  by  the  learned  oounsel  for  the 
respondents  that  inasmuch  as  the  power  in  section  5  is  admit- 
tedly a  discretionary  power,  this  Burd  ought  not  to  interfere 
with  the  discretion  exercised  by  Mr.  Justice  Johnstone,  and  he 
oited  cases  of  which  Sharp  v.  Wakefield  [1891]  A.  0.  173,  (I), 
may  be  taken  as  a  type.  In  reality,  however,  that  case  is 
against  him  For  it  laid  down  that  discretion  there  as  hero 
must  be  a  judicial  and  not  an  arbitrary  discretion.  Now  if  the 
Judge  who  purports  to  exercise  the  discretion  does  so  under 
the  view  thajb  there  is  no  general  rule,  when  in  fact  there  is  one, 
if  he  has,  to  use  an  expression  often  used  in  another  class  of 
cases,  misdirected  himself  as  to  the  law  to  be  applied  to  the 
case,  he  cannot  exercise  a  judicial  discretion,  nnd  the  Superior 
Court — in  this  case  this  Board — must  either  remit  the  case  or 
exercise  the  discretion  themselves.  In  a  case  like  Sharp  v. 
Wakefield  there  would  necessarily  be  a  remit.  Here  it  is  other- 
wise, for  the  general  rule  applies,  and  it  only  remains  to  see 
whether  the  proceedings  in  the  review  were  reasonably  pro- 
secuted and  in  good  faith.  That  they  were  so  their  Lordships 
have  no  doubt.  The  Di -trust  Judge  Sanford  made  the  order 
for  abatement  on  the  16th  March  1903.  The  plaintiff  applied 
on  the  20th  March  to  set  it  aside,  and  it  was  set  aside  by  the 
District  Judge  Prenter  on  the  24th  April  1908.  Mr,  Justice 
Johnstone  speaks  of  the  plaintiff  "  persisting  "  in  prosecuting 
review  after  the  defendants  had  taken  the  point  that  appeal  and 
not  review  was  the  proper  icmedy  But  the  defendants  were 
held  by  the  District  Judge  Prenter  to  be  wrong,  and  their 
Lordships  think  that  the  plaintiff  cannot  be  held  in  any  fair 
sense  to  have  "  persisted "  in  his  attitude  till  Mr.  Justice 
Johnstone's  first  judgment  of  the  6th  April  1909  Accepting 
that  judgment,  he  appealed  on  the  2ist  April  .909.  The  ques- 
tion of  what  he  did  in  the  fifteen  days  is  neither  here  nor  there. 
For,  accepting  the  general  rul>  as  stated  above,  the  period  for 
appealing  being  ninety  flays,  ihe  dates  stand  thus  :  the  District 
Judge  Sanford's  order  was  made  on  the  -6th  March  19"8.  That 
order  was  set  aside  on  the  8th  April  1908.  Thus  only  twenty- 
three  days  out  of  the  ninety  had  expired.  That  left  forty-seven 
days.  And  after  the  proceedings  for  review  terminated  only 
fifteen  days  were  consumed  before  the  appeal  was    presented. 

(1)  (1891)  16  .4pp.  Cases  173  (Sharp  v.  Wakefield). 
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Though  it  is  not  in  the  appellant's  mouth  to  say  that  Mr. 
Justice  JoLnstone's  first  judgment,  settling  that  review  was 
incompetent,  is  wrong,  he  having  acquiesced  therein,  still  as 
the  matter  lias  been  mooted  and  discussed,  their  Lordships 
think  it  better  to  say  that  in  their  view  the  District  Judge 
Prenter's  judgment  on  this  point  was  right,  and  that  of  Mr. 
Justice  Johnstone  wrong.  The  point  seems  to  their  Lordships 
vory  clear.  Section  365  provides  for  the  substitution  of  a  new 
plaintiff  when  the  plaintiff  has  died,  upon  the  application  of 
the  representative  of  the  deceased  plaintiff.  Section  360  deals 
with  the  state  of  circumstanoes  when  no  such  application  is 
made  within  a  certain  time.  The  defendant  may  either  ( I )  have 
the  suit  abated  ;  or  (2)  get  an  order  putting  up  a  new  plaintiff. 
Section  363  deals  in  a  similar  manner  with  the  case  of  the  death 
of  a  defendant.  Thus  it  will  be  noticed  that  abatement  is  a 
penalty  which  is  only  imposed  on  a  failure  of  the  plaintiff 

Then  comes  section  371.  This  primarily  deals  with  what 
abatement  involves  •  "  No  fresh  suit  shall  be  brought  on  the 
same  cause  of  action."  It  is  obvious  that  it  is  only  a  plaintiff 
that  is  hurt  by  this.  Nothing  could  be  better  for  a  defendant. 
It  is  also  obvious  that  an  abatement  is  equally  hurtful  to  the 
plaintiff  whether  granted  in  respect  of  a  failure  under  section 
366  or  section  368  When  section  371  goes  on  to  say  under 
what  conditions  the  plaintiff  can  get  rid  of  the  abatement,  it 
would  be  expected  that  it  would  deal  with  abatemeut  however 
procured.  And  the  opening  words  make  it  clear  that  it  is  so; 
"  When  a  suit  abates  or  is  dismissed  under  this  chapter."  This 
chapter  includes  section  368  just  as  much  as  section  366.  The 
learned  Judge  seems  to  think  that  an  argument  can  he  founded 
on  the  fact  that  in  the  appeal  section  588,  an  appeal  in  given 
against  orders  pronounced  under  section  368  and  the  second 
paragraph  of  section  366,  but  none  against  those  under  the 
first  paragraph  of  section  366.  The  reason  is  apparent.  Section 
371  which  gave  review  was  sufficient  as  to  abatement  so  far  as 
the  plaintiff  was  concerned;  but  being  a  plaintiff's  seotion  only, 
it  was  unavailable  to  a  defendant,  and  as  already  pointed  out,  a 
defendant  as  such  never  would  want  to  complain  of  abatement. 
Hut  in  paragraph  fc  of  seotion  366  and  in  parts  of  section  '168, 
there  are  other  matters  than  abatement.  Under  section  ^66, 
paragraph  2  a  defendant  might  bring  about  the  introduction  of  a 
wrong  plaintiff  against  the  will  of  the  right  one  ;  under  section 
3f>8  a  plaintiff  might  introduce  a  Wrong  defendant.  To  the 
persons  so  aggrieved  there  is  given  appeal. 
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Though  they  think  that  Mr.  Justice  Johnstone's  judgment 
on  this  point  is  erroneous,  there  is  one  remark  which  he  makes 
in  his  opinion  with  which  their  Loi'dships  agree,  and  which  they 
wish  to  approve  and  emphasise.  He  points  out  how  the  whole 
mischief  has  aiiseu  from  the  fact  that  the  District  Judge 
Sanford's  order  abating  the  suit,  was  pronounced  ex-parte 
without  giving  the  opposite  party  the  opportunity  of  appear- 
ing. An  order  abating  the  suit,  looking  to  the  terms  of  section 
371,  already  quoted,  may  be  said  to  be  really  tantamount  to  a 
judgment  in  favour  of  the  defendant.  To  pronounce  such  a 
judgment  ex-parte,  when  no  notice  has  been  given  to  the 
opposite  side  to  appear  and  contest  the  order,  is  much  the  same 
as  to  decide  a  suit  against  a  defendant  who  has  not  been 
cited  to  appear.  The  practice,  if  it  is  a  practice,  is  quite 
indefensible. 

Their  Lordships  think  it  better  to  say  further,  that  if  the 
defendant  had  been  present,  it  is  clear  that  no  order  of  abate- 
ment ought  to  have  been  pronounced.  The  plaintiff  as  re- 
presentative of  the  original  plaintiff,  and  the  defendant's 
representatives  of  Joti  Lai,  had  been  introduced  in  the  Chief 
Court  No  doubt  that  was  only  done  in  the  course  of  an 
interlocutory  application  as  to  the  production  of  books.  But 
the  introduction  of  a  plaintiff  or  a  defeudant  for  oue  stage  of  a 
suit  is  an  introduction  for  all  stages,  and  the  prayer,  which 
seems  to  have  been  made  ob  major  em  cautelam,  by  the  plaintiff, 
in  his  application  to  the  District  Judge  Px*enter,  under  sec- 
tion 365,  was  superfluous  and  of  no  effect.  Coates,  the  judg- 
ment-debtor, was  only  formally  called,  and  the  non  presence 
of  his  representatives  would  afford  no  ground  for  the  abatement 
of  the  suit. 

Their  Lordships  will  therefore  humbly  advise  His  Majesty 
to  allow  this  appeal,  and  to  remit  to  the  Chief  Court  to  allow 
the  appeal  and  to  set  aside  the  order  of  the  District  Judge 
Sanford,  and  to  remit  to  the  District  Judge  to  proceed  with  the 
hearing  of  the  case  on  the  merits.  The  respondents  will  pay 
the  appellant  the  costs  of  this  appeal  and  in  the  Courts  below 
the  costs  so  far  as  the  proceedings  were  directed  to  setting  aside 
the  order  of  Judge  Sanford.  The  general  costs  of  the  suit  will 
abide  the  result  on  the  merits. 

Appeal  allowed. 
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Full  Bench 
No  105 
Before  Hon.  Mr.  J\  ■tt-Switlt,  linn   Mr.  Justice 

Leslii   Jone*  and  Hon.  Mr.  Justice  Broadway. 

■H  A  R I    K I S 1 1 EN — (Plaintiff)  —  APPKLLAX  l\ 

Versus 

CHAN  Dl    LAL  AND  OTHERS  -(Defeslaxts)  - 

RESP0NDKNT8. 

Civil  Appeal  No.  573  of  191k 

Utudu  Lata  —Joint  family— Khatris  of  Amritsar  City -whether  in  the 
Punjab  a  son  can  enforce  partition  of  ancestral  family  properly  during  his 
father's  lifetime  -onus  probandi. 

Held,  that  the  initial  presumption  no  doubt  is  that  non-agriculturist 
high  caste  Hindus,  residents  of  cities  like  Amritsar  follow  their  personal 
law. 

Bfl  (1)  and  102  P.  R.1907  (2\  1  P.  R.  1910  (3),  13  P.  R.  1911  (4)  and 
59  P.  R.  1908  (5),  88  P.  R.  1910  (6)  and  16  /'.  R.  19U  (7),  referred  to. 

Ucld  also,  that  under  the  mitakshara  system  of  Hiudu  Law,  a  sou  can 
enforce  partition  even  during  his  father's  lifetime. 

7.  L.  R.  5  Cal.  148  {P.  C.)  (8)  and  I.  L.  R.  31  Cal.  Ill  (9;,  referred  to. 

Held  however  that  in  the  Punjab  this  rule  of  strict  Hindu  law  is  not  in 
force  and  the  onus  probandi  that  among  Khatris  of  Amritsar  City  the  son  has 
such  a  right  was  rightly  laid  upon  the  latter,  i.e.,  the  plaintiff  in  this  case. 

Punjab  Civil  Code,  seetiou  9,  paragraph  7,  referred  to,  and 

47  (10),  49  (11»,  51  (12),  63  (13),  88  (14)  and  100  P.  R.  1807  (15),  47 
P.  R.  1870  (10),  2  W.  R.  55  (P.C.)  (17),  45  P.  R.  1917.  (P.  C.)  (II),  also 
78  P.  R     1879     (19).    H3  P.     B.     1886     20),     109     /'.    R.    188s      uiv 


(1)  99  P.  R.  1907  (Raa7i&  v.  Harnaman). 
2    102  P.  K.  1907  (Cure;  J/nJ  v.Narain  Das). 
(3)  1  P.  R  1910  {Mustammat  Maya  v.  Gurcfti  Singh). 
(4J  43  P.  R  1911  {Harnam  Singh  v.  Mustammat  Hard*  i  i  >, 

(5)  59  P.  R.  190^  iLacftwin  Da.?  v  PoAta  J/a/» 

(6)  88  P.  R.  1910  (D/w<i  Sinofi  v.  TW.i  SirtflJi). 

(7)  16  P.  R.  1914  (Hnlilat  fiai  v.  Ram  8aran  I' 

(8)  (1878)  I,  L.  R.  5  O''   1 1'  Sura;  Ban«  Koer  v.  : 

8inah). 
g    •  I903j  l-  L-  R.  31  Co/.  111  (Ramcslucar  Prasad  v.  LacAmi  Prasad). 
L0)  17  P.  R.  1867    •'  fAo/am  Sultan). 

(11  j  49  P.  R.  1867  (dfti  Ladoo  v.  Mahumdee), 

12    '»l  P.  R.  1807  (film gym  Singh  v.  if. ■«,/. 

(13)  03  P.  R.  1867  (Kumafcl  v.Jumala). 

(14)  88  P.  R.  1867  (SW,  Coolv.  lkraw). 

(15)  100  P.  R.  1867   FoujooBag  v.  ilfefttabSraa). 

(16)  47  P.  R.  Ib70  (M u < saitttw.it  Uttur  Kour  \\  Alma  8ingh). 

(17)  (1865)2  U\  R,  55   /■.<■.-  ,  IfufAuzA  t>w  .Ifum  v  XirzaJahan  Kudar). 

(18)  45  P.  R.  1917  (P.  O  Beo  v.  4//o//  DiKu). 

(19)  78  P.  R.  1879  (Fazldud  Khan  v.  HeAndt) 

(20)  113  P.  R- 1880  (Mtfft«  Rai .  v.  J/fl?i/i!/  Ram). 

(21)  109  P.  R.  1888  'Kahau  Ohandv.  Barb  Dial). 
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112  P.  R,  191  ,1),  90   P    R.  1892  (per  Plowdeu,  J.)  (2),  105  P.  R.   1695  (3), 
5  P.  R.  1913  (4)  and  85  P.  R.  1915,  (5). 

First  appeal  from  the  decree  o:  Bhai  Umrao  Singh,  Subordinate 

Judge,    st  Class,  Amritsar,  dated  the  I9i/t  December  1913 

Hukam  Chand,  for  Appellant. 

D.  C.  Ralli,  for  Respondents. 

The  judgment  of  the  Full  Bench  was  delivered  by — 

Scott-Smith,  J. — This  is  a  first  appeal  from  the  order  of  3ls£  July  1917. 
the  Subordinate  Judge,  Amritsar,  dismissing  the  plaintiff's 
claim  for  possession  by  partition  of  his  one-fifth  share  in  the 
joint  family  property  on  the  ground  that  a  son  cannot  during 
his  father's  lifetime  enforce  partition  of  joint  family  property 
against  the  will  of  his  father.  The  defendants  in  this  case 
are  the  father,  three  brothers  and  mother  of  the  plaintiff  The 
parties  are  Khatris  living  iu  the  city  of  Amritsar,  and  the 
appeal  has  been  referred  to  the  Full  Bench  for  decision  of 
the  question  whether  in  accordance  with  the  personal  law  of 
the  parties  plaintiff  can  enforce  partition  of  the  ancestral 
family  property  during  his  father's  lifetime.  The  lower  Court 
dismissed  the  plaintiff's  suit  relying  upon  the  decision  of  this 
Court  reported  as  5  P.  E.  1913  (4),  but  it  is  contended  on 
behalf  of  the  appellant  that  that  decision  is  not  sound  law  or, 
at  all  events,  that  the  parties  who  are  high  caste  Hindus 
residing  in  a  city  are  not  bound  by  it. 

It  is  contended  that  the  parties  being  high  caste  Hindus 
follow  the  mitakshara  system  of  Hindu  Law  under  which  a  son 
can  entoice  paitition  even  duiing  the  lifetime  of  his  lather. 
The  authorities  cited  in  support  of  this  proposition  are  I  L  B- 
5  Cal.  148  (P.  C  )  ^6)  and  >1  Cal.  Ill  (7j  in  which  the 
Privy  Council  ruling  is  followed.  It  is  not  denied  that  under 
the  strict  Hindu  Law  a  son  has  a  right  to  enforce  partition 
during  his  father's  life-time,  but  the  contention  on  the  part  of 
the  delenuants-respondents  is  that  in  the  Punjab  this  principle 
of  Hindu  Law  is  not  applicable.  Mr.  Hukam  Chand  on  behalf 
of  the   appellant  hab  cted  a    number  of  nutboiiues    in    support  ^ 

of  the  pioposition  that  high  caste    Hindus   who  are   not    agri- 


(1)  112  P.  R.  1891  (Fatteh  Singh  v.  Bari). 

(.2)  90  f.  R,  18^2  (Joioaiur  v.  Jlussammat  Chandi), 

(3;  105  P.  R.  1895  {Raja  Ram  v.  Liamari  . 

k±)  5  P.  R.  1913  (lulu  Ram  v.  SIwj  L)a*  . 

(5)  85  P.  R.  1915  {Narpat  Rat  v.  Dea  Das). 

(6)  (.1S78   1.  L.R.b  Cat.  148  ,P.  C.)  ^Suraj  dunsi  Kotr  v.  Shco  Persad 

bill. 

{7)  (1903;  1.  L.  R.  31  Oat,  111  tfameshuar  Prosad  v.  Lachmi  Prosad), 
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culturists  follow  Hindu  Law  He  has  cited  inter  alia  !'9(1) 
and  102  P  R.  19 '7  (2),  1  P.  B  .910  3)  and  4:5  P.  R.  191 1 
(<i),  all  of  which  were  cases  of  succession,  and  59  P.  R.  1908 
(5),  88  P.  R.  1910  (6)  and  16  P.  R. 191 1  (7)  which  were  cases 
of  alienation.  In  99  P.  R.  1907  (1)  it  was  held  that  the 
burden  of  proof  that,  high  caste  Hindns,  residents  of  cities 
like  Aruritsar,  follow  a  particular  custom  in  derogation  of  their 
personal  law  lies  heavily  on  the  person  making  such  au  allega- 
tion. Speaking  generally  in  all  these  cases  it  was  held  that  in 
the  case  of  high  caste  Hindus,  who  were  non-agriculturists, 
the  initial  presumption  was  that  they  followed  their  personal 
law  and  the  onus  of  proving  the  existence  of  imy  custom  con- 
trary thereto  was  upon  the  person  asserting  it.  It  would  seem 
to  me  therefore  that  we  start  with  an  initial  presumption  that 
the  pai  ties  in  the  present  case  aie  governed  by  Hindu  Law,  but 
Mr.  Kalli  for  the  respondents  •  ontends  that  in  the  Punjab  the 
rule  that  a  s>n  can  enforce  partition  during  his  father's  life- 
time is  not  in  force  and  he  points  out  that  in  the  cases  which 
have  come  before  this  Court  it  has  never  been  held  that  there  is 
any  initial  presumption  to  this  effect. 

He  has  cited  the  following  authorities  :   78  P.  R.   of    1879 
(8)  which  was  a  suit  by  tho  son  of  a  Tarkhan  to  set   aside    the 
sale  by  his  father  of  the   family    dwelling   house,    and    recover 
possession  thereof  from  the   purchaser.     It  was    found   that  of 
the  whole  purchase  money  paid  to  tho  father,  a  portion,  Rs.  50, 
had   been  applied  in  payment  of  the   father's  legitimate   debts 
and  it  was  held  that  the  plaintiff  was  entitled  to  a  decree   that 
the  sale  was  of  no    effect  against    him,    save    to    the    extent    of 
R^.  b).     But,   inasmuch  as  by  general  custom  in  the  Punjab,   a 
son  cannot  compel  his  father  to  make  a    partition    of  joint  an- 
cestral immoveable  property,  nor   compel   him    to  give    him  a 
portion  of  the    houso    for    a    residence,    it   was    held    that    tho 
plaiutiff   was  not  entitled  to  a  decree  for  possession  against  the 
purchaser.  In  support  of  tho  alleged  custom  that  in  the  Punjab 
a  son  cannot  compel  his  father  to  make  partition    of  the   ances- 
tral bouses,  t lie  lunjaL  Civil  Code,  section  9,  paragraph  7  was 
refened  to. 


(1)  no  P.  R.  1907  (Ra,tho  v.  Bdrtuman). 

(2)  102  p.  R  [907   Bun  Mai  v  Narain  Dat). 

(3)  IP  R  1910  liumammatMayay  Gurdit  Singh). 

(4)  4.'}  /'.  R.  19U  {H, imam  8ingh  v.  Mutsammol  aardeti)* 
(5,  59  /•  /,'  this  [Laehman  Das  v.  Pahla  Mai). 

(6)  8S  /'.  fi,  niio  [Dehra  Singh  v.  Tan  Singh). 

{7)  16  /'.  It  19]  1  [Bakikal  Rai  v.  Ram  Saran  Das). 

(8)  78  P.  R.  1879  ^Farildad  Khan  v.  Uekndi). 
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Some  remarks  about  the  Punjab  Civil  Code  will  be  found 
in  the  introduction  to  the  Punjab  Laws  Act,  IV  of  1872,  by  Mr. 
Madan  Gopal  from  which  it  appears  th  .t  the  I  'ode.  was  prepared 
in  1851  under  the  orde  s  of  Sir  John  Lawrence  and  Sir  Robert. 
Montgomery  and  came  to  be  acted  on  as  though  it  were  the 
substantive  law  of  the  Province. 

Subsequently  some  doubt  arose  as  to  whether  the  Punjab 
Civil  Code  had  acquired  the  force  of  law  or  not  and  it  is  said 
to  have  been  considered  by  this  Court  in  two  rulings  to  which 
Mr.  Madan  Gropal  refers  but  which  I  am  uuable  to  trace  In 
one  of  these  it  is  sai  i  the  Court  held  that  the  Code  had  the 
force  of  law  .whereas  in  the  other  one  of  the  Judges  came  to 
an  opposite  conclusion.  In  consequence  of  the  doubts  then  ex- 
pressed and  the  conflicting  decisions  of  this  Court  the  Punjab 
Laws  Act,  IV  of  1^72,  was  enacted  and  deprived  the  Punjab  Civil 
Code  of  whatever  leg  1 1  force  it  had  possessed  Now  whether 
the  passage  quoted  from  the  Civil  C  de  h  id  the  force  of  law  or 
not,  I  think  it  is  entitled  to  great  weight,  as  ib  was  apparently 
for  many  years  considered  to  represent  the  custom  prevailing 
in  the  Punjab  and  was  also  acted  upon  in  78  P.  B.  1 879  (1). 

The  next  ruling  quoted  is  H3  P  B.  1886  (2)  wherein  it 
was  held  in  a  suit  anions  Brahmins  of  Pasrur  in  the  Sialkot 
District  that  a  son  caunot  by  cust  >m  enf  >rce  partition  of  an 
cestral  immoveable  property  during  his  father's  lifetime  In 
that  case  the  Judges  referred  to  the  Privy  Council  ruling  re- 
ported in  /.  L.  B.  5  Gal.  148  (3)  but  said  that  they  did  not 
think  that  the  Hindu  Law  as  interpreted  in  the  Eastern  Pro- 
vinces should  be  applied  to  the  decision  of  the  case  until  an 
inquiry  had  been  made  as  to  the  custom  applicable  to  the  parties. 
They  accordingly  ordered  a  remand  for  further  inquiry  and  the 
result  of  the  inquiry  was  that  the  plaintiff  failed  to  prove  that 
among  Brahmins  of  Pasrur  and  elsewhere  in  the  Sialkor  District 
a  son  could  enforce  partition  of  ancestral  immoveable  property 
during  his  father's  lifetime.  The  Judges  further  remarked  that 
this  finding  accorded  with  previous  rulings  of  this  Court  and 
did  not  hesitate  in  accepting  it  as  correct 

In  109  P.  B.  1888  (4)  it  was  held  that  by  the  law  and 
custom  governing  l-Srahmins  of  the  Lahore  City,  a  son  cannot 
enforce     partition    of   ancestral   property    against    his  father's 

(1)  78  P.  R.  1879  (Fazldad  Khan  v.  Mehndi). 

(2)  113  P.  R.  1880  (Nathe  Rai  v.  Mannu  Ram). 

(3)  (1878)  I.  L.  R.  5  Cal.  148  (P.  C.)  (Sura]  Bunsi  Koer  v.  Sheo  Persad 

Singh). 

(4)  109  P,  R.  188S  (Kahan  Chand  v.  SarbDial). 
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consent  in  hia  lifetime  In  this  case  also  a  remand  was  allowed 
for  the  pnrpo-e  of  obtaining  proof  thai  among  the  higher 
Hindu  castes  a  son  could  force  a  partition  on  the  fit  her,  but  no 
inst  nee  was  adduced  and  the  Judges  were  of  opinion  that 
among  'he  Brahmins  of  Lahore  City  this  pai tioular dootrine  of 
the  mit'iksh'ira  had  either  never  been  popularly  known  and 
aoted  on,  or  that  it  had  long  fallen  into  disuse  and  oblivion, 
and  that  a  doctrine  of  Benares  Law  which  was  never  attended 
to  and  followed,  could  sen  reply,  under  the  Punjab  Laws  Act,  be 
deemed  the  law  of  residents  of  Lahore.  They  also  referred  to 
the  case  reported  as  U3  P   R.  1886  (I). 

112  P  22.  1891  (2)  was  a  case  of  alienation,  the  parties 
being  Bairaghis.  It  was  held  that  though  a  proprietor  had 
only  a  l'estricted  power  of  alienation  yet  the  heirs  could  not  be 
given  a  decree  for  possession  during  his  lifetime,  this  decision 
being  based  upon  the  fact  that  a  son,  even  among  the  higher 
caste  Hindus  in  the  Punjab,  cannot  compel  a  partition  of  an- 
cestral property  during  his  father's  lifetime  The  Judges  were 
of  opinion  that  if  this  principle  was  correct  a  claim  for  posses- 
sion could  not  lie  during  the  lifetime  of  the  alienor. 

In  90  P  R.  1892  (3)  Sir  Meredyth  Plowden  in  his  ad- 
mitting order  stated  that  in  the  Dunjab,  at  least  generally,  the 
mitahshara  doctrine  of  a  son  being  born  with  a  share  is  not 
known,  nor  has  a  son  a  right  to  compel  partition.  This  dictum 
was  no  doubt  obiter  and  ex-parte  and  therefore  in  the  case  re- 
ported as  85  P.  R.  1915  (4)  a  Division  Bench  of  this  Court  re- 
fused to  recognise  it  as  an  authority,  but  at  the  same  time  hav- 
ing regard  to  the  eminence  of  the  Judge  who  propounded  it,  I 
thiuk  it  is  entitled  to  considerable  weight.. 

In  105  P.  R.  1895  (5)  the  parties  were  Hindu  Rajput 
agriculturists  of  the  Ambala  District  and  it  was  held  that  the 
plaintiff  had  failed  to  prove  a  custom  where  by  sons  can  compel 
a  partition  of  ancestral  estate  agaiust  the  will  of  their  father. 
The  dictum  of  Sir  Meredyth  Plowd«n  in  90  P.  R.  1892  (3)  was 
quoted  with  approval. 

The  last  case  referred  to  by  Mr.  lialli  is  5  P.  R.  1913  (6) 
in  which  the  parties  were    Aroras    of   a    village    in    the    Raya 

(1)  in  /'.  li.  1886   \n,r  Bat  v   Ifannu  A' 

(2)  L12P.fi   L89]    FattehBinghy  tiari). 

13    90  /'.  R  L89S   Jon  \hir  v.  Mutsammal  Clwndi). 
(I)  85  l>.  R  L915  [Narpal  Rai  v.  Deri  !>as). 

(5)  105  l>.  R.  L895  [Raja  Ham  v.  Huusan). 
(H)  &  P.  R.  1913  (Tulsi  Ram  v.  Shib  Dat\ 
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Tahsil  of  the  Sialkot  District.  Plaintiffs  claimed  a  right  under 
Hindu  Law  to  have  their  share  in  ancestral  agricultural  land 
separated  and  allotted  to  them  in  the  lifetime  of  their  father, 
but  it  was  held  that  under  the  per-onal  law  of  the  parties,  as 
applicable  to  the  Punjab,  plaintiffs'  claim  must  fail.  The 
former  rulings  of  this  Court  were  referred  to  and  followed. 

There  is  not  a  single  recorded  case,  or  an  unrecorded  one, 
so  far  a*  I  am  aware,  decided  by  this  Court  in  which  the  right 
of  a  son  to  enforce  partition  during  his  father's  lifetime  was 
recognised.  In  every  case  where  the  question  arose,  the  onus 
of  proving  that  a  son  had  such  a  right  was  laid  upon  the 
person  affirming  it,  and  in  two  cases  where  a  remand  was 
ordered  for  further  inquiry,  there  was  no  proof  forthcoming  of 
the  existence  of  such  a  right.  As  already  pointed  out  it  was 
laid  down  in  the  Punjab  Civil  Code  that  a  sou  has  not  such  a 
right  and  the  same  has  been  consistently  held  by  this  Court 
ever  since. 

In  these  circumstances  I  consider  that  the  onus  was  rightly 
laid  upon  the  plaintiff  to  prove  that  he  had  the  right  to  compel 
partition,  and  as  he  has  produced  no  evidence  to  discharge  this 
onus  I  would  dismiss  his  appeal  with  costs, 

Appeal  dismissed. 


Broadway,  J. — I  concur  generally  with  the  above  and  would     ]st  August  1917. 
dismiss  the  appeal  with  costs. 


Lesiie  Jones,  J. — The  ruling  to  which  Mr.  Madan  Gopal  \Qth  Auqust  1917 
referred  as  126  P.  R-  1870,  in  his  introduction  to  the  Punjab 
Laws  Act,  is  47  P.  R.  187  >  (1)  printed  at  page  124  of  the 
volume,  in  which  it  was  held  by  a  Single  Bench  that  the  Punjab 
Civil  Code  had  not  acquired  the  force  of  law  under  the  Indian 
Councils  Act,  but  was  only  to  be  used  as  a  guide  to  law. 

The  Punjab  Record  of  1867  contained  several  rulings 
which  indicate  that  the  Punjab  Civil  Code  was  then  regarded 
as  having  the  force  of  law,  e.  g.,  47  (2),  49  (3;,  5i  (4t),  63  (5), 
88  v6)  and  100  P.  R.  1867  (7). 

49  P.  R.  1867  (3)  was  a  case  in  which  a  Division  Bench 
referred  to  a  decision  of  the   Privy    Council,    Mulkah  Do    Alum 

(1)  47  P.  R.  1870  iMussammat  UtLur  Knur  v   Atma  Singh). 

(2)  47  P.  R.  L867  (Futtoo  v.  Ghnlam    iihan). 

(3)  19  P.  P,  1867  iMussammat  Ladao  v.  Mnlmmdee). 
(4j  Jl  P.  R.  1867  (lihuggut  Singh  v.  Boodfwo). 

(5)  63  P.  R.  1867  (Kumala  v.  jumala). 
(Q)M  P.  B.  1867  (Shah  Gool  v.  Ikram). 
(7)  100  P.  R.  1867  (Foujoo  Sing  v.  Mehtab  Sing). 
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Nawab  Tajdar  Bohoo  versus  Mirza  Jahan  Kudar,  Nawab  Mirza, 
Zuman  Ara  Begum  and  Rufuotoonissa  Bt-yum,  from  which  the 
Editor  of  the  Punjab  Record  appended  a  long  extract.  The 
whole  judgment  of  the  Privy  Council  is  published  as  55  Suther- 
land's Weekly  Reporter,  1865  (1). 

The  Punjab  Civil  ('ode  had  been  applied  to  Oudh.  It  was 
held  that  the  articles  of  that  Code  were  in  force  in  Oudh,  and 
the  question  aiose  whether  "the  rules  of  the  Punjab  Code 
warrant  a  departure  from  strict  law,  if  law  it  be,  by  which,  in 
all  cases  a  sum  fixed  us  dower  is  to  be  enforced  as  an  absolute 
debt."  Their  Lordships  remarked  : — "  Upon  this  question  no 
"  doubt  can  be  entertained.  They  provide  for  a  modification  of 
"  the  dower  mentioned  in  a  marriage  contract." 

It  is  clear  from  this  judgment  that  Their  Lordships  of  the 
Privy  Council  were  quite  prepared  to  apply  the  Punjab  Civil 
Cede,  even  in  Oudh,  in  pi^eference  to  strict  law. 

They  were  aware,  as  appears  from  the  same  judgment,  that 
the  Punjab  Civil  Code  had  introduced  some  alterations  into  the 
ordinary  rules,  both  of  Hindu  and  Muhammadan  Law,  prevail- 
ing in  the  older  Provinces,  and  they  quote  in  extenso  a  passage 
from  a  letter  from  the  Secretary  General  of  the  Indian  Govern- 
ment to  the  Government  of  Oudh  in  which  the  rules  of  the 
Punjab  Civil  Code  are  commended  as  having  been  found,  inter 
alia,  "so  acceptable  to  the  population." 

There  was  no  reference  to  this  ruling   in    47    P.    R.    1870 
(2). 
,  Even  if  it  be  granted  that  the  Punjab  Civil  Code   was  not 

law,  it  was  nevertheless  regarded  with  approval  by  the 
highest  authority,  one  of  the  grounds  being  its  applicability  to 
the  population. 

At  the  time  when  the  Code  was  promulgated,  high  olass 
Hindus  living  in  towns  must  have  formed  the  majority  of  the 
educated  population,  yet  it  does  not  appear  that  they  entered 
any  protest  against  the  provision  which  deprived  a  Hindu 
son  of  the  right  to  claim  partition  during  the  lifetime  of  hia 
father. 

The  first  case  of  which  we  have  any  information  in  which 
such  a  right  to  partition  is  discussed  is  73  P.  R.  1879  (3)  and 
that  it  is   to   be  noted,    was  a   suit   by  a  member   of   a   class, 

(1)  (1865)2  W.  H.  55  (P.  C.t  (Mulkah  Do  Alum  v.  Mirza  Jahan  Kudar). 

(2)  47  l\  R.  1870  [Musxammat  Ultur  Kour  v.  Alma  Singh). 

(3)  78  P.  Ii.  1879  {Fazldad  Khan  v.  Mehndi). 
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Tarklinns,  which  is  most  unlikely  to  havo  ever  followed  strict 
Hindu  Law  on  such  a  point,  and  there  was  no  direct  claim  for 
partitiou.  Again  in  113  P.  B.  188b'  (1)  the  right  to  partition 
was  not  claimed  but  was  set  up  by  a  decree-holder  in  order  to 
establish  a  son's  liability.  109  P.  R.  1888  (2)  was  a  similar 
case,  and  1  find  it  very  difficult  to  believe  that  if  strict  Hindu 
Law  had  prevailed  in  this  Province  ou  such  a  point  within 
human  memory  there  would  never  have  been  a  direct  suit  by  a 
eon  to  enforce  toe  right-  Suits  of  the  kind  discussed  are  a 
different  matter.  The  astute  lawyer  will  search  for  pleas  and 
find  them,  but  it  is  strange  that  the  sons  of  high  class  Hindus 
should  never  seek  directly  a  right  which,  ex  hypothesi,  should 
be  prevalent  and  well  known.  Such  a  rule  is  obviously  unsuited 
to  an  agricultural  population,  and  it  is  equally  unsuited 
even  to  high  class  Hindus  who  as  in  this  Province  aspire  to 
become  land-owners,  if  they  are  not  such  already.  It  is  small 
wonder  therefore  that  this  rule  of  strict  Hindu  Law,  if  it  was 
ever  followed  in  the  Punjab,  should  have  fallen  into  long 
desuetude  and  I  regard  the  Punjab  Civil  Code  as  affording  good 
evidence  that  this  was  so ;  (c/.  45  P.  B.  1917,  P.  C.)  (3). 

I  concur  with  my  learned  brother  Scott-Smith,  J.,  that  the 
onus  in  this  case  was  rightly  laid  upon  the  plaintiff.  The 
appeal  is  dismissed  with  costs. 

Appeal  dismissed. 

No.  106. 

Before  Hon.  Mr.  Justice  Scott- Smith  and  Hon.  Mr.  Justice 
Broadway. 

LAL  SHAH  AND  OTHERS-(Plaintiffs)— APPELLANTS, 

Versus 

HIRA  LAL  AND  OTHERS— (Defendants)— 

RESPONDENTS. 

Civil  Appeal  No.  1421  of  1913. 

Second  appeal— substantial  error  or  defect  in  procedure— where  lower 
Appellate  Court  overlooks  the  rule  that  in  a  Court  of  Appeal  the  onus  is  on  the 
appellant  to  shew  that  the  decision  of  the  lower  Court  is  wrong. 

Held,  that  when  a  person  has  obtained  a  decree  in  his  favour  the  onus 
is  on  the  appellant  in  a  Court  of  Appeal  to  shew  that  the  decision  is  wrong. 
I.  L.  R.  29  Cal.  187  (P.  C.)  (4)  and  143  P.  W.  R.  1913  (5),  referred  to. 

(1)  113  P.  R.  1886  (Nathe  Rai  v.  Mannu  Ram). 

(2)  109  P.  R.  1888  (Kahan  Chand  v.  Sarb  Dial). 

(3)  45  P.  P.  1917  (P.  C.)  (Beg  v.  Allah  Ditto). 

(4)  (1901)  /.  L.  R.  29  Cal.  187  (P.  C.)  (Dinomoni  v.  Brojo  Uohini). 

(5)  143  P.  W.  R.  1913  (Ghulam  Nabi  v.  Allah  Din). 
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Held  also,  that  where  the  lower  Appellate  Court  ignored  this  rule  and 
placed  the  onus  wrongly  on  the  respondent,  it  committed  a  substantial  error 
or  defect  in  procedure  and  a  second  appeal  was  competent. 

I.  L.  R.  43  Cal.  1104  (P.  C.)  (1),  and  26  Indian  Ca ses  899  (2),  dis- 
tinguished. 

Second  appeal  from  the  decree  of  Ttai  Bahadur  Bhngat  Narayan 
Das,  Ahluicaha,    Divisional   Judge,    Shahpur,    at  Sargodha, 
dated  theUth  May  1913. 

Muhammad  Shafi,  for  Appellants. 

Sheo  Narain,  for  Respondents. 

The  judgment  of  the  Court  was  delivered  by  :— 

8th  May  1917.  Broadway,  J. — The  following  pedigree  table   will  assist   in 

the  understanding  of  this  case  : — 

FATEH  SHAH, 
(deceased  . 


r  ^ 

Bahadur  Shah,  Haidar  Shah, 

deceased.  plaintiff. 


Lai  Shah,  Rajab  Shah, 

plaintiff.  deceased. 

I 

f  1 

Fazal  Hussain,  Amir  Hussain, 

(minor)  (minor) 

plaintiff.  plaintiff. 

On  the  18th  December  1884  Fateh  Shah  mortgaged 
certain  lands  to  one  Maya  Das.  The  mortgage  was  with 
possession  and  the  consideration  money  was  Rs.  90  >.  Of  this 
sum  Rs.  200  was  to  carry  interest  at  12  per  cent,  per  annum 
with  half-yearly  rests  whilst  Rs.  700  was  to  carry  no  interest 
at  all.  The  mortgage  was  to  subsist  for  a  term  of  seven  years 
and  the  mortgagor  and  the  mortgagee  were  to  share  the  profit 
and  loss  equally  from  the  date  of  tho  execution  of  the  deed  to 
date  of  redemption.  It  was  specifically  provided  that  the 
mortgagor  could  within  the  period  of  the  mortgage  release  a 
one-third  Rhare  of  the  property  by  payment  at  one  time  of  one- 
third  of  the  Rs  700  but  that  before  the  mortgagor  could  exer- 
cise this  right  he  was  bound  first  of  all  to  pay  up  the  Rs.  200 
carrying  interest  together  with  such  interest  as  might  then  be 
due.  Fateh  Shah  died  some  timo  before  1891,  (the  exact  date 
is  not  known),  and  on  19th  October  1891  his  sous  Bahadur 
Shah  aud  Haider  Shah  sold  a  portion  of  the  property  mort- 
al,) (1916)  l.L.  R.  43  Cal.  1104  (P.  C.)  (Ram  Chandra  v.  Secretary  of 

State  for  India). 
(2)  (1914)  26  Indian  Cages  899  (Gadian  Cke'.ti  v.  Veerappa  Ghetti), 
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gaged,  to  Kalyan  Das  and  Hira  Lai,  sons  of  Maya  Das,  mort- 
gagee, 'father  and  sons  being  members  of  a  joint  Hindu  family) 
for  a  sum  of  Rs.  900  made  up  as  follows  : — 

Rs   315  were  to  be  paid  by  the  vendees  to  one  Wasdeo. 

R.9.  268  were  credited  to  a  bond  and  book  account  due  to 
the  vendees  by  the  vendors. 

Rs.  7  were  for  the  costs  of  the  conveyance. 

Rs.  810  was  stated  to  have  been  received  at  home  as 
earnest-money. 

Fateh  Khan  and  others  thereupon  instituted  a  sait  claim- 
ing to  pre-empt  the  land  sold,  the.  vendors  and  the  vendees 
being  made  parties  to  the  suit.  Iu  the  course  of  the  proceed- 
ings in  that  case  Maya  Das  was  examined  as  a  witness  on  the 
16th  December  1892  and,  on  cross-examination  by  the  pre- 
emptors,  he  clearly  stated  that  he  had  received  the  Rs.  200 
bearing  interest  and  t bat  the  mortgage  could  be  redeemed  at 
any  time  on  payment  of  Rs.  70 J.  He  admitted  that  he  was 
joint  with  his  sons  and  that  the  sale-mouey  was  paid  really  by 
him.  Bahadur  Shah  was  also  examined  as  a  witness  with 
regard  to  the  passing  of  consideration  for  the  sale,  and  he 
stated  that  he  hai  received  credit  for  Rs.  200  odd  on  account 
of  a  debt  doe  by  him  to  the  vendees,  that  Rs.  310  had  been 
received  by  him  at  home  and  that  Rs.  815  had  been  left  with 
the  vendees  for  payment  to  Wasdeo.  Fateh  Khau  and  others 
were  granted  a  decree  for  pre-emption  on  payment  of  Rs-  59U, 
the  Courts  being  of  opinion  that  the  Rs.  310  alleged  to  have 
been  paid  at  home  had  not  been  proved  to  have  been  paid. 

Bahadur  Shah  died  some  time  prior  to  the  4th  July  19  J  2 — 
the  exact  date  has  not  been  stated— and  Haidar  Shah,  Lai  Shah, 
Fazal  Hussain  And  Amir  Hussain  instituted  the  present  case 
claiming  to  redeem  the  above  recited  mortgage  on  payment 
of  Rs.  559.  In  their  plaint  it  was  alleged  that  Rs.  200  carry- 
ing interest  had  been  included  in  the  sum  of  Rs,  310  referred 
to  above  as  forming  part  of  the  consideration  for  the  sale  of  a 
portion  of  the  land  mortgaged,  to  the  sons  of  Maya  Das. 
Maya  Das  denied  the  receipt  of  this  Rs.  2<i0  carrying  interest 
and  claimed  that  the  mortgage  could  not  be  iedeemed  without 
payment  of  that  sum  together  with  nverest  that  had  accrued 
due  amounting  to  several  thousand  rupees.  The  primary  Court 
came  to  the  conclusion  that  Maya  Das  was  bound  by  his  admis- 
sion made  in  the  pre-emption  suit,  and  held  that  the  plaintiffs 
had  proved  by  that  admission  that  the  sum  of  Rs.  200  carrying 
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interest  had  been  liquidated  and  granted  a  decree  for  posses- 
sion of  the  land  in  suit  in  favour  of  the  plaintiffs  on  payment  of 
92-4-0  Against  this  decision  Maya  Das  preferred  an 
appeal  to  the  Divisional  Judge  who  held  th:<t  Maya  Das  was 
not  bound  by  the  admission  made  by  him  in  the  pre-emption 
suit  with  regard  to  the  Rs  20)  carrying  interest,  and  that  the 
plaintiffs  had  failed  to  prove  that  this  sum  as  a  matter  of  fact 
had  been  paid.  He  therefore  varied  the  decree  of  the  primary 
court  by  decreeing  possession  on  payment  of  Rs.  3,04-2-4  0. 

Againt  this  decree  the   plaintiff-appellants,    Lai    Shah    and 
others,  have  pieferred  this  second  appeal  to  this  Coui  t   through 
Mr.  Shaft    and  we  have  heard  Mr.  Sheo  Narain  on  behalf  of  the 
respondents  Pindi  Dns,  Sita  Ram  and  others,  Maya  Das    having 
died  in  the  meantime.     Mr.  Shaft  admitted   that    the    plaintiffs 
had  erroneously  stated  that  the  Rs.   200    in  question    had    been 
included    in    the    sum    of    Rs.   310  paid  in  connection  with  the 
sale  above  referred  to,  which  was  effected  on  the    19th  October 
1891.     He  pointed  out  that  at  the  date  of  this  suit    both  Fateh 
Shah  and  Bahadur  Shah  were  dead  and  that   the    plaintiffs    did 
not  really  know  how  or  when    that   sum    had    been    liquidated, 
but  that  the  admission  made  by  Maya  Da-*  in    the    pre  eruption 
suit  was  a  strong  piece  of  evidence  in    their   favour  and  shifted 
the  om<s  on  to  Maya  Das  to  prove  that  his  admission  was  wrong 
and  that  as  a  fact  this  money  had  not  been  paid.     In  support  of 
his  contention  he  cited  29  All.  184  (P.  0.)  at  pages  194-19-i    (  :). 
This     decision     certainly     supports    Mr.     Shaft's     contention. 
Their    Lordships    of   the   Privy    Council  there  stated  that '*  the 
"  learned  Chief  Justice  in   his    judgment   points    out    that   the 
"  burden  of  proving  that  the  adoption  relied  upon    took    place, 
"  rests  upon  the  defendant.     That  is  undoubtedly  so,   but    it    is 
"  difficult  to  conceive  how  she  could,  as  against  Mukaud    Singh 
"  prima  facie   at  all  events,  discharge  that  burden    more   effec- 
"  tually  than  by  proving  his  solemn  statement  under  hand    and 
•'  seal  that  it   did    take   place      The   proof   of   this    admission 
"  shifts  the  burden,  because,  as  against  the  party  making  it,     as 
"  Baron  Parke  says  in    Slattetie   versus  Pooley  "what  a   party 
"  himself  admits  to  be  true  may  reasonably  be  presumed    to    be 
"so."     No   doubt  it   was   open  to  Maya  Das  to  robot  this  pre- 
sumption,  but  as  was  held  in  the  case  cited    "  unless  and    until 
"  that  is  sati&factoiily  done    the  fact  admitted  must  be  taken  to 
"  be  established."      Mr   Shaft  pointed   out   that    in    the  present 

(1)  (1906)  I.L.B. 28  All.  184  ^194-195)  </J,  C.)   (Chandra  Kunwar  t. 

Cii'iudhri  Narpat  Singh). 
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case  the  statement  in  which  this  admission  was  made  was  one 
that  Maya  Das  made  on  solemn  affirmation  and  that  the  fact 
of  the  payment  was  tlicited  from  him  in  cross  examination  by 
the  pre-emntors  who  were  clearly  interested  in  ascertaining 
what  amount  of  the  mortgage  d^bt  was  outstanding-  He  also 
dre.w  our  attention  to  the  fact  that  Maya  Das  in  the  course  of 
the  proceedings  in  the  present  case  was  not  able  to  deny  having 
made  this  admission,  but  was  ouly  able  to  say  that  to  the  best 
of  his  aqal  (recollection)  he  did  not  receive  this  sum  of  Rs.  200. 
Mr.  Shafi  al-o  urged  that  this  statement  by  Maya  Das  amount- 
ed to  an  estoppel  inasmuch  as  the  plaintiffs  were  induced  to 
allow  the  mortgage  to  run  on  under  the  impression  that  the 
only  charge  on  the  property  was  the  sum  of  Rs.  700  which 
bore  no  interest.  He  further  urged  that  even  assuming  that 
the  onus  of  proving  the  paymeut  of  this  Rs.  20  J  in  question 
had  been  rightly  placed  on  his  clients,  inasmuch  as  they  had 
obtained  a  decision  in  their  favour,  the  onus  was  shifted  on  the 
other  side  on  appeal  to  shew  that  the  couclu-iou  arrived  at  by 
the  primary  Court  was  incorrect,  au  I  he  relied  ou  29  Cal  187 
(P.  0.)  (1)  and  143  P.  W.  R  1913  [2),  in  both  of  which  cases 
it  was  held  that  when  a  persou  had  obtained  a  decree  in  his 
favour  the  onus  is  on  the  appellant  in  a  C.mrt  of  appeal  to  shew 
that  the  decision  was  wrong. 

On  behiilf  of  the  respondents  Mr.  Sheo  Narain  contended 
on  the  authority  of  43  Cal  1104(3),  that  inasmuch  as  the 
District  Judge  had  considered  the  evidence  and  come  to  a  find- 
ing thereon  this  finding  could  not  be  disturbed  ou  second 
appeal.  He  also  cited  26  Indian  Cases  899  (4),  where  it  was 
held  that  whether  a  specific  piece  of  evidence  is  enough  for 
discharging  the  burden  of  proof  is  a  question  primarily  con* 
cerned  with  the  weight  to  be  given  to  that  piece  of  evidence, 
and  is  not  a  question  of  law,  and  that  where  each  party  had 
adduced  evidence  tending  respectively  to  prove  and  disprove  a 
fact  in  is^ue  the  importance  of  burden  of  proof  disappears 
almost  entirely.  An  examination  of  the  judgment  of  the  lower 
Appellate  Court  shows  that  the  learned  Divisional  Judge  has 
misunderstood  what  happened  in  the  pre-Htnption  tuit  It 
appears  that  he  was  under  the  impre>sion  that  Maya  Das  aud 
Bahadur   Shah    had   both   stated   in    that  suit  that  the  sum  of 

(1)  (1901J  /.  L.  R.  29  Cal.  187  (P.  C.)  {Dinomoni  v.  Brojo  Mohini). 

(2,  113  P.  W\  R  1SJ13  {Qkulam  Nabi  v.  Allah  Din). 

(3>  U916>  l.L.  £.43  Cat.  1101  'f.C)  {Ram  Chandra  v.  Secretary  of 

State  for  India). 
(4)  (1914)  26  Indian  Cases  899  Radian  Chctti  v.  Vcerappa  (JhcUi) 
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Rs  200  now  iu  question  had  formod  si  part  of  the  Rs.  310 
alleged  to  have  been  paid  in  connection  with  the  sale  dated  the 
19th  October  189 J,  whereas  the  Court  trying  the  pre-emption 
suit  held  that  as  a  matter  of  fact  this  Ks.  310  had  not  p^sed. 
A  reference  to  the  statements  of  Maya  Das  and  Bahadur  iShah 
clearly  .shews  that  this  was  not  the  case,  and  it  was  not  till  the 
present  suit  was  instituted  that  any  allegation  was  made  to 
the  effect  that  this  sum  of  Rs.  2u0  was  included  iu  the  sum  of 
Rs.  o JO  alleged  to  have  been  paid  by  the  sons  of  Maya  Das  to 
Bahadur  Shah.  This  misunderstanding  very  considerably 
detracts  from  the  value  of  the  conclusions  anived  at  by  the 
learned  Division  1  Judge,  for  it  is  clear  that  in  the  pre-emption 
suit  no  finding  with  regard  o  the  non-payment  of  this  Rs.  2  U 
was  arrived  at  aud  that  the  payment  of  this  sum  was  not  in 
issue  in  that  case.  In  our  opinion  the  lower  Appellate  « 'ourt 
also  erred  in  thinking  that  the  onus  was  on  the  plaintiffs  to 
prove  m  his  Court  that  the  sum  of  Us  200  had  been  paid.  As 
was  held  in  29  Gal  187  {P.  G.)  (tt  and  Ul  P.  W.  K.  1013(2), 
the  onus  was  on  the  defendants  to  show  that  the  decision  of  the 
primary  court  was  erroneous.  It  therefore  committed  a  sub- 
stantial error  or  defect  in  procedure  aud  we  therefore  consider 
that  a  s-econd  appeal  lies.  In  our  opinion  the  plaintiffs  pro- 
duced the  best  evidence  possible  to  prove  the  payment  of  this 
sum  of  Rs.  200,  namely,  an  admission  by  Maya  Das  himself  to 
that  effect.  Maya  Das'  explanation  is  utterly  worthless  and  in 
fact  we  may  say  that  he  makes  no  attempt  to  explain  his 
statement,  contenting  himself  by  saying  that  to  tlie  best  of 
his  recollection  he  "had  not  received  this  sum.  it  should  bo 
bomoinmiud  that  to  all  intents  and  purposes  ho  was  the 
purcha>er  in  the  pre-emption  suit  aud  the  pre-emptors  naturally 
considered  it  of  vital  importance  to  them  to  ascertain  the 
exact  sum  that  formed  a  charge  on  the  property  they  wero 
seeking  to  preempt,  and  Maya  Das'  statemout  made  in  such 
circumstances  is  therefore  of  considerable  importance.  He 
there  clearly  stated  that  the  {.roperty  mortgaged  could  bo 
redeemed  on  payment  of  Rs.  7U0  only,  thereby  admitting  that 
the  Rs  -00  bearing  interest  Lad  been  liquidated  in  lull.  We 
fail  to  see  any  haidship  iu  pinning  him  to  this  admission 
%  although    we    are    not    prep  wed     to    say    that    this  admission, 

amounted  to  an  estoppel  as    contended  by    Mr     Shah.     As   has 
been  6aid  above  no   real  attempt  has  been  made  to   refute   thia 


(1)  (1901)  /.  /,.  R.  S9  Col.  187    P.  C.)  (Dinomoni  v.  Brojo  M 
(8)  143  t  W.  Ht  1U13  {Ghulam  Nabi  v.  Allah  Din), 
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admission  and  we  therefoi'e  consider    that   the   primary  Court 
came  to  the  right  fiuding  on  this  point. 

It  was  next  contended  by  Mr.  Sheo  Narain  that  even 
assuming  that  this  sum  had  been  paid,  the  leai-ned  Divisional 
Judge  had  found" that  on  the  17th  October  1891  there  was  a 
sum  of  Rs.  1-34-3-9  due  on  account  of  interest,  a  finding  which 
has  not  been  challenged  by  Mr.  Shafi  and  he  therefore  claimed 
that  the  decree  should  be  allowed  to  stand.  No  doubt  if  this 
sum  of  Rs.  234-3-9  was  due  at  the  date  of  sale  there  would 
still  remain  a  large  sum  of  money  as  a  charge  upon  the  pro- 
perty. The  learned  Divisional  Judge  says  at  page  8  (paper 
book)  that  this  sum  of  Rs  234-3-9  had  been  admitted  to  be 
outstanding  at  the  date  of  sale.  We  have  been,  however,  unable 
to  find  any  admission  to  this  effect,  and  having  regard  to  the 
statement  made  by  Maya  Das  in  the  preemption  suit  it  seems 
to  us  clear  that  the  only  construction  to  be  placed  on  that 
statement  is  that  Rs,  700  alone  were  outstanding  as  a  charge 
against  that  property. 

We  accordingly  accept  this  appeal,  set  aside  the  decree 
passed  by  the  lower  Appellate  Court  and  restore  that  of  the 
primary  Court,  with  costs  throughout. 

Appeal  accepted. 


No.  107. 

Before  Hon.  Mr.  Shah  Din,  Chief  Judge, 
and  Hon.  Mr.  Justice  LeRossignol. 

MUSSAMMAT  ZINAT  BIBI— (Plaintiff)— APPELLANT, 

Versus 

MUSSAMMAT  AIMNA  AND  KARAM  DIN— 

(Defendants)— RESPONDENTS. 

Civil  Appeal  No.  964  of  1914. 

Muhammadan  Law  succession — Kureshis  of  Pakpattan  town — ova  no' 
of  a  tomb  of  an  ancestor — will—Sajjadanashin — religious  institution. 

One,  J,  B.,  a  Kureshi  of  Pakpattan  town,  who  made  a  living  by  piri 
muridi  and  owned  in  a  graveyard  outside  the  town  a  tomb  of  one  of  his 
ancestors  of,  saintly  repute  executed  a  will  by  which  he  left  all  his  property 
to  his  wife  with  a  reversion  after  her  death  to  her  brother,  whom  he  also 
appointed  as  his  successor  and  representative  for  the  continuation  of  the  urs 
or  death  day  festival  of  his  ancestor,  etc. —J.  B.'s  daughter  by  a  former  wife 
sued,  as  heir  of  her  father,  to  recover  the  property. 

Held,  that  in  the  absence  of  proof  to  the  contrary  the  parties  were 
governed  by  Muhammadan  Law. 
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ILUI  also,  ihat  the  property  left  by  the  deceased  testator  including  the 
tomb  was  his  personal  property  and  not  waqf  and  that  the  will  was  invalid. 

Held  further,  that  the  tomb  could  not  be  compared  in  any  respect, 
especially  in  respect  of  the  rules  governing  the  rights  in  it,  with  the  largo 
religious  institutions  which  are  presided  over  by  Mahouts,  nd  that  if  the 
deceased  testator  was  called  Sajjadanashin  of  the  tomb  it  could  only 
have  been  a  courtesy  title. 

First  appeal  from  tit*  decree  of  Khan  Sadulla  Kh  in.  District 
Judge,  Montgomery,  dated  the  23rd  January  1914. 
Muhammad  Sliafi  and  Nur  Din,  for  Appellant. 
Muhammad  Iqbal  and  Mohsiu  Shah,  for  Respondents. 
The  judgment  of  the  Court  was  delivered  by — 

\bth  May  1917.  LeRossignol,  J.— Ilahi    Bakhsh,   a    Kureshi,    who   resided 

at  Pakpattan  town,  made  a  living  by  piri  muridi  and  owned 
in  a  graveyard  outside  the  city  of  Pakpattan,  the  tomb  of 
Haifa  Kaim,  his  ancestor.  On  the  12th  of  July  1910  he 
executed  a  will  whereby  he  left  the  whole  of  his  property  to 
his  wife,  Mussammat  Emna  Bibi  with  reversion  after  her  death 
to  her  brother  Karam  Din.  In  the  said  will  he  appointed 
the  said  Karam  Din  manager  of;  the  estate  on  behalf  of  his 
sister  after  the  death  of  the  testator,  and  further  he]  appointed 
Karam  Din  as  his  successor  and  repiesentative  for  the  con- 
tinuation of  the  urs  or  death  day  festival  of  Hafiz  Kaim  and 
also  for  carrying  out  the  duties  and  receiving  the  offerings 
connected  with  the  piri  muridi.  Having  made  this  will  he 
died  some  eight  months  later,  and  his  wife  and  her  brother 
took  possession  of  his  estate. 

The  present  suit  was  brought  by  Mussainmat  Zainab 
Bibi,  daughter  of  the  testator  by  an  earlier  wife,  and  it  has 
been  defended  by  Karam  Din.  brother-in-law  of  the  testator, 
alone,  for  Mussammat  Emna  the  widow,  has  let  the  case 
proceed  against  her  exparte.  The  Court  below  has  dismissed 
the  suit,  holding  that  Muhammadan  Law  is  not  the  rule  of 
succession  followed  by  this  family,  that  tho  testator  held  the 
position  of  Gaddi  nashin  and  that  Karam  Din  having  been 
nominated  by  the  deceased  as  hid  successor  to  the  gaddi  was 
entitled  to  the  succession  The  property  left  by  the  testator, 
apart  from  moveable  property,  consists  of  a  pacca  house,  a 
house  known  as  dera,  a  two  storied  shop,  all  those  three  being 
situated  within  the  town  of  Pakpattan,  and  finally,  the  rauza 
or  tomb  of  Hafiz  Kaim  situate  in  a  giaveyard  lying  outside 
the  city  walls- 

For  all  practical  purposes  there  is  but  one  issuo  in  the 
case  and  that  is  whother  this  immuveable  property  was  attached 


December,  1917.  ]  CIVIL  JUDGMENTS-Xo.  107.  423 


to  the  tomb   of   Hafis    Kaim   and   whether   the   testator    held 
it  as  keeper  of  the    tomb  or  whether   ho   held    it    in    full   pro- 
prietary right ;  and  on  behalf  of  the  plaintiff  appellant    it   was 
strenuously  urged  that  inasmuch   as  prima  facie    the    property 
was  private  property  and  th  •  burden  of  proving  any  particular 
fact  lies  on    the    person  who  wishes  the  Court  to  believe  iu    its 
existence,  the  burden    of  proof  should  have  been  laid  upon   the 
defendants  in  the  first  instance.     It    is    to   be    noted    that    the 
defendant-respondent     does    not    rely     at   all    up  m    the    will 
executed  by  the  testator,   for   obviously    that    would    not    suit 
his  purpose.     His  contention  is  that  the   testator  had  no  power 
to  dispose  of  the  property  by  will  and  that  defendant  is  entitled 
to  it  not  by  inheritance  but   as    the    testator's    nominated   suc- 
cessor in  the   office   of'  Sajjadanashin  of  the  shrine.     The   oral 
evidence  in  the  case  is  very    voluminous    but,    in    our    opinion, 
vexw  untrustworthy,  for  in  most    cases  it  represents  merely  the 
opinions  of  the  persons  who  gave  it.  and    who    from    their   own 
evidence  clearly  are  little  qualified  to  give  any   opinion    at   all 
iu  the    matter      If   the   testator   can   be   called    Sajjadanashin 
of  the  tomb,  such  a  title    can  be  regarded    only    as    a   courtesy 
title,  for  the    tomb    or   the    shrine    cannot    by    any    stretch    of 
language    be  regarded   as    a   public    religious    institution.     As 
state*!  before,  it  consists    of   an  old  tomb  in  the  last   stages   of 
disrepair  in  the    neighbourhood  of  which  there  is    neither   well 
nor  shop  nor  refuges  for  tbe  accommodation   of   any    pilgrims; 
and  it  is  in  evidence  that  only   once  a  year,    viz.  on    the    death 
day  of  Hafiz  Ivaim.  did  persons  proceed  to  the  spot.     Estimates 
of    the    persons    who   so   attended   vary    extensively    from  103 
to  1,0  »0,  but  it  is  quite  clear   that  the  tomb  lay  deserted  except 
for  one  or  at  mosi  two  days  during  the  year    and    that    it    was 
not  a  regular  place  of    pilgrimage.     It   appears    to    be    merely 
the  tomb  of  a  reputed   saintly    man    whose    descendants    make 
a  little  money  from    the    offerings    received    there    during   one 
day  in  the  year      Such   a    tomb    cannot    be    compared    in   any 
respects,  especially  in  respect  of  the  rules   governing  the  rights 
in  it.  with  the  large  institutions    which    are    presided    over    by 
Muhants  who    in    their    turn    are    controlled    by    brotherhoods. 
Such  a    comparison   in   a    case   of    this    kind    would    be    quite 
fallacious      On  behalf  of  the  defendant-respondent   it  has  been 
urged    that  the  tomb    was    originally    owned   by    Sayyids   and 
that  the  testator  and  his  father  came  into  possession  of    it,    not 
in  accordance  with    the    rules    of   ordinary    succession,  but    as 
Murids  or  disciples    and   successors  of   the  first    Sajjadanashin. 
That  Hafiz  Kaim,  whose  remains   are   said   to    be    covered    by 
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the  tomb  in  question,  was  a  Sayyid  is,  however,  not  proved, 
for  whilst  plaintiff  asserts  that  Hafiz  Kaim  was  a  Kureshi, 
the  defendant  avers  that  he  was  a  Sagyid.  The  only  piece 
of  documentary  evidence  upon  the  record,  an  old  sale  deed, 
which  is  more  than  30  years  old  and  which  appears  ta  be 
prima  facie  genuine,  shows  that  Pir  Bakhsh  was  the  son  of 
Ghulani  Rasnl ;  and  we  are  quite  unable  to  find  it  established 
that  Hafiz  Kaira  Din  was  a  Sayyid  and  was  not  a  Kureshi 
and  the  blood  ancestor  of  the  testator.  That  being  so,  the 
respondent's  argument  that  the  testator  received  this  property 
from  Hafiz  Kaim  Din  as  the  keeper  of  the  shrine  and  not 
in  absolute  proprietary  right  falls  to  the  ground.  The  plain- 
tiff and  the  testator  arc  Kureshi  by  caste,  and  as  regards  them 
there  exists  a  strong  presumption  that  they  followed  Muham- 
madan  Law.  The  site  of  the  tomb  is  recorded  in  the  revenue 
papers  as  the  personal  property  of  the  testator  and  it  is  therein 
described  merely  as  a  graveyard  and  not  as  a  shrine.  If  we 
turn  now  to  the  will  executed  by  the  testator  we  find  that  the 
whole  of  the  property  including  the  tomb  and  its  site  is  therein 
described  as  the  personal  property  of  the  testator  and  he 
proceeds  to  dispose  of  it  as  such,  leaving  it  in  the  first  instance 
to  his  wife  and  after  her  death  to  the  respondent.  In  his 
will  he  does  not  describe  himself  as  $<ijjadanashin  nor  does 
he  describe  the  respondent  as  his  successor  in  the  Sajjada- 
nashini,  but  he  does  describe  him  as  his  representative  and 
successor  in  the  piri  muridi  and  in  the  celebration  of  the  urs. 

Respondent,  himself,  does  not  contend  that  the  property 
is  ivaqf.  Indeed,  he  asserts  that  it  is  not  waqf  and  drawing 
a  distinction,  which  we  tind  to  be  too  fine  to  appreciate,  asserts 
that  the  property  though  not  tvaqf  is  attached  to  the  shrine. 

Our  conclusion  then  is  that  there  is  no  reason  to  hold  that 
the  property  in  dispute  is  not  the  personal  property  of  the 
testator,  that  there  is  no  proof  that  the  testator  appointed  the 
defendant  Sc.jjadfthashin  in  the  usual  acceptance  of  the  terra, 
and  that  there  is  no  proof  that  the  property  was  ever  dedicated 
to  the  up-keep  of  the  shrine  or  that,  in  fact,  the  income  of  the 
property  was  used  for  the  up-keep  of  the  shrine.  But  we 
find  it  proved  that  the  property  was  held  by  the  testator  in 
proprietary  right. 

On  these  findings  we  accept  the  appeal  and  decree  the 
plaintiffs  claim  wit  li  costs  throughout. 

Appeal  accepted. 
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No.  1. 

Before  Bon.  Mr.  Justice  Ghevis  and  Ron.  Mr.  Justice 

Shadi  Lai. 

THE  CROWN— APPELLANT, 

Ve^us 

BUT  A  SINGH- (Accused)— RESPONDENT. 

Criminal  Appeal  No.  700  of  1915. 

Indian  Penal  Code,  sections  412,  411-  receiving  property  stolen  in 
commission  of  a  dacoity  and  assisting  in  concealing  it  — person  pointing 
out   place  of  concealment.  — 

Held,  that   the  mere  fact  that  a    person   points    out  a   place   where  _j  ff  *  -  £■ 
stolen    property  is   concealed,   if  that   place    is  not    his    own,    dees  not 
justify  the  Court  in  drawing  the  conclusion  that  the  person  who  pointed 


~lr^~ ctyft** 


out  the  stolen  article  had  received  or  retained  it. 

J.  L.  R.  17  All,  576  (1)  and  20  P.  R.  (Cr)  1905  (2),  referred  to. 

Held  also,  that  the  mere  knowledge  of  the  place  of  concealment  doe3 
not  necessarily  lead  to  the  conclusion  that  the  person,  having  such  know- 
ledge, actually  received  the  article  or  participated  in  the  act  of  con- 
cealment. 


*- 


Appeal  from  the  order  of  Red  Sahib  Lata  Labhu  Bum,  Magis- 
trate, 1st  class,  with  section  30  powers,  Julhindur,  dated  the 
26th   May    1915. 

Assistant  Legal  Remembrancer,  for  Appellant. 

Beeehey,  for  Respondent. 

The  judgment  of  the  Court  was  delivered  by — • 

Siiadi  Lal,  J. — This  is  an  appeal  under  section  417,  Cri- 
minal Procedure  Code,  preferred  by  the  Local  Government  sf  ' 
against  the  order  of  the  Magistrate  acquitting  the  respoi  -?,~nt 
Buta  Singh  of  the  offences  described  in  sections  412  and 
414,  Indian  Penal  Code.  It  appears  that  a  dacoity  was 
committed  at  Alawalpur  on  the  night  of  the  23rd  January 
1915,  and  there  can  be  no  doubt  whatever  that  the  silver 
utensils  (exhibits  11  to  13)  are  part  of  the  booty  taken 
away  by  the  dacoits.  The  case  for  the  prosecution  is  that 
Buta  Singh  received  the  said  utensils  as  the  share  of  his 
son    Banta  Singh    who   had  absoonded  after   participating   in 


(1)  (1895)  /.  L.  R.  17  All.  570  (Queen-Empress  v.  Gobinda), 

(2;  20  P.  R.  (Cr)  1905  (Ilakiman  v.  King- Emperor). 
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the  dacoity,  and  that  lie  concealed  them  -in  a  pond  outside 
his  village.  We  are  satisfied  that,  in  consequence  of  the 
information  furnished  by  Buta  Singh,  the  utensils  were  re- 
covered from  the  pond.  There  is  convincing  evidence  to 
show  that  he  took  the  investigating  officer  to  the  pond  out- 
side the  village,  and  himself  brought  out  one  tumbler,  and 
that  a  police  constable,  who  was  helping  him  in  recovering 
the  property,  brought  out  the  second  tumbler  and  a  cup. 
The  learned  Magistrate  is  inclined  to  throw  doubt  upon  the 
genuineness  of  the  discovery,  because  the  part  played  by 
the  constable  is  not  referred  to  either  in  the  document 
relating  to  the  recovery  of  these  utensils,  or  in  the  police 
diaries  It  seems  to  us  that  the  striking  fact  was  the 
discovery  at  the  instance  of  the  respondent,  and  whether 
he  himself  brought  out  all  the  incriminating  ai tides,  or  was 
helped  in  the  operation  by  the  constable,  was  not  a  matter 
of  much  importance  and  did  not  require  any  special  mention. 

That  Buta  Singh  pointed  out  the  place,  where  the  stolen 
property  was  found,  may  be  accepted  as  an  established  fact. 
But.  there  is  nothing  on  the  record  to  show  that  he  was 
ever  in  possession  thereof,  or  rendered  assistance  in  conceal- 
ing it.  It  is  possible  that  Buta  Singh's  second  son  Santa 
Singh  handed  over  the  incriminating  articles  to  Fattu  and 
Mnssammat  Jinnat,  and  that  the  latter  in  their  turn  delivered 
them  to  Buta  Singh.  The  record,  however,  does  not  con- 
tain a  particle  of  evidence  in  support  of  this  allegation. 
The  witnesses  Fattu  and  Mussammat  Jinnat  profess  ignor- 
ance of  the  whole  affair,  and  though  we  are  inclined  to 
think  that  they  are  not  telling  the  truth,  it  is  perfectly 
plain,  and  indeed  the  learned  Advocate  for  the  Crown  admits, 
that  the  statements  made  by  them  before  the  poliee  canno*^" 
be  treated  as  substantive  evidence  in  the  case. 

The  mere  knowledge  of  the  place  of  concealment  does 
not  necessarily  lead  to  the  conclusion  that  Buta  Singh  actually 
icoeived  the  articles  or  participated  in  the  act  of  conceal- 
ment. The  con v i ction_  i n  _a  _crj mill al  case  must  regt  uiiori 
direct  or  circumstantial  evidence,  and  it  is  evident  that 
conjecture  cannot  <akc_  the_jdace  of  proof.  It  must  be  re- 
membered  thai  Buta  Singh's  own  son  was  one  of  the  dacoits, 
and    it     is    possible  that    before   absconding  he  informed   his 

j  lather  of  the  place  where  he  himself   had    concealed  the  stolon 
]  ropeny. 

It  has  been  held  over  and  over  again  that  the  mere 
fact  that    a  person    points   ou(  B  place,  where  Btolen  property 

(_is  concealed,   if  that    place  is   not    his   own,  does   not  justify 
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the  Court  in  drawing  the  conclusion  that  the  person  who 
pointed  out  the  stolen  article,  had  received  or  retained  it. 
•'  There  must,  to  support  a  conviction  in  such  a  case,  be 
"  some  evidence  which  suggests  that  the  accused  himself 
"  concealed    the  article  in  the  place    where  it    was  found      It 


"  is  not~sutficientfor  a  convictiou  that  the  accused  pointed 
"  out  the  stolen  article,  if  it  is  left  doubtful  whether  the 
"accused  or  some  other  person  concealed  the  stolen  article, 
"  or  that  the  accused  obtained  in  some  other  way  informa- 
"  tion  that  the  stolen  property  was  iu  the  place  where  it 
"  was  found,"  I.  L.  B.  17  All.  576  (1)  ;  to  the  same  effect  see 
'JO  P.  B.  1905  Criminal  (2).  As  observed  above,  there  is  no 
proof  in  this  case  of  the  receipt  or  retention  of  the  stolen  articles 
by  the  respondent,  or  of  the  concealment  thereof  by  him ; 
and  it  is  indisputable  that  such  a  proof  is  a  sine  <ina  nou 
to  a  conviction.  Au  essential  ingredient  of  the  offence  is 
consequently  wanting  ;  and  the  order  of  acquittal  must,  there- 
fore, be  upheld. 

The  appeal  is  dismissed. 

Appeal  dismissed. 

No-  2. 

Before  Hon.  Sir  Donald  Johnstone,  Kt.,  Chief  Jiuhje, 

and  Hon.  Mr.  Justice  Broadway. 

BARKAT  ALI— (Convict)— APPELLANT, 

Versus 

THE  CROWN— RESPONDENT. 

Criminal  Appeal  No.  108  of  1916. 

Indian  Evidence  Act,  I  of  1872,  sections  111,  illustration  (&),  133 
and  157 --evidence  of  accomplice— corroborations-admissibility  of  precious 
statement  made  by  accomplice. 

Held,  that  section  133  of  the  Evidenco  Act  contains  the  rule  of  law 
regarding  the  evidence  of  accomplices 'and  section  111,  illustration  (b) 
is  merely  a  sort  of  guidance  to  assist  the  Courts. 

I.  L.  R.  35  Mad.  247  (dictum  of  C  J.  and  Ayling,  J.)  (3),  approved. 

Viz. :  "Consider  the  evidence  of  the  approvers,  always  bear  in  mind 
"that  it  is  tainted  evidence,  scrutinize  it  with  the  utmost  care,  accept 
"it  with  the  greatest  caution,  consider  it  in  the  light  of  the  circum- 
"  stances  in  which  it  is  given  and  in  the  light  of  all  other  relevant 
"  circumstances.  Ihen,  if  you  believe  it,  act  on  it,  even  if  there  is  no 
"  corroboration  in  the  strict  sense  of  the  word." 


(1)  (1895J  /.  L.  R.  17  All.  576  (Queen-Empress  v.  Gobinda), 

(2i  2U  P.  R.  (Cr.)  1905  (Uakiman  v.  King-Emperor). 

(3)  (1911)  i.  L.  R.  35  Had.  211  (King-Emperor  v.  Silukantc 
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Held  also,  that  no  hard  and  fast  rule  can  be  laid  down  as  to  wjicn 
and  to  what  extent  an  accomplice  must  be  corroborated -such  evidence 
is  suspect  for  the  following  reasons  :  — 

(a)  because  he  has  a  motive  to  shift  guilt  from  himself  ; 

(6)  because   he  is    an   immoral   person  likely    to    commit  perj-iy 
on  occasion  ; 

c)  because  he  hopes  fur  pardon,  or  has  secured  it,  and  so  favours 
the  prosecution. 

/.  L.  R.  2G  Bom.  193  (1;  and  summary  of  authorities  given  in  Ameer 
Ali  and  WoodrolYe's  Law  of  Evidence  under  sections  114  and  133,  approved. 

Held  further,  that  previous  statements  of  an  accomplice  may  be 
proved  under  section  157  of  the  Evidence  Act,  and  may  be  corroboration. 

I  L  R.  35  Mad.  217  (per  C.  J.  and  Ayliug,  J.)  (2),  /.  L.  R.  9  AIL  528 
(554,    »3;  and   21  W.  R.  [Cr.)  G9  (per  I'hear,  J.)  (4),  approved. 

9  Indian  Cases  899  (Had  )    (dicta  of  Sankaian  Nair  and  Abdul  Rabim, 

J  J.)  (5)  and  (1874)  11  Bom.  H.  C.  R.  Ap.  Cases  19G  (G),  disapproved.  ' 

1.  L.  R.  10  Cal.  970  (7),  distinguished. 

Appeal  from  the  order  of  C.    F.  Strickland,  Esquire,    Special 
Magistrate,  1st  clans,  Lyallpur,  dated  the  loth  April   . 9 IG 

Mohammad  Shafi  and  Abdul  Qadir,  for  Appellant. 

Public    Prosecutor,  for  Respondent. 

The  judgment  of  the  Court  was  delivered  by — 

bth  Jul ii  1910  S'R.  Donald  Jobhstonb,  C.  J. — The  appellant  M.     Barkat 

Ali,  lately  Subordinate  Judge  of  Lyallpur,  where  be  joined 
in  December  1913,  has  been  found  guilty  of  taking  (a)  a 
biibe  of  Rs.  150  from  one  Devi  Dibta  on  or  about  23rd 
March  1914,  and  (b)  a  bribe  of  Ks.  250  from  one  Bhupa 
Mai  on  or  about  20th  January  1914.  On  each  count  ho 
has  been  sentenced  to  two  years1  rigorous  imprisonment 
(the  sentences  to  run  concurrently),  and  in  addition  he  has 
beeu  ordered  to  pay  ;i  fine  of  Rs  150  on  the  first  count 
and  one  of  Rs.  250  on  the  second.  He  has  appealed  and  we 
have  listened  to  long  and  able  arguments,  and  hare,  in  view 
of  the  importance  of  the  case  and  of  the  peculiar  difficulties 
inherent  in  almost  all  biibery  prosecutions,  reserved  judg- 
ment in  order  to  be  able  to  give  the  record  an  1  the  obser- 
vations and  contentions  of  ODUUsel  the  in  >st  cieful  an  1 
anxious  considei  ation. 


1 1  11901}  /.  L  R.  -.'i;  Bom.  193   King  Emperor  v.  Malhar  Mariand). 

L911J  /.  L.  R.  35  Mud.  :'17  (King-Emperor  v.  Nilukanta). 
<.<)  (1887    I.  L.  R.  9  AIL  52ti   551j    Queen-Em  irdlian), 

[4    [1874;  21  W.R.  (Cr.   69  Queen  r.  8adhu  Mtmdul). 

1910)  '.'  Indian  Va»e.»  897  (Mad.)    In  re  Vyasa  li 
(.)    1874)11   Bom,  II.  C.  li.  Ap.Caaet  199  (Regina    \.  Malapa  bin 

Ad/ 

(7;    1884,  /,  L.  li.  10  Cat,  970  (Queen-Empre$i  v.  Bepin  Biswas). 
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The  Special  Magistrate,  who  tried  the  cas",  has  dealt 
separately  with  the  two  counts,  between  which  there  is  no 
sort  of  connection,  and  in  doing  so  has  sufficiently  stated 
the  case  for  the  Crown  and  the  evidence  on  which  it  is 
based.  We  need  not,  therefore,  repeat  what  can  be  readily 
found  in  his  judgment,  but  will  content  ourselves  with  dis- 
cussing Mr.  Muhammad  Shafi's  arguments  on  behalf  of  the 
appellant. 

In  those  arguments  Mr.  Shafi  first  drew  attention  to 
his  client's  record  as  a  Government  servant  and  from  it 
invite  1  us  to  draw  two  deductions,  first,  that  it  is  highly 
improbable  that  an  officer  with  (so  far  as  honesty  is  con- 
cerned) an  unblemished  record  of  27  years  would,  on  the 
eve  of  earning  his  pension,  run  the  risk  of  losing  all  by 
taking  two  paltry  bribes  ;  and,  secondly,  that,  inasmuch  as 
the  same  record  shews  the  appellant  to  have  been  a  strict 
and  somewhat  harsh  and  uncompromising  man  and  to  have 
made  enemies,  peculiar  care  must  be  taken  in  dealing  with 
evidence  which  may  have  been  suborned  or  fabricated  by  such 
enemies.  Besides  the  official  record  of  services  Mr.  Shafi 
points  to  the  evidence  of  appellant's  own  witnesses,  some 
of  whom  state  that  his  manner  in  dealing  with  the  bar  was 
strict  aud  harsh.  We  may  note  here  that  this  is  practically 
the  only  use  made  by  Mr.  Shafi  in  argument  of  the  defence 
witnesses. 

As  regards  the  first  of  those  points,  we  are,  of  course, 
bound  to  take  into  consideration  evety  circumstance  bear- 
ing upon  the  probability  of  the  prosecution  theoiy  ;  but 
we  cannot  properly  ignore  the  fact  that  experience  has  shewn 
us  two  things,  namely,  that  it  is  possible  for  a  corrupt 
omcer  to  conceal  his  true  character  from  his  superiors  for 
years,  and  that  an  officer  may  refrain  from  bribe-taking 
for  the  greater  part  of  his  service  and  then  succumb  to 
temptation,  either  because  he  sees  before  him  in  the  near 
future  an  old  age  of  poverty  on  a  small  pension,  or  because 
he  imagines  that,  if  he  only  acts  with  caution,  his  past 
record  and  his  standing  in  the  service  will  secure  him  prac- 
tical immunity  from  suspicion  aud  an  adequate  defence  against 
attack.  After  all,  our  bus  ness  is  to  decide  upon  the  evidence 
on  the  record  whether  this  or  that  bribe  did  or  did  not 
reach  the  appellant. 

Turning  to  the  second  point,  we  concede  that  appellant 
was  a  mau  who  made  enemies.  Remarks  made  about  him 
by   his     superiors   in    1699    and    19U0    (Jbelum)    shew    this, 
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aud  there  can  be  no  doubt  about  his  serious  dissensions 
with  members  of  the  bar  at  Sialkot  in  1013.  We  will  not 
go  into  details  over  all  this,  for,  in  the  complete  absence 
of  all  evidence  that  any  person  whom  appellant  had  offended 
iu  those  places  had  any  part  in  getting  up  the  present 
prosecution,  we  must  decline  to  allow  our  estimate  of  the 
evidence  befoie  us  to  be  affected  by  wild  conjectures  such 
as,  that  perhaps  Pandit  Beli  Ram,  pleader  of  Sialkot,  may 
have  had  a  hand  in  the  present  case.  As  regards  possible  in- 
fluential enemies  in  Lyallpur  itself,  Mr.  Sliafi  can  only  meution 
Sant  Singh  and  Ram  Chaud,  pleaders.  The  matter  of  Ram 
Chand  can  be  disposed  of  in  a  few  wotds.  In  the  suit  in 
Appellant's  Court,  S.  Muhammad  versus  Hussain  Bibi,  Ram 
Chand's  own  client  threw  him  over,  and  there  is  no  indi- 
cation that  appellant  did  anything  to  offend  the  pleader. 
As  to  Ram  Chand's  part  in  the  present  case  nothing  is 
shewn  except  that,  when  Karm  Singh  (P.  W.  6),  the  orderly 
of  appellant  and  his  alleged  go-between  in  bribe  taking, 
consulted  Ram  Chand,  telling  him  the  police  wanted  him 
to  give  evidence  about  the  bribes,  Ram  Chaud  gave  him  the 
quite  sound  advice  that  he  could  do  so  safely  if  he  had 
a  promise  of  immuuity.  We  can,  therefore,  safely  leave 
Ram  Chand  out  of  account  as  a  possible  manufacturer  of 
a  false  charge. 

The  pleader  Sant  Singh  certainly  took  a  more  active 
part.  P.  W.  1  Inspector  Hakim  Singh  says  Sant  Singh  went 
with  him  to  Devi  Ditta's  Chak  aud  helped  in  the  inves- 
tigation ;  and  Devi  Ditta  himself  (P.  \V.  2)  says  he  first 
denied  all  knowledge,  but  later  told  his  present  story 
after  "the  pleader,  a  Sikh"— apparently  Sant  Singh — had 
told  him  he  would  be  pardoned  if  he  spoke  the  truth  ami 
if  he  remained  dumb,  his  door  would  be  closed  an  1  his 
books  seized  and  examined.  The  contention  is  that  Sant 
Singh  did  all  this  because  of  his  resentment  over  a  slight 
difference  with  the  appellant  in  a  Civil  case,  iu  which  a;  pel- 
lant  on  11th  May  lylO  had  stopped  the  putting  of  irrele- 
vant questions  and  the  pleader  had  thrown  up  his  brief  ; 
but  in  favour  of  the  prosecution  we  have  certain  very  im- 
portant considerations.  In  the  first  place,  it  is  unlikely 
that  Sant  Singh  would  feel  resentment  so  keenly  as  to  take 
all  that  trouble  merely  for  revenge.  Secondly,  the  Deputy 
Commissioner  had  called  upon  all  members  of  the  bar  to 
help  in  the  investigation,  and  Sant  Singh  may  merely  have 
wished  to  please  the  Deputy  Commissioner.  Thirdly,  if  no 
bribe   was   giveu,    we   caunot   conceive  how    Sant  Singh  could 
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have  such  power  over  Devi  Ditta  as  to  induce  him  to  join 
in  fabricating  a  false  charge  against  an  officer  of  standing, 
against  whom  he  had  no  grudge  whatever. 

Mr.  Shan  next  draws  attention  to  the  Deputy  Com- 
missioners methods  in  opening  the  investigation,  and  especi- 
ally animadverts  upon  the  proclamation  of  13th  August  1915, 
Exhibit  N,  comparing  it  with  those  issued  by  a  Bombay 
Mamlatdar  and  unsparingly  condemned  in  I.  L.  B.  14  Bom. 
331  (at  pages  336,  337)  (I)  ;  but  the  facts  are  very  different 
here.  There  the  proclamation  was  scattered  broadcast,  here 
it  was  sent  to  a  few  persons — the  Bar  Association,  Tahsildars, 
and  so  forth — -whose  aid  the  Deputy  Commissioner  would 
naturally  seek.  Again  there,  promise  was  made  to  refund 
bribes,  and  here  no  such  inducement  to  bring  false  charges 
was  used  Upon  a  consideration  of  this  matter  we  think 
the  Deputy  Commissioner's  methods  were  not  calculated  in 
any  appi'eciable  degree  to  induce  persons,  who  had  not  in 
fact  given  bribes,  to  come  forward  and  pretend  they  had.  It 
seerns  that  many  persons  were  offered  pardons,  if,  having 
given  bribes,  they  would  speak  up  and  say  so ;  and  Mr. 
Shafi  uses  the  paltry  result  of  two  cases  as  an  argument  that 
his  client  is  an  honest  man  ;  but  this  argument  ignores  human 
natui'e  and  especially  Punjabi  human  nature.  As  a  rule 
a  man,  who  h-»s  given  a  bribe,  has  got  his  quid  fro  quo, 
and  has  no  interest  in  getting  his  benefactor  punished.  Why 
should  such  a  man  undertake,  for  no  gain,  the  enormous 
risk  of  turning  approver  ? 

Taking  Devi  Ditta's  case  first,  we  find  seven  witnesses  and 
some  documentary  evidence,  that  is  to  say — 

(1)  Inspector  Hakim  Singh,  as  to  investigation. 

(2)  Devi  Ditta,  P.  W.  2,  who  describes  the  suit  in  the 
course  of  which  the  bribe  was  given,  explains  how  he  got 
the  money  for  expenses  of  suit  and  for  the  bribe,  produces 
his  bahi,  and  tells  the  actual  story  of  the  giving. 

(3)  Baja  Ham,  P.  W.  3  (partner  of  Devi  Ditta),  who 
agreed  when  Devi  Ditta  said  Rs.  150  must  be  paid  to  the 
appellant,  and  who  was  told  by  him  later  that  it  had  been 
paid. 

(4)  Godlw  Bam,  P.  W.  4,  who  lent  Rs.  45  to  Devi 
Ditta  when  the  Litter  was  on  his  way  to  Court  to  pay 
pleader's  fee  and  other  expenses  :  this  was  on  Devi  Ditta'a 
visit  to  Lyallpur  before  the  visit  on  which  the  bribe  was  paid. 

(1)  1^1890;  /.  L.  R  14  Bom.  331  (Queen-Empress  v.  Chagan  Dayaram). 
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P.  W.  5,  Hari  Chand,  pleader  of  Lyallpur,  to  whom  Devi 
Ditta  as  his  client  said,  during  the  pendency  of  his  suit, 
that  he  had  given  a  sum  of  money  (amount  forgotten  by 
witness)  to  appellant 

Kartn  Singh,  1'.    W.  6,  orderly  and  go-between. 

Chanan  Bus,  P.  W.  7,  trader  of  Gojra,  from  whom  Devi 
Ditta,  en  route  to  Lyallpnr  to  give  the  bribe,  borrowed  Rs.  140 
duly  shewn  in  witness's  bahi. 

As  regards  the  direct,  evidence  of  bi'ibe-giving  we  are 
not  impressed  by  the  argument  that  such  a  thing  would 
never  bo  done  at  9  a.m.  in  an  open  verandah  of  appel- 
lant's house.  If  there  is  any  validity  in  this  idea  of  the 
way  in  which  a  bribe  would  be  taken,  is  it  likely  a  false 
case  would  have  been  framed  thus  ?  Then,  examination 
of  tlie  facts  and  circumstances  of  the  suit  leaves  us  in 
agreement  with  the  learned  Government  Prosecutor  that  dis- 
tinct favour  was  shewn  to  Devi  Ditta  as  against  his  de- 
fendants That  suit  had  been  pending  a  few  days  when  the 
bribe  was  given.  The  claim  was  apparently  premature,  and 
the  object  of  the  bribe  was  to  induce  the  Court  to  harass 
the  opposite  party  by  arrest  and  attachment  before  judg- 
ment. The  Court  issued  warrant  of  arrest,  and  defendants 
promptly  came  to  Court  and  protested  and  offered  security  ; 
and  the  impression  left  on  the  mind  is  that  pieventive  actiou 
before  judgment  was  quite  uncalled  for.  Nevertheless,  when 
defendants  asked  for  compensation  under  section  95,  Civil 
Procedure  Code,  the  Court  simply  ignored  the  application. 
The  case  dragged  on,  and  in  June  1914  it  was  compro- 
mised, Devi  Ditta  getting  his  whole  Rs.  J,800  and  costs, 
but  in  instalments.  Such  a  result  tends  to  shew  that  de- 
fendants were  harassed  into  a  compromise  in  a  case  which 
should  probably  have  beeu  dismissed  as  premature  and  as 
based  on  a  wrong  cause  cf  action 

Mr.  Shafi  next  tries  to  shew  that  Devi  Ditta  and  Kami 
Singh  contradict  themselves  and  each  other  in  such  a  way 
ms  to  shew  their  evidence  should  be  rejected.  The  wit: 
were  examined  several  times,  by  Inspector  Hakim  £ingh, 
by  Lala  Radha  Kishen,  Magistrate,  by  Mr.  Salnshnry,  Magis- 
trate, and  lastly  at  the  trial.  This  being  bo,  discrepancies 
are  only  natural,  especially,  in  the  case  of  Kami  Singh, 
with  whom  Devi  Ditta's  was  not  the  only  episode  of  bribo- 
giving — vide  Kami  Singh's  lengthy  Beriea  of  tales  told  to 
Lala  Radha  Kishen  in  the  preliminary  enquiry.  Again,  it 
is   not   unnatural    for   each    of    these    two    men   to   be  anxious 
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to  throw  on  the  other  the  odium  of  being  the  first  mover 
in  the  affair,  and  hence  we  have  Karni  Singh  saying  Devi 
Ditta  came  to  his  house  on  8th  Chet,  while  Devi  Ditta  says 
the  matter  was  first  mooted  by  Karm  Singh  at  the  Court 
house  on  9th  Chet.  On  the  whole  we  think  Devi  Ditta's 
version  the  more  likely  to  be  true. 

A  few  more  discrepancies  have  been  mentioned  to  us,  but 
we  think  them  unimportant.  As  a  fair  example,  we  may 
instance  this,  that  Karm  Singh  sa}-s  that  on  the  morning 
of  the  bribe  giving  he  was  on  his  way  to  the  Court  when 
Devi  Uitta  met  him,  while  Devi  Ditta  says  he  went  to  Karm 
Singh's  house  :  both  are  right,  the  actual  meeting  was  close 
to    Karm  Singh's  house  after  he  had  started  for  the  Court. 

There  is  thus  prima  facie  no  ground  for  distrusting 
these  two  witnesses ;  and  we  find  no  reason  for  doubting 
the  good  faith  of  Raja  Kara  (whose  evidence  is  important), 
of  God  ha  Ram  (only  indirectly  relevant),  and  Chanan  Das. 

As  regards  the  question  when  the  Hs-  140  actually 
changed  hands,  Mr.  Shafi's  case  is  that  it  was  after  Devi 
Ditta  had  been  to  Lyallpur  on  23rd  March  1914,  11th  Chet, 
while  the  case  for  the  Crown  is  that.it  was  borrowed  very 
early  on  11th  Chet  (date  in  Chanan  Das's  bahi),  before  Devi 
Ditta  went  on  to  Lyallpur.  Devi  Ditta  arrived  at  Gojra 
late  on  the  previous  night  and  put  up  at  Chanan  Das's  ; 
and  in  one  statement  (Lala  Radha  Kishen's  enquiry)  he  has 
said  he  thought  that  he  took  the  money  that  night.  He 
probably  asked  for  the  money  that  night  and  got  it  next 
morning.  There  is  no  suggestion  that  Chanan  Das's  bahi 
is  forged  ;  and  it  appears  that  at  the  time  of  the  preliminary 
enquiries  neither  he  nor  Devi  Ditta  could  quite  remember 
whether  the  money  was  handed  over  at  night  or  next  morning. 
Such  an  uncertainty  is  by  no  means  uunatural. 

Turning  to  Devi  Ditta's  books  we  find  an  entry  of 
Rs.  395-14-0  of  18th  Chet  described  as  lagat  lagai  arzi  uthe.  That 
this  sum  is  accounted  for  only  if  the  Rs.  150  bribe  be  included, 
seems  to  us  clear,  for  we  see  no  force  in  the  arguments 
(j)  that  Lala  Hari  Chand,  pleader,  would  not  have  been  content 
with  a  fee  of  Rs.  50,  which  is  all  he  says  he  took,  and 
(ii)  that  another  suit  against  one-  Nabi  Bakhsh  was  being 
prosecuted  by  Devi  Ditta  at  the  same  time  and  the  expenses  of 
that  would  probably  be  sufficient  to  make  up  the  Rs  395- 14-0. 
Hari  Chand  is  related  to  Devi  Ditta  and  might  well  let  him 
down  easily  in  the  matter  of  fee  ;  and  Raja  Ram's  explana- 
tion   makes   it   absolutely  clear    that    the    Nabi  Bakhsh    case 
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was    being   run    by   a   brother    Ram   Rata  a   and   tbat  the  ex- 
penses of  it  never  came  into  Devi  Ditta's  books  at  all. 

The  last  witness  to  consider  is  Hari  Chand,  P.  W.  5. 
If  his  evidence  is  admissible,  it  has  a  certain  value.  Mr. 
Shafi,  contends  that  it  is  inadmissible,  partly  because  it  does 
not  profess  to  give  the  exact  words  of  Devi  Ditta's  state- 
ment or  the  precise  occasion  on  which  it  was  made,  and 
partly  on  the  strength  of  certain  rulings.  The  prosecution 
rely  upon  section  157,  Indian  Evidence  Act,  contending  that 
what  Devi  Ditta  said  to  Hari  Chand  is  a  "  statement," 
that  exact  words  are  not  required,  and  that  the  statement 
was  made  "  at  or  about  the  same  time,"  even  if  it  was  made 
any  time  up  to  the  compromise  in  the  case.  We  are  dis- 
posed to  accept  these  contentions,  and  we  also  hold  that 
Hari  Chand,  not  being  an  "accomplice"  in  the  bribe-giving, 
does  not  himself  require  corroboration  ;  but,  of  course,  the 
consideration  remains  that  Devi  Ditta  was  certainly  an  accom- 
plice, and  we  must  consider  the  value  of  that  early  state- 
ment of  his.  We  believe  Hari  Chand':*  assertion  as  to  what 
Devi  Ditta  said  to  him,  and  we  see  no  reason  to  disbelieve 
him  when  he  says  he  keeps  no  Fee-Register. 

We  have,  then,  the  internal  evidence  in  the  record  of 
the  suit  that  Devi  Ditta  was  unduly  favoured,  the  direct 
evidence  of  him  and  Karm  Singh,  the  improbability  that 
Devi  Ditta  would  say  he  had  given  a  bribe  if  in  fact  he 
had  done  nothing  of  the  kind,  the  circumstantial  evidence 
to  be  found  in  Devi  Ditta's  Lahi,  in  the  depositions  of  Raja 
Ram,  Godha  Ram,  Hari  Chaud  and  Chanau  Da-},  and  in  the 
bahi  of  Chanan  Das.  The  question  is  whether,  in  view  of 
section  114  and  section  133,  Indian  Evidence  Act,  all  this 
is  sufficient  for  conviction.  We  have  studied  these  sections 
and  illustration  (6)  to  section  114,  and  also  certain  rulings, 
and  have  arrived  at  the  conclusion  that  the  giving  of  th;s 
bribe  is  proved. 

In  our  opinion  section  133  contains  the  rule  of  law, 
section  114,  illustration  (6)  being  merely  a  sort  of  guidance 
to  assist  the  Courts — rf.  C.  J  ,  and  Ay  ling,  J,  in  I.  L.  22.  35 
Mad  247  (1),  in  which  the  following  passage,  stating  what 
the  "  proper  coucse  "  is,  has  our  entire  concurrence  :  — "  Con- 
'  sider  the  evidence  of  the  approvers,  always  bear  in  mind 
"  that  it  is  tainted  evidence,  scrutinize  it  with  the  utmost 
"care,  accept  it  with  the  greatest  caution,  consider  it  in 
"the  light  of  the  circn  instances  in  which  it  is  given  and 
"  in  the   light   of    all   other     relevant     circumstances.     Then, 

(1)    (1911.)  /.  L.  R.  35  Mad.  247  (King-Emperor  v.  Nilaklan(a. 
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"  if  you    believe   it,   act  on  it,  even   if  there  is    no  corrobora- 
"  tion  in  the  strict  sense  of  the  word." 

We  also  approve  of  the  dictum  of  the  same  learned 
Judges  that  previous  statements  of  an  accomplice  may  be 
corroboration  The  dicta  of  Sankaran  Nair,  J.  in  the  same 
case  seem  to  us  too  narrow  and  pedantic.  In  connection 
with  this  we  would  draw  attention  also  to  I.  L.  It.  9 
All.  528  (55-4)  (1)  and  to  Phear,  J.'s  remarks  in  21  W.  B. 
Or.  69  (2). 

In  an  other  Madras  case — 9  I.  C.  897,  Sankaran  Nair,  J.  (3) 
expressed  again  similar  views  to  those  he  set  down  in 
the  above  case,  and  Abdur  Rahim,  J.  was  in  general  accord 
with  him,  while  Ayliug,  J.  again  insisted  that  section  114, 
illustration  (b)  and  the  rulings  concerning  it  merely  amounted 
to  a  rule  of  practice. 

/.  L.  B.  10  Gal.  970  (4)  does  not  seem  to  us  of  much 
value  in  the  present  case,  and  11  Bom.  H-  G.  Bep.  Ap.  Gases 
196  (1874)  (5)  we  do  not  agree  with  where  it  says  a 
previous  statement  of  an  accomplice  can  never  be  corro- 
boration. 

We  find  it  iznpossible  to  lay  down  any  hard  and  fast 
rule  as  to  when  and  to  what  extent  an  "  accomplice  "  must 
be  corroborated.  The  two  remarks  in  the  Evidence  Act 
qualifying  illustration  (6)  aforesaid  shew  that  the  Legisla- 
ture intended  to  lay  down  no  artificial  and  pedantic  rule — 
cf.  observations  in  I.  L.  B.  26  Bom.  193  (6) — and  this  is 
also  abundantly  evident  from  the  very  fair  and  just  sum- 
mary of  all  the  authorities  to  be  found  in  Ameer  Ali  and 
Woodroffe's  Law  of  Evidence  under  sections  114  and  133. 
In  that  commentary  we  find  also  a  statement  of  the  reasons 
why  an  accomplice's  evidence  is  suspect  and  we  adopt  that 
statement,  which  may  be  summarised  thus — 

(a)  because  he  has  a  motive  to   shift  guilt  from  him- 
self ; 

(6)  because   he   is   an  immoral   person    likely  to  com- 
mit perjury  on  occasion  ; 

(ft)   because   he   hopes    for   pardon,    or   has   secured    it 
and    so    favours  the    prosecution. 


(1)  (1887)  I.  L.  R.  9  All.  528  (554)  {Queen-Empress  v.  Uobardhan). 

(2)  (1874)  21  W.  R  (Cr.)  69  (Queen  v.  Sadhu  Mundul). 

(3)  (19i0)  9  Indian  Cases  897  {Mad.)  {In  re  Vyasa  Rao). 

(4)  (1884)  l.L.  R.  10  Cal.  970  (Queen-Empress  v   bepin  Biswas). 

(5)  (1874)    11    Bom.   U.   C.   R.  Ap  Cases   196  (Regina  v.  Malapa  bin 

Kapana). 

(6)  (1901)  I.  L.  R,  20  Bom,  193  (King- Emperor  v.  Mallear  Martand), 
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In  the  present  case  none  of  these  reasons  really 
apply.  Devi  Ditta  and  Karm  Singh  never  were  accused 
persons — they  could  seek  the  best  safety  by  simply  holding 
their  tongues  and  they  need  never  have  asked  for  pardon  ; 
and  Devi  Ditta's  conduct  certainly  does  not  shew  him  to  be 
necessarily  a  kind  of  man  who  would  not  shrink  from  per- 
jury. This  being  so,  the  kind  of  corroboration  required  is 
Blight,  and  we  iiud  it  in  sufficient  quantity  in  the  evidence 
of  Hari  Chand  and  the  evidence  and  bahi  of  Chanan  Das. 
Raja  Bam  .should  probably  be  looked  upon  as  an  accomplice, 
and  therefore  Ave  do  not  mention  him.  The  circumstances 
of  the  case  generally  seem  to  us  to  render  the  truth  of  the 
prosecution  evidence  highly  probable. 

We  will  now  take  up  the  case  of  Bhupa  Mais  bribe. 
The  charge-sheet  says  it  was  given  on  or  about  20th  Jan- 
uary 191  i,  but  examination  of  the  record  shews  this  was 
probably  a  mistake  of  the  Court.  The  case  for  the  Crown 
really  is  that  the  bribe  was  given  about  the  end  of  January 
or  even  as  late  as  4th  February.  It  does  not  appear,  how- 
ever, that  appellant  has  been  misled  by  the  mistake. 

The  evidence  here  consists  of  the  depositions  of  Bhupa 
Mai,  P.  W.  8,  Manager  of  the  factory  belonging  to  the 
firm  of  Granga  Sahai,  which  had  brought  a  suit  for 
Rs.  2,000  in  appellant's  Court ;  of  Har  Sarup  (P.  W.  9),  cashier 
in  the  factory  ;  of  Karm  Singh,  orderly  (P.  W.  0)  ;  and  P.  W. 
1,  Inspector  Hakim  Singh.  It  is  obvious  that  Karm  Singh 
and  Bhupa  Mai  are  accomplices,  and  Har  Sarup  must  be 
similarly  described,  for  he  says  he  did  the  negotiations  (as 
to  amount  of  bribe)  with  Karm  Singh  and  actually  went 
with  Bhupa  Mai  when  the  bribe  was  given  and  himself 
gave  Rs.  16  to  Karm  Singh.  This  being  so,  we  have  to 
see  what  corroboration  is  forthcoming,  and,  if  there  is  little 
or  none,  whether  ve  cau  safely  beliovo  these  three  men, 
P.  W-  6,  P.  W.  8  and  P.  W.  9-  We  hud  only  an  entry  dated 
4th  February  1914  in  the  factory  books  thus,  do  aama  drawn 
out  by  Bhupa  Mai  — 

i:. ,  266  kharch  ek. 

1!.-.  CO  rohre  , 

and  we  have  the  circumstance  that  Bhupa  Mai,  when 
he  firsi    Bpoke,     hud    not    the   bahi   with   him — it    had    gone 

to  the  owners  at  ilau  -i  and  yet  said  Rs.  266  had  been 
given  in  bribes  to  the  appellant  and  the  orderly  and  that 
the  bum    would    be  found  entered  in  the  bahi,  it  sent  for. 
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As  regards  internal  evidence  that  appellant  unduly  favour- 
ed Bhupa  Mai  in  the  suit,  there  is  not  very  much  to  go 
upon.  Decree  was  given  for  some  Rs.  550  less  than  the 
claim,  though  there  was  evidence  on  which  the  full  claim 
might  have  been  allowed,  and  apparently  the  only  doubt 
as  to  appellant's  good  faith  rests  on  the  fact  that  he  held 
the  suit  within  time,  while  the  Appellate  Court  afterwards 
threw  it  out  as  barred.  The  matter  is  now  sit 6  jicdice  in 
the  Chief  Court  on  "  Second  appeal,"  so  that  it  is  impossi- 
ble to  say  the  appellant's  decision  on  the  point  of  limita- 
tion was  perverse  or  dishonest. 

The  entry  260  kharch  ek  is  peculiar,  especially  combined 
as  it  is  with  another  entry  of  same  day  of  "  60  rokre ";  but 
it  does  not  touch  appellant,  and  on  the  whole  we  think  at 
most  the  matter  is  suspicious. 

For  these  reasons  we  accept  the  appeal,  set  aside  con- 
viction and  sentence  in  Bhupa  Mai's  case,  and  uphold  both 
conviction  and  sentence  in  Devi  Ditta's  case 

Appeal  accepted  in  pari . 


No-  3. 
Before  Hun.  Sir  Donald  Johnstone,  Kt.,  Chief  Judy c. 

BUT  A  SINGH  AND  ROD  A  SINGH— PETITIONERS, 

Versus 
THE  CROWN— RESPONDENT. 
Criminal  Revision  No.  841  of  1916. 

Criminal  Procedure  Code,  Act  V  of  1898,  section  oil — forfeiture  of 
security  for  yood  behaviour. 

One  M.  S.  was  bound  over  under  section  110  of  the  Code  of  Crimi- 
nal Procedure  and  was  made  to  execute  a  bond  of  Rs.  500  with  two 
sureties  on  the  ground  that  he  was  a  habitual  thief  and  dacoit.  Before 
expiry  of  the  bond  he  was  convicted  and  sentenced  for  possession  of 
a  chhavi  under  Act  XI  of  1878  and  sentenced  to  three  years'  rigorous 
imprisonment  and  there  was  a  strong  suspicion  that  when  the  chhavi 
was  found  M.  S.  was  actually  on  a  marauding  expedition. 

Held,  that  tlii_  was  a  case  in  which  the  lower  Courts  were  fully 
justified  in  forfeiting  the  security  fur  its  full  amount  against  the  sureties. 

15  P.  R.  [Cr.)  1913(1),  6  P.  R.  'C:  1915  (2)  and  10  P.  R.  (Cr.) 
1915  (3),  distinguished. 

Revision  from   the   order  of  C.  M.  King,  Esquire,  District  Magis- 
trate, Amritsar,  dated  the  2bth  April  19 i6. 

Harbhajan  Das,  for  Petitioners, 

Government  Advocate,  for  Respondents. 


(1)  15  P.  R.  (Cr.)  1913  \JJdham  Singh  v.  King-Emperor), 

(2    '-■  P.  R.   C    •  1915  (Fatla    ,  Crown). 

{3    10  P.  R.  iCn)  1915   Crown    ,  Sher  Singh). 
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The    judgment     of    the    learned    Chief    Judge     was    as 
follows  :  — 

thJuy    916.  gIB  Donald  Johnstone,  C.  J.— In   this  case  Mit  Singh  was 

bound  over  under  section  1 10,  Criminal  Procedure  Code, 
and  was  made  to  execute  a  bond  in  the  sum  of  Rs-  500 
with  Bata  Singh  and  Koda  Singh  as  sureties.  The  ground 
for  this  was  that  he  was  a  habitual  thief  and  dacoit.  Before 
the  expiry  of  the  bond,  i.  e.,  on  the  21st  July  1915,  he  was 
convicted  and  sentenced  for  possession  of  a  clihavi  uuder 
section  19,  Act  XI  of  1878,  and  sentenced  to  three  years' 
rigorous  imprisonment.  Sureties  were  therefore,  by  subse- 
quent proceedings  started  some  time  after  that  conviction, 
called  upon  to  show  cause  why  the  bond  should  not  be 
enforced.  Certain  contentions  were  put  forward,  but  the 
learned  Magistrate  declared  the  sum  of  Rs.  500  forfeited.  The 
sureties  went  up  on  appeal  to  the  District  Magistrate,  who 
discussed  the  case  and  ruled  that  the  order  was  correct 
The  appeal  was  therefore  dismissed,  with  the  result  that 
13uta  Singh  and  Roda  Singh  have  come  up  here  with  a 
levisiou  petition. 

The  first  ground  in  that  petition  will  not  bold  water. 
There  is  no  doubt  that  if  tbe  Magistrate  who  tried  the  Arms 
Act  case  had  been  aware  of  the  existence  of  the  security  bond 
then  it  would  have  been  rigbt  to  say  that,  as  he  passed 
no  order  regarding  it,  no  other  Magistrate  could  in  subse- 
quent proceedings  confiscate  the  bond.  But  the  District 
Magistrate,  Mr.  King,  makes  it  quite  clear  in  his  judgment 
in  the  present  case  that  when  he  dealt  with  the  Aims  Act 
case  he  had  no  idea  whatever  of  the  existence  of  the  bond. 

As  regards  the  rest  of  the  revision  petition,  I  am  re- 
ferred to  15  V.  B,  1913  (Or.)  (1),  0  1\  R.  1915  iCr).  (•-') 
and  10  V-  /u  1915  (CV.)  (3)  ;  but  in  my  opinion  none 
of  these  cases  affords  au_y  real  guidance  here.  In  the  lirst 
of  those  cases  the  man  bound  over  as  a  habitual  thief  was 
convicted  of  voluntarily  causing  grievous  huit;  in  the 
second  case  the  offence  committed  was  that  of  voluntaiily 
causing  simple  hurt ;  and  in  the  third  case  of  voluntarily  caus- 
ing giievous  hurt-  lu  all  three  cases  tho  bond  had  been  taken 
on  the  ground  that  the  person  concerned  was  a  thief  or 
a  dacoit  or  a  burglar,  lu  such  cases  as  that  the  Court 
may  well  deal  with  suioties  in  a  lenient  manner  because 
dt    the   nature    of   the   offence   committed  by  the  convict,  for 


(1     l.i  i'.  B.  (Cr.)  VJV6  {Udloim  Singh  v. 
1  ,  B.  \Cr.)  l'.'lO  (Futta  v.  Crown). 
(3)  10  /'  H    Or.)  1915  (Crom    , 


King-Bmperor), 
Singh), 
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a  man  need  not  be  a  dishonest  man,  or  even  a  bad  man, 
simply  because  be  causes  hurt  or  causes  grievous  hurt. 
Those  offences  are  in  most  cases  the  result  of  sudden 
impulse  and  are  very  seldom  caused  by  cupidity  or  greed 
for  dishonest  gain.  The  present  case,  however,  is  quite 
different.  There  is  a  very  intimate  connection  between  a 
dacoity  and  the  possession  of  a  chhavi,  a  weapon  habitually 
used  by  gang  robbers,  and  there  is  a  stroug  suspicion  in 
the  present  case  that  the  man  Mit  Singh  was,  when  the 
chhavi  was   found,  actually  on  a  marauding  expedition. 

Confiscation  of  security  is  therefore  fully  justified  ;  and 
as  regards  the  amount,  I  do  not  in  all  the  circumstances 
feel  inclined  to  interfere-.  It  seems  to  me  that  when  a 
bailntash's  friend  saves  him  from  jail  b}*  standing  surety  for  him 
and  then  his  conduct  shows  that  he  has  not  turned  over  a  new 
leaf,  and  that  the  surety  is  exercising  no  real  supervision  over 
his  movements,  no  leniency  should  bo  shown  to  the  surety. 

For  these  reasons  I  dismiss  this  appli^ition  for  revision. 
Revision  rejected. 

No.  4. 

Before  Hon.  Mr.  Justice  Che  vis. 

AHMAD  DIN— (Convict)— PETITIONER, 

Versus 

THE  CROWN— RESPONDENT. 

Criminal  Revision  No  951  of  1916. 

Punjab  Municipal  Act,  III  of  1911,  section?  209,  228— complaint  by 
person  not  authorized  by  Committee— whether  Appellate  Court  can  pass  a 
finding  which  first  Court  could  not  have  passed  and  validate  complaint — 
Criminal  Procedure  Code,  Act  V  of  1898,  sections  423  (b)  and  5.37. 

The  petitioner  was  convicted  by  the  Bench  of  Honorary  Magistrates 
under  sections  150  and  221  of  the  Municipal  Act  On  appeal  the 
District  Magistrate  held  that  the  sections  quoted  were  inapplicable  and 
altered  the  conviction  to  one  under  section  209  of  the  Act.  The  case 
was  instituted  by  one  M.  S.  who  had  authority  from  the  Committee  to 
prosecute  offenders  under  certain  chapters  and  sections  of  the  Act,  but 
not  under  section  209. 

Held,  that  section  423  (b)  of  the  Code  of  Criminal  Procedure  does 
not  authorize  an  Appellate  Court  to  pass  any  finding  which  the  first 
Court  could  not  have  passed  and  as  the  complaint  in  this  case  nas  not 
by  a  person  properly  authorised  by  the  Municipal  Committee  so  far  as 
a  charge  under  section  209  of  the  Municipal  Act  is  concerned  and  the 
first  Court  could  not  therefore  have  convicted  under  that  section  (vide 
section  228  of  the  Act)   neither  could  the  Appellate  Court. 

l.L.R.  25  All.  534  (1),  referred  to. 

Held  also,  that  section  537  of  the  Code  had  no  application  to  a 
case  like  this  where  there  is  a  total  absence  of  a  complaint  as  far  as 
section  209  is  concerned. 

(lj  (1903)  1.  L.  R.  25  All.  534  (Emperor  v.  Gur  Narain  Prasad). 
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Held  further,  that  it  could  not  be  held  that  the  Magistrate  took 
cognizance  on  information  of  the  Chief  Sanitary  Inspector  merely  be- 
cause  the  latter  appeared  aa  a  witness  in  the  case. 

Revision  from  tie  order  of  G.  M.  King,  Esquire,    CLE.,   Dutrict 
Magistrate,  Amritsar,    dated  the  17  th  February  1916, 
Bhagat  Ram  Anand,  for  Petitioner. 
SVnm  Das,  for  Respondent. 

The  judgment  of  the  learned  Jadge   was  as  follows  : — 
Wth  Jv.hj  1916.  Chevis,  J.— The  petitioner  was   couvicted  by  the  Bench 

of  Honorary  Magistrates  at   Amritsar  under  sections  150   and 
221   of  the    Municipal    Act,   and  sentenced  to   fine  of  Rs.  ; 
He  appealed    to  the    Districi    Magistrate    who   held    that  the 
sections  quoted   were    inapplicable    to   the  and    altered 

the  conviction  to  one  under  section  209  of  the  Act  main- 
taining the  sentence.  Now  section  228  of  the  Act,  debus 
any  Court  from  taking  coguizince  of  any  offence  punishable 
under  the  Act  except  on  the  complaint  of,  or  upon  information 
received  from,  the  Committee  or  some  person  authorized  by  the 
Committee  to  complain  or  to  give  information. 

The  same  section  goes  on  to  explain  that  the  Committee 
may  authorize  persons  to  make  complaints  or  to  give  informa- 
tion, either  generally  in  regard  to  all  offences  nnder  the  Act, 
or  particularly  in  regard  only  to  specified  offences  or  offences 
of  a  specified  class. 

The  present  case  was  instituted  by  one  Muhammad 
Sharif,  who  has  been  authorized  by  the  Committee  to  prosecute 
ofVendei's  "nnder  Chapters  IX  and  X  and  sections  45,  81 
•'and  22S  of  the  Act"  (Why  section  228  is  quoted  iu  Una 
authority  I  do  not  know  ;  I  am  merely  quoting  from  a  truo 
Copy  of  the  Resolution  passed  by  the  Committee  and  now 
produced  before  me  by  Lala  Sham  I)  is  who  represents  the 
Committee  in  this  Court).  T-his  does  not  empower  Muhammad 
Sharif  to  complain  of  offences  under  section  209  which  is 
a  part  of  Chapter  XI  of  the  Act,  and  Lala  Sham  Das  frankly 
admits  that  the  Honorary  Magistrates  could  not  have  con- 
victed of  an  offence  under  section  209  merely  on  the  com- 
plaint of  Muhammad  Sharif. 

But  Lala  Sham  Das  relies  on  25  All.  534  (1),  and  urges 
that  even  though  the  Magistrates  could  not  convict  under 
section  20'.'  tho  District  Magistrate  can  by  virtue  of  the 
appellate  powers  conferred  on  him  by  section  123,  Criminal 
Procedure  (-'ode,  alter  any  conviction  passed  by  the  Magistrate 
to  a  conviction  under  section  209.  If  this  is  what  the  ruling 
quoted  means  1  must  respectfully  differ. 

(1)  (1903;/. L.  R.  25  AH.  531  {Emperor  j.  Gur  Narain  Prasad). 
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In  my  opinion  section  423  (b)  which  allows  an  Appel- 
late Court  to  alter  a  finding  does  not  authorize  an  Appellate 
Court  to  pass  any  finding  which  the  First  Court  could  not 
have  passed.  The  meaning  of  the  section  is,  I  take  it,  that 
the  Appellate  Court  is  given  the  power  to  correct  any  mistakes 
of  finding  which  the  First  Court  may  have  committed.  The 
Appellate  Couit  cannot,  I  consider,  come  to  a  finding  :  which 
the  First  Court  could  not  have  legally  come  to. 

Lala  Sham  Das  then  refers  to  section  537,  and  urges 
that  want  of  complaint  is  curable.  But  section  537  only 
covers  errors^  omissions  or  irregularities  in  the  complaint, 
and  does  not  refer  to  a  total  absence  of  complaint.  Here 
as  far  as  section  209  is  concerned,  we  have  no  complaint 
at  all. 

The  learned  District  Magistrate  gets  over  the  difficulty  of 
want  of  complaint  by  treating  the  case  as  having  been  enter- 
tained on  information  received  from  Lala  Dina  Nath,  Chief 
Sanitary  Inspector.  But  Lala  Dina  Nath  simply  appeared 
as  a  witness  in  the  course  of  the  case,  so  I  fail  to  see 
how  it  can  be  held  that  the  Magistrates  took  cognizance 
on  information  received  from  him. 

I  accept  this  application  for  revision  and  set  aside  the 
conviction  on  the  ground  that  the  trial  is  bad  so  far  as 
section  209  is  concerned  for  want  of  proper  complaint.  The 
fine  if  paid  will  be  refunded. 

This  order  will  not,  so  far  as  I  can  see,  be  any  bar 
to  a  fresh  prosecution  for  an  offence  under  section  209  being 
started  by  the  Committee  or  by  some  person  duly  authorized 
on  their  behalf  on  proper  complaint  (Gf.  8  P.  B.  1916)  (1), 

Revision  accepted. 


No- 5. 

Before  Hon.  Sir  Donald  Johnstone,  Kt.,  Chief  Judge. 

THE  CROWN 

Versus 

GHULAM  HUSSAIN— (Accused). 

Criminal  Revision  No.  879  of  1916. 

Indian  Penal  Code,  section  292— obscene  publication— publishing  pas- 
sages from  a  religious  book. 

Held,  that  a  passage  may  not  be  obscene  in  its  place  in  a  religious 
book  but  inay  become  so  by  being  published  in  a  journal  sold  to  the 
general  public, 

(1)  8  P.  R.  {Cr.)  191G  {Crown  v.  Dharma  Shah), 
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Ilcld  also,  that  it  was  impossible  in  this  case  to  say  precisely  what 
the  printer  or  editor's  intention  was  but  it  was  clear  that  the  consequences 
n.ust  have  been,  or  at  least  were  likely  to  be,  to  excite  in  the  minds 
of  readers  impure  thoughts  and  in  many  cases  to  insinuate  info  their 
minds  revolting  ideas  which  had  no  place  there  before,  and  therefore 
a  conviction  under  section  202  of  the  Fenal  Code  was  justified. 

Case  reported   by    A.  H.  Brasher,    Esquire,  Sessions  Judge,  Ly all- 
pur,  with  his  No.  513  of  9th  May  1916 

Ghulam  Mohy-ud-Din,  for  accused. 

The  accused,  on  conviction  by  J.  P.  Rust,  Esquire,  exer- 
cising the  powers  of  a  District  Magistrate,  in  the  Jhang 
District,  was  sentenced  by  order  dated  September  1st,  1915, 
under  section  292  of  the  Indian  Penal  Code,  to  pay  a  fine  of 
fifteen  rupees,  or  in  default  to  undergo  one  week's  rigorous 
imprisonment. 

« 

The  proceedings  are  forwarded  for  revision  on  the  follow- 
ing grounds  :  — 

Ghulam  Hussain.  the  Editor  of  the  Almunir,  has  been 
convicted  in  respect  of  certain  passages  in  an  article 
in  his  paper  which  appeared  on  July  16th,  1915. 
The  article  deals  with  the  Ramzan  fast  and  the  passages 
in  question  are  admittedly  extracts  from  certain  works  of  a 
religious  character  which  prescribe  the  conditions  under  which 
the  fast  would  be  rendered  mukruh  (odious)  or  which  would 
necessitate  a  repetition  of  the  fast  or  some  act  of  expiation. 
Among  the  acts  which  are  reprehended  are  several  which 
relate  to  the  gratification  of  sexual  passion  in  various  ways, 
and  some  of  these  are  such  as  would  not  ordinarily  occur 
to  the  minds  of  decent  people.  Having  regard,  however,  to 
the  fact  that  the  passages  are  extracts  from  works  of  a 
religious  character  and  that  the  object  of  the  article  is  to 
ensure  the  proper  observance  of  the  Ramzan  fast  I  do  not 
t hi nk  that  an'offence  under  section  292,  Indian  Penal  Code, 
has  been  committed. 

Books  of  a  religious  character  are  not  brought  under 
the  exception  to  section  292,  Indian  Penal  Code,  but  the 
test  to  be  applied  would  seem  to  be  whether  the  tendency 
of  the  book,  taken  as  a  whole,  is  to  deprave  and  corrupt 
those  whose  minds  are  open  to  such  immoral  influences 
(20,  Bombay  195).  39,  Calcutta  .'577,  specially  deals  witl 
religions  books  and  the  District  Magistrate  lias  differentiated 
the  present  cas'.;  mainly  on  the  ground  that  the  article  ii 
question    was    published    in     the    Uidu    language  which  couh 
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be  read  by  others  besides  Muhammadans.  The  original  works 
are  no  doubt  in  the  Persian  language,  but  it  is  admitted 
before  rae  that  translations  of  them  in  Urdu  exist,  and  in 
any  case  I  do  not  think  it  is  very  mateiial  that  the  article 
was  written  in  the  Urdu  language.  It  was  certainly  intended 
primarily  for  Muhammadans,  and  Urdu  is  the  only  lan- 
guage which  would  generally  be  understood  by  Muhammadans 
in  this  country.  The  greater  part  of  the  article  is  unobjec- 
tionable and  it  cannot,  I  think,  he  said  that  the  penul- 
timate paragraph  of  the  head-note  to  39,  Calcutta  377,  applies 
to  the  present  case. 

I    accordingly   forward    the   case    on  revision    with   the 
recommendation  that  the  conviction  be  set  aside. 

The  order  of  the  learned  Chief  Judge  was  as  follows  :  — 

Sir  Donald  Johnstone,  C.  J. — I  decline  to  interfere.  I  [ith  July  1916. 
am  much  more  impressed  by  Mr.  Rust's  way  of  looking  at  the 
case  than  by  the  position  taken  up  by  the  learned  Sessions 
Judge.  I  entirely  agree  with  Mr.  Rust  that  a  passage  may  not 
be  "  obscene  "  in  its  place  in  a  religious  book  but  miy  become 
so  by  being  published  in  a  journal  sold  to  the  general  public. 
An  illustration  will  make  this  quite  clear.  A  printer  of  the 
Bible  does  not  print  an  obscene  book,  because  in  it  can  be  found 
sucb  stories  as  that  of  Arnnon  and  Tamar ;  but  it  would  be 
most  objectionable  for  a  daily  paper  to  print  a  transcript 
of  that  story  and  then  warn  Christians  against  the  sin  of 
incest.  It  is  impossible  to  say  precisely  what  the  printer 
or  editor's  intention  was  in  the  present  case;  but  it  is  quite 
clear  to  me  that  the  consequences  must  have  been,  or  at 
least  were  Hkely  to  be,  to  excite  in  the  minds  of  readers 
impure  thoughts,  and  in  many  cases  to  insinuate  into  their 
minds  revolting  ideas  which  had  no  place  there  before. 

Revision  rejected. 

No  6. 

Before  Eon.  Mr.  Justice  Broadway. 

MALA  SINGH— PETITIONER, 

Versus  • 

THE  CROWN— RESPONDENT. 

Criminal  Revision  No.  774  of  1916. 
Criminal    Prozedure    Code,    Act   V    of  1898.    section?   S7   and  89  — 
proclamation  of  person  absconding— attachment  of  his  property-  restoration 
of  property  attached. 

Held,  that  the   most   important  part  of  the   publication  procedure  laid 
dowu  in   mxU'ju  87   of  the   Cude  of  Criminal  Procedure  is  the  publishing 
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of  the  proclamation  in  the  village  not  le»s  than  30  days  prior  to 
date  fixed  for  absconder's  appearance,  and  that  the  statement  in  writing 
referred  to  in  sub-section  (.3)  should  be  regularly  made  by  the  Court. 

I.  L.  R.  19  Mad.  3  (1\  referred  to. 

Held  also,  that  a  defect  in  the  procedure  would,  however,  probably 
be  cured  by  section  537  of  the  Code. 

1  L.  R.  19  Mad.Z  (1),  differed  from  in  this  respect. 

Held  further,  that  if  the  attachment  really  was  invalid,  no  applica- 
tion for  restoration  would  lie  at  all  under  section  89  of  the  Code — an 
application  under  that  section  being  only  competent  if  the  attachment  was 
valid  and  if  made  within  two  years  from  date  of  attachment. 

I.  L.  R.  22  All.  216  (2;  and  19  Indian  Cases  333  (3),  referred  to. 
Revision  from  the    order   of    W.  de  M.  Malan,  Esquire,    Sessions 
Judge,  Jullundur,  dated  the  1st  February  1916. 

Mukand  Lai,  for  Petitioner. 
Government  Advocate,  for  Respondent. 

The  judgment  of  the  learned  Judge  was  as  follows  :  — 

llth  July  1916.  BROADWAY,  J. — This  case   has  arisen   out   of    certain  pro- 

ceedings taken  in  connection  with  a  dacoity  which  was  com- 
mitted on  the  17th  February  1910  at  Mauza  Kharkowal  in 
the  Jullundur  District. 

The  petitioner  Mala  Singh  was  one  of  those  who  were 
charged  with  the  commission  of  the  dacoity,  but  he  (as 
well  as  some  others),  was  not  found,  and  it  was  reported 
that  he  bad  absconded. 

I  have  gone  with  great  care  through  the  record  as  well 
as  the  record  and  zirnnis  of  the  dacoity  case.  It  appeals 
from  the  zirnnis  in  that  case  that  the  police  had  reason 
to  believe  that  the  petitioner  was  leaving  the  country  for 
Africa  and  on  the  12th  March  1910  dockets  were  issued 
by  the  Police  Superintendent  to  the  Calcutta  and  Bombay 
police  for  the  arrest  of  the  petitioner  if  he  should  be  found 
in  either  of  those  seaports. 

He  was  not  arrested,  and  on  the  26th  April  19 10  the 
Magistrate  at  Jullundur  issued  a  "  Robkur "  addressed  to 
the  Hoshiarpur  authorities  (in  which  district  the  petitioner 
resides)  ordering  the  issue  of  a  pioclamation  under  section 
87,  Criminal  Procedure  Code-  It  was  directed  that  the  pro- 
clamation should  issue  on  1 1 « « -  1-t  .Muy  1910  requiring  ihe 
petitioner  fco  appear  in  Court  on  the  ■'•1st  May  1910. 

(1)  (1895)  7.  L.  R.  19  Mad.  3  [Queen  Empress  v.  Subbarayar), 

1900)  /   L.  B.  22  A    .  210   Abdullah  v.  Jitu). 
(3j  (1912)191  '    kanth  Ramchandra). 
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On  the  \2th  May  1910  a  constable  in  the  Hoshiarpur 
District  reported  that  he  had  that  day  affixed  the  said  pro- 
clamation in  a  conspicuous  spot  in  the  petitioner's  village. 

On  the  21st  May  1910  an  order  of  attachment  was  issued 
under  section  88,  Criminal  Procedure  Code.  In  accordance 
with  this  order  the  property  moveable  and  immoveable  be- 
longing to  the  petitioner  was  duly  attached  and  in  due  course 
sold  for  a  total  sum  of  Rs.  2,377-3-0,  the  purchaser  being 
a  brother  of  the  petitioner.  The  money  was  paid  into  the 
treasury  at  Hoshiarpur  in  June  1911. 

Subsequently  it  appears  that  the  other  persons  who  had 
also  absconded  in  connection  with  the  dacoity  case,  from 
time  to  time  gave  themselves  up  and  were  all  released  for 
various  reasons  which  need  not  be  considered  here. 

Finally  on  the  5th  February  1915  Mala  Singh  petitioner 
surrendered  himself  and  was  similarly  released  on  the  22nd 
March  1915. 

He  then  on  the  7th  August  1915  applied  under  section  89, 
Criminal  Procedure  Code,  for  the  return  of  his  property  or 
in  the  alternative  for  the  payment  to  him  of  the  money  its 
sale  had  realized. 

His  allegation  is  that  he  had  left  for  Africa  some  months 
before  the  dacoity  was  committed,  and  that  as  he  was  away 
he  never  heard  of  the  proclamation  or  attachment  and  sale 
of  his  property. 

The  Magistrate  held  that  as  more  than  two  years  had 
elapsed  since  the  proclamation  and  attachment  the  appli- 
cation could  not  be  entertained,  and  he  dismissed  it  accord- 
ingly. 

On  appeal  to  tie  Sessions  Judge  the  petitioner  again 
urged  his  innocence  as  far  as  the  dacoity  case  was  concerned, 
and  it  was  further  argued  on  his  behalf  that  the  sale  pro- 
ceedings  were  irregular  and  that  no  proper  enquiry  had  been 
made  before  he  was  declared  to  have  absconded.  Further 
that  no  warrant  for  his  arrest  had  been  issued  prior  to  the 
proceedings  under  section  87,  Criminal  Procedure  Code,  which 
were  therefore  bad  in  law. 

The  learned  Sessions  Judge  held  that  the  application 
was  b;.ned  as  having  been  made  more  than  two  years  after 
attachment,  and  that  "  (he  regularity  or  otherwise  of  the 
''sale  proceedings"  was  "not  open  to  argument  at  this  dis- 
"  tance  of  time  " 

With  reference  to  the  is?ue  of  the  warrant  it  was  held 
that  the   zimnis  showed  that  the  police  had  used  every  endea- 
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rour  to  find  the  petitioner  and  that  as  "  Nathi  Be"  had 
been  destroyed  it  should  be  assumed  that  the  proceedings 
were  in  order.  The  appeal  was  accordingly  dismissed.  Mala 
Singh  has  now  pieferred  this  Revision  under  section  430, 
Criminal  Procedure  Code,  and  I  have  heard  Mr,  Mukand 
Lai  Puri  in  support  of  the  Revision  while  the  learned  Govern- 
ment Advocate  lias  addressed  me  on  behalf  of  the  Crown. 

Neither  counsel  have  been  able  to  show  me  any  reported 
decision  on  the  point  now  in  issue,  nor  have  I  been  able 
to  discover  one  after  a  careful  search.  It  must,  I  think, 
be  conceded  that  there  are  indications  on  the  record  that 
the  proceedings  under  section  87,  Criminal  Procedure  Code, 
wei-e  not  striclly  in  conformity  with  the  prescribed  procedure. 

It  was  urged,  that  before  a  proclamation  can  be  pub- 
lished under  section  87,  Criminal  Procedure  Code,  it  is  essen- 
tial that  the  Magistrate  should  have  issued  a  warrant,  the 
execution  of  which  had  been  rendered  impossible. 

No  such  wan  ant  is  forthcoming  nor  is  there  any  trace 
i-t  any  order  directing  its  issue.  The  warrant  would,  however, 
ordinarily  be  placed  on  "  Nathi  Be,"  and  as  this  has  now 
been  destroyed  it  cannot  be  said  that  it  was  not  issued  and 
it  seems  to  me  that  it  would  be  justifiable  to  presume  that 
it  was  as  a  matter  of  fact  issued  (section  114,  Evidence  Act, 
Illustration  (c)  ). 

There  is  no  endorsement  or  statement  in  writing  made 
by  the  Court  validating  the  proclamation  as  is  contemplated 
by  section  87  (3),  Criminal  Procedure  Code.  In  my  opinion 
this  impoitant  provision  of  law  should  invariably  be  made 
use  of  by  Magistrates  when  acting  under  section  87,  Criminal 
Procedure  ^ode,  but  unfortunatoly  it  seems  to  be  wholly 
ignored  in  the  majority  of  cases. 

The  order  directing  the  issue  of  the  proclamation  was 
passed  on  the  26th  April  1910  and  the  Court  in  Hoshiarpur 
was  requested  to  publish  it  on  the  Lst  May  1910,  the  time 
for  appearance  being  fixed  as  the  31st  May  1910.  If  the 
Hoshiarpur  Court  complied  with  (his  request  the  matter 
would  end,  hut  there  can  be  no  doubt  that  the  proclamation 
was  not  published  fn  the  village  of  the  pet  tioner  till  the 
1.7/i  May  1910.  Such  a  publication  is  imperatively  laid 
down  in  section  87  (2)  (a)  and  {I'),  Criminal  Procedure  Code. 

Mr.  Petman  urged  that  the  Code  merely  uses  the  words, 
"from  the  date  of  publishing  such  proclamation"  and  that 
as  a  copy  of  the  proclamation  must  have  been  affixed  to 
the  Couit    Bouse   as    is   required  by     iction   87    (2)  (r),  the 
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30  days  would  count  from  the  date  of  sucli  posting.  I  am 
inclined  to  think  that  this  contention  is  not  sound.  It  seeni9 
to  me  that  the  most  important  parts  of  the  publication  are 
the  publishing  of  the  proclamation  in  the  villnge.  1  am  forti- 
fied in  the  view  by  19  M.  3  (1),  in  which  case  the  proclama- 
tion was  issued  on  the  6th  November  1893,  the  date  specified 
being  the  11th  December  1893.  The  proclamation  was  not 
published  in  the  village  till  the  15th  December  1893  and 
the  learned  Judges  say  at  page  5— "  The  minimum  allowance 
'of  thirty  days  was  not  allowed  to  the  petitioner  as  from 
"  the  date  of  the  proclamation  in  the  village." 

Mr.  Petmau  also  urged  that  in  any  event  the  provi- 
sions of  section  537,  Criminal  Procedure  Code,  would  apply 
and  cover  any  defects  in  these  proceedings.  It  was  held 
in  the  same  case  19  M.  3  (1)  that  such  defects  could  not  be 
cured  bv  section  537,  Criminal  Procedure  Code,  although 
with  all  deference  to  the  learned  Judges  who  decided  that 
case  I  am  not  convinced  that  this  decision  is  sound. 

Mr.  Mukand  Lai  then  urged  that  as  far  as  section  89, 
Criminal  Procedure  Code,  is  concerned  the  limitation  of  two 
years  refers  to  a  valid  attachment,  and  that  as  the  proceed- 
ings under  section  87,  Criminal  Procedure  Code,  were  irregular 
the  attachment  made  under  section  88,  Criminal  Procedure 
Code,  must  be  regarded  as  bad,  and  that  therefore  the  present 
application  is  not  barred  as  having  been  made  beyond  the 
two  year3  laid  down  in  section  S9,  Criminal  Procedure  Code. 

He  referred  me  to  15  P.  R.  1893  (2)  (which  however 
has  no  bearing  on  this  point  and  need  not  be  discussed) 
19  M.  3  (1),  and  22  All.  216  (3).  I  have  already  referred  to 
the  Madras  case,  the  point  now  under  consideration  was  not 
before  the  Court  and  so  it  can  give  no  assistance  in  the 
present  case. 

In  the  Allahabad  case  the  application  was  apparently 
made  within  the  two  years  so  that  it  is  not  pi*ecisely  in 
point.  It  has  however  a  bearing  on  the  question,  but  it 
seems}  to  me  to  be  against  Mr.  Mukand  Lai's  contention. 
Assuming'  that  there  were  irregularities  in  the  proceedings 
under  section  87,  Criminal  Procedure  Code,  and  assuming 
also  that  the  said  irregularities  are  not  curable  by  section 
537,  Criminal  Procedure  Code,  and  finally  assuming  that  in 
these  circumstances  the  attachment  was  not  a  valid  attach- 
ment,    what   then   is    the   remedy  ?   Can    an    application    be 


(1)  (1895)  7.  L.  R.  19  Mad.  3  (Queen-Empress  v.  Subbarayar). 

(2)  15  P.  R.  {fir.)  1893  (Kanwar  Singh  v.  Queen-Empress). 

(3)  (1900)  I.  L.  R.  22  .4//.  216  {Abdullah  v.  Jitu). 
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made  under  section  81,  Criminal  Procedure  Code,  asking  for 
a  return  of  the  property  wrongfully  attached  and  sold  P  The 
answer  seems  to  me  to  be  in  the  negative.  As  was  held 
in  the  Allahabad  case  referred  to  "section  89,  Criminal 
"Procedure  Code,  prescribes  a  remedy  where  there  is  a  good 
"and  legal  publication,  but  offers  no  facility  for  the  con- 
gesting of  the  legality  of  the  proclamation."     (Page  218). 

If  the  attachment  is  valid  then  the  person  aggrieved  can 
move  the  Court  under  section  89,  Criminal  Procedure 
Code,  and  he  must  not  only  apply  but  prove  that  he  had 
not  absconded  within  the  period  laid  down  in  that  section 
(see    19   /.  0.  333  (I),  cited  by  Mr.  Petman). 

If  the  attachment  was  not  a  valid  one  then  obviously 
section  89,  Criminal  Procedure  Code,  cannot  apply  and  the 
Court  can  take  no  action  uuder  it  This  may  result  in  hard- 
ship at  times  but  with  that  the  Courts  are  not  concerned, 
whether  or  not  in  this  particular  case  the  petitioner  can 
induce  the  executive  authorities  to  return  the  sale-proceeds 
to  him,  or  whether  he  can,  in  the  circumstances,  recover 
the  money  in  the  Civil  Courts  is  a  matter  with  which  I 
am  not  concerned. 

If  the  attachment  was  valid,  then  the  application  was 
out  of  time,  if  the  attachment  was  invalid,  no  application 
under  section  89,  Criminal  Procedure  Code,  is  competent. 
In  either  event  the  application  fails. 

I  accordingly  dismiss  the  Revision. 

Revision  dismissr,!. 


No.  7. 

Before  Hon.  Sir  Donald  Johnstone,  Kt.,  Chief  Judge. 

THE  CROWN 

Versus 

BROWNING. 

Original  Criminal  Case  No.  1  of  1916. 

Circumstantial  evidence  in  murder  case— proper  method  of  dealing  icith 
it  by  the  jury— prisoner  entitled  to  benefit  of  doubts. 

Held,  that  a  jury  in  dealing  with  a  murder  ease,  where  there  is 
no  direct  evidence  but  only  what  is  called  circumstantial  evidence,  has 
a  two-fold  task,  it  must  first  decide  what  portion  of  the  circumstantial 
evidence  lias  been  established  and  then  ask  itself  whether  this  is  suffi- 
cient proof,  i.  e,  whether  the  facts  proved  exclude  the  possibility  that  the 
deed  was  done  by  some  other  person.  It  would  not  be  proper  to  con- 
vict accused  merely  because  the  jury  thinks  the  accused's  guilt  probable. 

(1912)  19  Indian  Cases  333  {In  re  Nilkanth  Ramchandra).  ' 


January,  1917.]  CRIMINAL  JUDGMENTS— No.  7.  25 


Held  also,   that  if    the  jury  has  doubts    it    should  let  the   prisoner 
have  the  benefit. 

Government  Advocate,  for  the  Crown. 

Saunders,  for  Accused. 

The  charge  to  the  jury  was  delivered  by — 

Sib  Donald    -Johnstone,  C.  J.— Gentlemen  of  the  Jury—       28£A  July  IV1G. 

We  have  now  arrived  at  the  last  stage  of  a  very  painful 
case.  Before  I  begin  my  regular  charge  I  want  to  refer  to  a 
paper  that  has  been  put  into  my  hands  this  morning.  It  is 
an  extract  from  the  King's  Regulations.  It  appears  that  in  the 
mind  oc.  one-  or  more  of  the  jury  there  is  an  idea  that  the 
prisoner  has  not  been  perhaps  treated  quite  fairly  because  these 
Regulations  may  not  hive  been  complied  with.  The  Regu- 
lation   runs   something  like  this  :  — 

"  When  a  soldier  is  charged  with  an  offence  before  a 
"  Civil  Court  near  the  station  where  his  unit  is  quartered,  an 
"  officer  will  be  detailed  from  the  unit  to  attend  and  watch 
"  the  proceedings.  If  the  prosecution  takes  place  at  a  distance 
"  the  case  will  be  submitted  to  the  divisional  or  brigade  com- 
"  mander  of  coast  defences,  who  will  decide  whether  it  is  ad  via - 
<:  able  for  an  officer  to  be  present,  and,  if  so,  whether  the  officer 
"  shall  be  detailed  from  the  soldier's  unit,  or  from  some  other 
"  unit  near  the  place  of  trial.  In  the  latter  case  the  0.  C. 
"  the  soldier's  unit  will  arrange  with  the  0.  C.  the  troops  at 
"  the  station  from  which  the  officer  is  to  proceed,  forwarding 
"  all  necessary  information  and  documents  for  the  use  of  the 
"  officer  attending  the  Court." 

The  military  authorities  have  not  sent  an  officer  to  watch 
the  case,  but  have  engaged  an  able  counsel,  Mr.  Saunders,  to 
louk  after  his  interests,  la  my  opinion,  therefore,  the  prisoner 
has  been  sufficiently  taken  care  of. 

I  suppose  you  all  know  the  relative  positions  of   yourselves 
and  myself  on  such  an  occasion    as    this.     It   is    your    business 
to  give  the  verdict.     The  law  requires  me  to  state  to   you  what 
the    law  is  bearing   on   the  case,  and  to  comment  upon  the  evi 
deuce  that  has  been  produced,  and  to  do  what  I  can  to  guide  you 
to  a  correct  decision.     It  is  not  for  you    to    follow    exactly    my 
views.     You  have  got  to  make  up  your  own  minds,  but  without 
any  undue  vanity  I  think  it  is  open  tome  to  say  that  I  probably 
have  more  experience  than  any  of   you   in   dealing    with    com- 
plicated evidence  and  in  weighing  the  merits   of   a   prosecution 
and  the  merits  of  a  defence.     Therefore  it  is  in  no  way  deroga- 
tory to  you  to  take  advice  from  me,  and,    where    your   mind   is 
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not  perhaps  quite  clear,  to  take  it  that  my  opinion  may  be  the 
right  one  on  any  particular  point.  I  am  not  going  to  tell  you 
whether  I  consider  the  prisoner  guilty  or  not  guilty.  That 
is  not  my  business.  With  these  preliminary  remarks  I  will 
now  Btate  to  you  what  my  cliarge  is. 

The  accused  in  this  case  has  been  charged  with  the  murder, 
on  the  13th  April  1916  at  Ambala  Cantonment,  of  the  wife 
of  Stall'  Sergeant  Tiver.  You  have  heard  the  evidence  given, 
you  have  heard  .statements  on  certain  points  by  the  prisoner, 
and  you  have  listened  to  addresses  b}'  able  counsel.  After  you 
have  heaid  what  I  have  to  say,  it  will  be  your  duty  to  apply 
your  minds  to  two  vital  questions  and  to  give  plain  and  un- 
equivocal answers  to  them.     These  two  questions  are  :  — 

(a)  AVas  Mrs-  Tiver  murdered  ? 

(b)  If  so,  are  you  satisfied  that  the  prisoner  killed  her  P 
As  regards  the  first  question  practically  no  difficulty  arises. 

The  evidence  of  the  doctor  Captain  Moynan  and  of  the 
witnesses,  who  saw  and  have  described  the  condition  of  the 
body,  makes  it  clear  that  the  unfortunate  womau  died  by 
sti angulation  caused  by  the  pressure  of  human  hands.  I  think 
you  will  take  it  as  an  unavoidable  inference  that  the  offender, 
whoever  he  was,  intended  to  cause  death  ;  and  the  law  is  clear 
that,  unless  that  offender  can  shew  that  he  is  protected  by  one 
of  the  Exceptions  to  section  300,  I.  P.  C,  the  offence  committed 
is  murder  in  the  first  degree  and  cannot  be  treated  as  culpable 
homicide  not  amounting  to  murder.  I  will  now  read  to  you 
those  Exceptions  and  you  will  see  that  the  prisoner  has  not 
even  pleaded  any  of  them,  much  less  proved  any  of  them.  It 
follows  that,  if  you  find  that  the  prisoner  killed  Mrs.  Tiver, 
you  are  bound  to  return  a  verdict  of  guilty  of  murder,  and 
give  no  lesser  or  qualified  verdict.  (Exceptions  read  and  ex 
plained). 

In  the  address  of  prisoner's  counsel  expression  was  given 
to  ceitain  apprehensions  as  to  the  possible  effect  on  your  minds 
of  arguments  that  might  be  put  foiwardby  the  learned  Govern- 
ment Advocate  after  the  mouth  of  the  prisoner's  counsel  was 
shut.  Tli'-  <!■  fence  having  <  l<  ct(  '1  to  tender  evidence,  the  Law 
gives  the  prosecution  the  final  reply,  and  yuu  are  not  only  en- 
titled Imt  bound  to  give  due  weight  to  what  Mr.  Bevan  Petman 
has  put  before  you.  He  his  merely  done  his  duty,  ami  lias 
iii  my  opini  'ii  taken  no  unfair  advantage  of  bis  position, 
though  I  may  he  obliged  I"  criticise  some  of  his  conten- 
tion.-. V,,u  must  not  take  b  ;  o  pel  all  he  say.s  merely  because 
you  slavishly  follow    the  opinion..  lam 
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going  to  express.  It  is  for  you  to  weigh  all  things  and  form 
an  independent  opinion,  duly  considering  the  heavy  responsi- 
bility that  lies  upon  you. 

In  a  case  like  this,  in  which  there  is  no  direct  evidence 
against  the  prisoner,  hut  only  the  kind  of  evidence  that  is 
called  circumstantial,  you  have  a  two-fold  task,  you  must 
first  make  up  your  minds  what  portions  of  the  circumstan- 
tial evidence  have  been  established,  and  then  when  you  have 
got  that  quite  clear,  you  must  ask  yourselves.  Is  this  suffi- 
cient proof  ?  Do  the  facts  proved  exclude  the  possibility 
that  the  deed  was  done  by  some  other  person  ?  It  is 
not  sufficient '  to  say.  "If  accused  is  not  the  murderer,  I 
know  of  no  one  who  is  There  is  sone  evidence  against  him, 
and  none  against  any  one  else.  Therefore,  I  will  find  bim 
guilty."  Such  a  line  of  reasoning  as  this  is  unsound,  for 
experience  shews  that  crimes  are  often  committed  by  per- 
sons unknown  who  have  succeeded  in  wholly  covering  their 
tracks.  I  n  peat  that  you  must  be  satisfied  that  it  is  impos- 
sible that  the  deceased's  own  servant  did  the  deed,  and  that 
it  is  impossible  it  could  have  been  done  by  some  unknown 
person,  who  has  vanished  and  left  no  clue.  This  view  is, 
I  think,  more  in  accordance  with  the  authorities  and  more 
in  accordance  with  the  traditions  of  English  law,  than  that 
put  forward  by  the  learned  Government  Advocate  which  I 
took  to  be  that  you  should  convict  if  you  think  accused's 
guilt  probable. 

Hints  have  Leen  thrown  out  that  the  police  have  pressed 
hardly  upon  the  accused  and  have,  in  a  manner  not  alto- 
gether fair,  brought  up  against  him  admissions  and  remarks 
made  by  him  from  time  to  time.  Now  it  seems  to  me  idle  to 
talk  of  officers  such  as  Mr.  Tomkins  and  Mr.  Wilkin  con- 
sciously doing  anything  unfair  ;  but  nevertheless  I  would  lika 
at  this  stage  to  make  an  observation  regarding  their  part 
in  the  case.  They  have  produced  evidence  of  the  prisoner's 
conduct  during  the  trying  period  from  13th  to  29th  April, 
but  we  have  no  picture  of  his  behaviour  generally  through 
that  time.  We  have  a  very  few  acts  of  his,  supposed  to  tell 
against  him,  singled  out,  and  from  them  we  are  asked  to 
draw  the  conclusion  that  he  had  a  guilty  conscience  and  was 
constantly  shewing  it  by  his  acts.  I  would  like  to  warn  you 
against  a  mistake  comparable  to  that  a  man  would  make 
who  concluded,  on  seeing  two  or  three  red  pieces  picked  out 
of  a  mosaic  picture,  that  the  picture  was  all  or  mostly  red. 
I  have  said  we  have  no  picture  of  his  behaviour  generally 
but   we   have  this   in  evidence  that  he  was   very  kind  to  Tiver 
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after  the  affair,  that  Tiver  is  convinced  he  is  innocent,  and  that 
Mr.    Beaty   frankly    admits    that  accused's  grief   and  horror 

on   the   13th    April  at    liver's    house    were   genuine   and    not 
acting. 

Now  of  what  does  the  evidence  against  the  prisoner  con- 
sist ?  The  first  witness  I  will  notice  is  Kalia  bearer,  lie 
proves  nothing  against  the  prisoner  specifically,  as  his  state- 
ment merely  shews  that  his  mistress  must  have  heen  killed 
during  his  absence,  i  e.,  between  2  and  4-45,  and  probably 
some  time  before  the  latter  hour,  as  ants  were  crawling  on  her 
face.  The  question  then  naturally  is,  what  was  prisoner  doing 
between  2  and  1-15?  This  period,  I  may  note,  was  probably 
the  period  within  which  the  murder  was  done,  for  rigor  mortis 
had  ^t't  in,  and  the  best  authorities  give  the  average  time  for 
that  to  begin  in  India  as  two  hcuis.  The  first  witness  who 
says  anything  about  this  is  Beedliam,  the  trainer,  who 
says  accused  on  the  evening  of  the  13th  teld  him  he 
had  come  home  tired,  thouglit  of  going  over  to  Mrs.  Tiver 
for  tea  and  so  forth  but  did  not.  Apparently  accused  did 
not  say  when  he  had  got  home,  so  that  the  evidenoe  is  of 
little  importance. 

The  next  is  Margru,  mali,  prisoner's  servant,  who  was 
sent  by  bis  master  for  beer  at  12-30,  took  a  letter  for 
him  to  the  office  and  returned  at  2-15.  He  says  he  called 
to  the  Sahib  from  the  verandah  and  on  getting  no 
answer  concluded  he  was  asleep,  so  went  to  his  house  in 
the  compound  for  a  drink  and  then  to  work  in  the 
garden.  The  other  important  things  in  his  evidence 
are  that  prisoner  used  to  lie  down  in  the  afternoon  be- 
tween 2  and  4,  and  that  witness,  working  in  full  sight 
of  the  way  between  deceased's  and  accused's  quarters,  did 
not  see  accused  come  or  go  between  them.  The  proseoU' 
tion  wish  to  use  this  deposition  as  proof  that  at  2-15 
the  prisoner  was  away  but,  even  if  you  take  the  time  as 
exact,  which  may  be  a  little  rash,  you  must  consider  the  j  ossi- 
bility  thai  prisoner  was  asleep  or  dozing  and  did  not  hear  the 
call,  which  the  witness  -ays  was  not  a  loud  one,  and  you  must 
not  lose  sight  of  the  fact  that  the  witness  did  not  see  his 
master  outside,  oourjng  or  going.  No  doubt  prisoner  in  one  or 
two  admissions  proved  againsl  him  said  be  was  lying  down, 
reading.  It  is  for  you  to  say  whether  this  negatives  the  idea 
of  temporary  Bleep. 

With  Mangru  mali'i  evidenoe  naturally  goes  that  of    Pan* 
Cham,  prisoner's  cook,     ile  say-  he  saw  the  Sahib  at     3-30  and 
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made  tea  for  him  which  he  drank  at  4  o'clock.  When  this  wit- 
ness returned,  according  to  his  custom,  from  the  bazar  at  2-30, 
Mangru,  he  says,  told  him  the  Sahib  was  in,  and  after  that  lie 
saw  Mangru  in  the  garden  working.  After  tea  the  Sahib  asked 
him  to  rub  his  shoulder,  and  he  did  so  with  some  stuff  out  of 
a  bottle.  Mrs.  Browning,  as  a  defence  witness,  says  her  hus- 
band was  rheumatic  and  used  to  be  rubbed  with  mustard  oil. 
This  witness  also  says  that  when  the  Sahib  lay  down  of  an 
afternoon,  he  used  to  sleep.  Habitually  making  tea  between  3 
and  4  and  taking  it  to  the  prisoner,  he  would  have  ample 
opportunity  of  knowing  his  ways.  It  is  for  you  to  say  if  it  is 
proved  that  the  Sahib  was  absent  at  2-15  or  absent  at  all.  I 
think  in  the  interest  of  the  accused  I  should  bring  to  your  notice 
the  fact,  not  referred  to  in  the  address  of  counsel  for  the  defence, 
that  Pancham  and  Mangru  were  not  approached  by  the  police  and 
examined  till  23rd  April  ;  and  yet  accused,  who  is  said  to  have 
gone  about  destroying  evidence  against  himself  and  so  forth, 
does  not  seem  to  have  made  any  attempt  to  persuade  these  two 
servants  of  his  to  stretch  a  point  and  say  they  saw  him  at  2-45 
and  3  and  so  on,  which  would  probably  havo  been  an  easy 
tasir. 

The  next  witness  who  speaks  of  prisoner's  movements  that 
day,  Babu  Kishen  Lai,  is  unimportant,  as  prisoner  admits  he 
did  not  go  back  to  office  in  the  afternoon.  Then  Beaty,  Police 
Inspector,  and  Mr.  Tomkins,  D.  I.  G.,  speak  to  prisoner's  ver- 
sion of  his  movements  and  halts  that  day.  It  seems  to  me  to 
be  entirely  in  keeping  with  the  case  for  the  defence  ;  came 
home  after  12,  sent  for  beer  at  I,  lay  down  till  3-30,  had  tea 
and  got  shoulder  rubbed. 

This  completes  the  evidence  as  to  the  prisoner's  where- 
abouts on  the  fatal  afternoon,  except  that  it  has  come  out  in 
evidence  that  at  one  side  across  the  road  was  a  cabstand 
whence  the  ground  between  deceased's  house  and  accused's 
house  was  visible,  and  at  the  other  side  certain  workshops 
with  men  habitually  at  work.  Presumably  the  police  have 
enquired  whether  any  man  at  these  two  places  saw  prisoner 
that  afternoon  coming  or  going,  but  they  have  called  no  evi- 
dence on  the  point.  The  Government  Advocate  argues  that  the 
murderer,  whoever  he  was,  was  not  seen,  aud  that  the  failure 
to  produce  evidence  is  thus  of  no  importance.  But  I  think 
you  ought  to  consider  two  points — first,  prisoner  is  an  im- 
portant person  locally  aud  no  doubt  well-known  by  sight  in  that 
part,  persons  questioned  may  have  seen  and  forgotten  a 
stranger  they  saw  passing,  but  would  not  have  forgotten 
accused  ;  secondly,  the  real  murderer  may  have  approached  and 
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left  deceased's   house     from    the   side     away   from    accused's 
quarters  and  so  away  from  cabstand  and  workshops. 

1  would  like  next  to  deal  with  the  matter  of  the  wounds 
on  prisoner's;  left  fore-arm.  Here  we  have  the  evidence  of 
Col.  Lane,  then  Civil  Surgeon,  Ambala  ;  of  Captain  Moynan, 
R.  A.  M.  C  ;  K.  B.  Abdul  Hakim,  Deputy  Inspector,  C  I.  D.  ; 
Mr.  Beaty,  Police  Inspector  ;  Mr.  Tomkins,  D.  I.  G.  Police  ;  the 
prisoner's  own  statement  in  this  Court  ;  and  the  deposition  of 
his  wife,  as  witness  for  defence.  Captain  Moynan,  who  says  he 
made  a  close  examination  of  the  marks,  says  these  were  mos- 
quito bites  and  also  scars  of  old  injuries,  some  days  old.  Col. 
Lane  who  examined  them  on  23id  or  24th  April,  10  or  11  days 
after  the  murder — says  he  saw  5  nail  marks  ;  he  has  not 
been  cross-examined.  The  Deputy  Inspector  Abdul  Hakim 
can  only  say  that,  en  route  to  get  lemand  on  23rd  April, — ■ 
prisoner  had  been  arrested  the  previous  day — prisoner  said 
on  enquiry  that  the  marks  were  mosquito  bites.  This  witness 
had  seen  the  marks  often,  beginning  from  day  of  murder,  as 
prisoner  had  habitually  gone  about  with  sleeves  rolled  up.  It 
is  legitimate  for  the  defence  to  ask  if  this  shews  guilty  con- 
science. It  strikes  one  that  nail  scratches  still  clearly  identifi- 
able as  6uchl0  or  11  days  after  infliction  would  be  a  painful  me- 
mento of  the  crime  not  possible  to  be  overlooked  by  the  sufferer ; 
and  it  is  for  you  to  say  whether  the  offender,  talking  from  an 
early  stage  about  being  suspected  and  so  forth,  would"  flaunt  in 
the  eyes  of  the  police  and  the  public  the  injuries  he  had  receiv- 
ed in  the  fatal  struggle.  Mr.  Beaty  noticed  the  marks  and 
thought  they  were  teeth  marks,  but  he  did  not  make  an  exami- 
nation as  open  investigation  against  accused  was  not  then  being 
made.  Mr.  Tomkins'  contiibution  is  that  Captain  Moynan 
suggested  reference  to  Col.  Lane,  and  that  on  24th,  prisoner 
volunteered  that  they  were  nail  marks  and  had  been  made  by 
his  wife  in  play  a  week  before  she  left  Ambala.  Lastly,  both 
the  accused  and  his  wife  say  in  Court  that  the  marks  were  done 
by  her  in  play  2  or  3  days  before  she  left  Ambala.  Now  I 
cannot  help  thinking  that,  apart  from  accused's  own  admission 
and  his  wife's  story,  it  might  not  be  easy  to  accept  the  theory 
of  nail-marks  at  all,  for  Moynan  said  they  were  insect  bites. 
Beaty  thought  them  teeth  marks,  and  Col.  Lane,  the  latest 
examiner,  said  nail  marks  ;  but  perhaps,  as  accused  has  himself 
accepted  the  nail  theory  we  can  safely  accept  it  too.  But  this 
by  no  means  finishes  the  matt',  i  Moynan  twice  says  he  care- 
fully examined  the  deceased's  fingers  and  nails,  on  13th 
before  the  body  was  moved,  to  sot-  if  there  was  any  skin 
or   blood   or    anything   on    them     and    found     nothing.      The 
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Government  Advocate  deplores  the  fact  that  no  direct  opinion 
was  obtained  from  any  medical  man  as  to  whether,  after 
scratching  with  the  nails,  the  nails  would  shew  skin  or 
blood  of  the  person  scratched  ;  but  perhaps  you  will  think 
with  me  that  Moynan  seemed  to  have  no  doubt  on  the 
point.  I  say  Moynan  appears  to  have  had  no  doubt  on 
the  theoretical  question,  because,  without  haviug  seen 
prisoner's  arm,  he  at  once  looked  for  skin  and  blood  on 
deceased's  nail.  1  put  it  to  you  whether  nail  scratches  so 
serious  as  to  be  noticeable  to  every  casual  observer,  and 
to  be  identifiable  as  such  10  days  after  infliction  could 
be  made  without  some  skiu  or  blood  being  detached  and 
sticking  to  the  offending  nails.  If  you  answer  this  ques- 
tion in  the  negative,  it  seems  almost  to  follow  that,  who- 
ever did  scratch  the  prisoner,  it  was  certainly  not  the. 
deceased  ;  and  so  the  scratches  disappear  from  the  case. 

As  regards  the  motive  for  the  crime,  the  prosecution 
theory  is,  that  prisoner,  though  he  had  admittedly  no 
encouragement  from  deceased,  a  perfectly  well  behaved 
youug  wife,  went  to  the  house,  solicited  her,  attempted 
rape  and,  having  failed,  murdered  her  to  save  himself 
from  the  consequences.  Such  things  have  happened  ;  no 
one  can  say  they  are  impossible,  but  the  evidence  must 
be  examined  to  see  if  they  are  in  this  case  probable  or 
improbable.  Accused  himself  was  a  married  man  of  11 
months'  standing,  with  a  wife  whom  we  have  all  seen  in 
Court.  She  had  only  gone  away  on  a  short  visit,  and  in 
her  absence  this  happens.  There  is  not  a  particle  of 
evidence  to  shew  the  existence  of  any  improper  feelings 
on  the  part  of  the  prisoner  towards  his  friend's  wife,  his 
friend  evidently  harbouring  no  such  suspicion.  At  the 
same  time  men  do  extraordinary  things  at  times  under 
sudden  temptation  ;  and  it  is  for  you  to  say  what  value 
should  be  attached  to  the  circumstance  that  here  an 
apparently  respectable  man.  holding  a  responsible  appoint- 
ment and  married  to  an  attractive  and  devoted  wife,  is 
charged  with  a  cruel  and  dastardly  crime  against  the 
wife  of  an  intimate  friend,  in  respect  of  whom  he  is  not 
even  alleged  to  have  had  previously  any  grudge  or  any 
improper  feelings.  I  ought  not  to  omit  to  remind  you 
that  a  spot  of  semen  was  found  on  the  drawers  worn  by 
the  deceased,  and  the  husband  says  he  was  not  responsi- 
ble for  that.  This  may  go  some  way  towards  showing 
that  rape  was  attempted,  but  in  no  way  necessarily  con- 
nects accused  with  the  crime. 
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Next,  I  would  draw  your  attention  to  the  history  of 
the  accused's  trousers.  They  have  been  so  much  discuss- 
ed that  I  need  njt  g:>  in  datail  through  the  evidence. 
You  will  remember  that  they  were  made  by  Muhammad 
Ismail  tailor  for  the  prisoner,  if  you  believe  that  witness 
and  I  can.  suggest  no  reason  why  you  should  not. 
Then  you  know  how  Ananta  dhobi  got  them  to  wash, 
ami  how  Dina  dhubi  and  Anauta  took  them  to  Beaty, 
how  all  three  professed  to  see  blood  marks  partially 
washed  out,  how  the  washed  parts  smelt  of  carbolic,  a 
soap  used  in  the  Browning  household,  and  how,  while  the 
Lahore  Chemical  Examiner  found  blood  on  them  but  no 
semen,  the  Calcutta  Serologist  found  blood  without  being 
able  to  say  whether  human  or  not  and  saw  seminal  stains. 
Now  articles  are  usually  sent  to  Calcutta  to  have  them 
tested  for  human  as  distinguished  from  other  animal  blood 
and  not  for  semen  detection.  The  Report  says  not  semen 
but  seminal  stains,  and  in  these  circumstauces  it  seems  to 
me  fairly  arguable  that  there  was  no  semen — as  the  Lahore 
Examiner  says — but  merely  stains  that  looked  like  semen 
Again,  even  if  it  was  semen,  accused  is  a  young  and  lusty 
fellow,  and  the  pollution  may  have  occurred  independently 
of   the   alleged  crime 

Mr.  Bevan  Petman  says  the  prisoner  must  have  tried 
to  wash  off  the  blood  with  carbolic  soap,  and  then  finding 
he  could  not  make  a  good  job  of  it,  gave  thorn  to  Tiver' s 
dhubi.  The  accused  says  he  did  not  give  them  but  found 
Tiver  doing  so  and  acquiesced  and  promised  a  tip 
to  the  dhobi.  He  also  tells  a  long  story  as  to  how  blood 
came  on  the  trousers  ;  but  the  weak  point  of  all  this  is 
I  hcil  no  questions  were  put  in  this  sense  to  Tiver  or  the 
dhobi.  You  may,  therefore,  find  it  necessary  to  reject  these 
statements  of  the  accused  as  false,  and  this  would  make 
undonbtedly  a  serious  blot  in  his  defence  ;  but  it  must 
not  be  forgotten  an  accused  person  is  in  a  peculiar  posi- 
tion, that  he  is  under  do  obligation  t"  speak  the  truth, 
and  thai  even  innocent  persona  under  dial  bave  been 
known    to   put   up   false    defences.      Primarily    an    accused 

person    mUBl     he     Convicted,     if    at      all,     "n      I  he      prosecution 
e\  i'lence. 

Accused     is   said    to    have  given    himself    away    by  bis 

conduct  from    tho    day    of    the    murder    onwards.       The    moat 

important   incidenl  relied   on  by    the   prosecution  in  this  con- 

eotion    is  lhat    accused,  coming   in   with   Tiver   (o   the  room 

wheio  the  body  lay,  pr<  id-   "  where  is  the  bag  ".'     And 
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on   return  to   the  room,  after    both   had   gone  to   search  and 
had  failed  to  find  it,  accused  is  thought — for  Tiver  is  not  quite 
certain — to   have   first   pointed  out  the  ashes   in  the  fireplace. 
The    prosecution  nse  this  incident  to  suggest  that  the  accused, 
having    done   the   murder,  planned    to   divert   suspicion  from 
himself,   got   the   bag   and     bu'nt   it    so  as    to    suggest  theft, 
and  that     then   he    was    so     keen  that  the    evidence    he   had 
fabricated   should  not  be    overlooked  that  he  could  not  refrain 
from    himself  referring   to  the  matter  instead  of  letting  Tiver 
see   it  for   himself.     On   the  other  hand  the  accused   offers  an 
explanation,   which    I    must    confess,    seems   to    me  not   open 
to    strong  objection  ;  it   is,    in  brief,   that,  since   the  theft   of 
January    from   their  cash  box,  the  Tivers  kept  their  money  in 
that  bag  and  always  took  it  out  with  them  ;    that  accused  had 
many   opportunities   of   seeing   this  ;    that  he  at  once  thought 
the    murderer    must   have   been  a    thief   and   so   asked  about 
the   money,  i.  e.    the   bag ;  and  even  if  accused  did  first  detect 
the   ashes   and  remains  of  the  bag  in   the  fireplace,    it  was  all 
visible  enough  to  any  one  looking  about  for  things.     All  of  this 
is  substantially  confirmed  by  Tiver  himself. 

The  only  other  incident  worth  talking  about,  which  is 
said  to  give  accused  away  is  related  by  Tiver,  who  says 
that,  when  Mrs.  Browning  returned  home  on  21st  April, 
accused  said  to  her  "  If  you  had  been  here  perhaps  this 
would  never  have  happened."  This  might  mean,  as  it  stands, 
"  I  would  not  have  gone  and  killed  her ";  but  Tiver  says 
this  is  not  so,  for  accused  in  the  same  breath  said "  We 
might  all  have  been  together." 

The   statements   made  by  the  accused  in  his  own  defence 
are  not   evidence.     They  deserve  perhaps  consideration  by  the 
jury   but   they   are   not   evidence.     You  may  therefore  find  it 
necessary     to  reject     them   as   false.     Of   course   we  have  to 
take    evidence   as     we   find    it.     The  evidence     is  that   the 
prisoner     said   "  If  you    had   been   here   perhaps  this   would 
not  have   happened.     We   might  have   been  together."     But 
I   do   not  think   it  is   wrong   to    take   some   account   of   the 
impression   made  upon  the  mind   of  the  listener,  Tiver,   by  the 
remark.     When    he  was   asked :  did   he  mean  he  might  have 
refrained   from  doing  the  murder  ?     His  answer   was  as  you 
heard,   very  emphatic.    Nothing  of  the  kind.     There  are  some 
other   pieces   of  evidence  on   the   record.     It  is  not  necessary 
for  me  to  go  through  them. 

There    is  a  certain   amount   of  formal   evidence,  such  as 
making  of   the    plan,   doing  up   of  parcels,   the  taking  of  the 
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body  to  the  mortuary  and  so  forth,  but  I  think  that  after 
this  long  and  careful  trial  to  which  you  have  given  great 
attention  it  is  not  necessary  for  me  to  go  into  further  details. 
And  now  I  think  J  have  said  enough. 

It  is  for  you  to  make  up  your  own  minds,  always  re- 
membering the  rules  I  laid  down  at  the  beginning  of  this 
charge  and  which  I  now  state  in  different  language — Con- 
vict, if  you  are  satisfied  that  so  much  has  been  proved  against 
prisoner,  that  the  possibility  of  another  person  being  the 
murderer  is  excluded.  Otherwise  acquit;  and  if  you  have  doubts, 

let  the  prisoner  have  the  benefit. 

Accused  acquitted. 

No.  8. 

Before  Hon.  il/V.  Justice  Scott-Smith. 

THE  CROWN 

Versus 

AMAR  SINGH— ACCUSED. 

Criminal  Revision  No.  1308  of  1915. 

Workman's  Liability  Act,  XIII  of  1859,  section  2— complaint  after 
work  has  been  completed. 

Held,  following  I.  L.  R.  28  Mad.  37  (l;,  that  Act  XIK  ol  1S59,  section 
2  does  not  apply,  it  the  work  has  been  completed  when  the  complaint 
is  made,  and  the  complainant  must  seek  his  remedy  in  a  Civil  Court. 

Case  reported  by  B.  H.  Bird,  Esquire,  Sessions  Judge,  Oujranwala, 
with  his  No.  730  of  3rd  August  1915. 

The  facts  of  this  case  are  as  follows  :  — 

One  Amar  Singh  was  convicted  under  section  2,  Act  XIII 
of  1859,  for  neglecting  to  perform  an  earthwork  contract  for 
which  ho  had  received  advances  from  Mela  Ram  Contractor 
and  sentenced  to  one  month's  rigorous  imprisonment. 

The  proceedings  are  forwarded  for  revision  on  the  following 
grounds  :  — 

(a)  The  defence  was  that  Amar  Singh  was  a  Sub-Con- 
tractor, see  P.  R  29  of  1908  and  a  witness  appeared  to  substan- 
tiate it.  The  complainant  ought  to  have  shown  that  he  was 
a  workman  ; 

(b)  the  Canal  Sub-Overseer  Ram  Sarup  proves  that  the 
work  is  not  in  progress  but  lias  been  completed,  see  25  Madras, 
page  37,  and 

(c)  the  work  having  been  done  by  others  the  complainant 
has  lost  his  light  to  recover  under  the  Act. 

(1)  (1904)  /.  L.  R.  28  Mad,  37  (In  re  Anusoorie  Sanyasi). 
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It  seems  to  me  that  there  is  a  dispute  over  rates  and  that 
the  matter  is  one  for  a  Civil  suit.  I  Lave  admitted  Amar 
Singh  to  bail.  I  forward  the  files  to  the  Chief  Court  with  a 
recommendation  that  the  proceedings  be  quashed. 

The  order  of  the  Chief  Court  was  delivered  by — 

Scott-Smith,  J.— The  proper   procedure  has  not   been  fol-    1st  July  1916. 
lowed   and   as   the   work   has  been  completed  the  ruling  cited 
by  the  learned  Sessions  Judge,  viz  I.  L.  B.  26  Mad.,  page  37  (1) 
is  authority  for  holding  that  the  Act  does  not  apply. 

The  Magistrate  has  not  arrived  at  any  finding  as  to 
whether  petitioner  was  a  workman  or  a  Sub-Contractor.  If  so 
advised,  complainant  has  a  Civil  remedy.  I  set  aside  the 
Magistrate's  order  and  discharge  the  accused. 

Revision  accepted. 


No- 9. 

Before  Eon.  Sir  Donald  Johnstone,  l(t.}  Chief  Judge  and 

Hon.  Mr.  Justice  Broadway. 

GHULAM  MUHAMMAD— (Convict)— APPELLANT, 

Versus 

THE  CE OWN— RESPONDENT. 

Criminal  Appeal  No   406  of  1916. 

Indian  Fenal  Code,  section  161 — bribe  paid  to  accused,  a  chaprasi, 
intended  for  one  of  the  officials — value  of  evidence  of  accomplice  (the  bribe 
giver)  and  of  person  in  whose  presence  the  money  was  paid. 

One  R.  R.  being  desirous  of  getting  his  name  registered  as  a  candidate 
for  the  post  of  copyist  in  the  Court  of  the  District  and  Sessions  Judge  and 
his  cousin  L.  D.  were  told  by  the  accused,  the  jamadar  of  chapiasis  to  the 
District  Judge  that  it  would  be  necessary  to  make  a  present  to  the  clerk  of 
Court  before  R.  R.  could  get  what  he  wished  and  it  was  agreed  between 
them  that  Rs.  20  should  be  paid.  This  amount  was  subsequently  paid  by 
them  to  accused  in  presence  "of  D.  S.  while  he  was  in  the  Sessions  Court 
on  his  business  as  a  pleader,  the  said  D.  S.  having  been  informed  that  the 
money  was  to  be  paid  for  the  clerk  of  the  Court. 

Held,  that  accused  was  under  these  circumstances  guilty  of  the  offence 
specified  in  section  161  of  the  Penal  Code. 

Held  also,  that  R.  R.  and  L.  D-  were  no  doubts  accomplices  in  the 
offence  but  as  they  had  apparently  no  animus  against  the  accused  the 
discredit  attaching  to  their  evidence  on  that  account  would  be  very  slight. 

9  Indian  Cases  897  (2),  referred  to,  also  2  Cal,  W.  N.  672  (3j,  24  W.  R. 
55  (4)  and  I.  L.  R.  18  All.  80  (5). 

I.  L  R  23  Cal.  361  (6),  distinguished. 

(1)  (1901)  /.  L.  R.  28  Mad.  37  (In  re  Anusoorie  Sonyasi). 

(2)  f  1911)  9  Indian  Cases  897  (In  re  Vyasa  Rao). 

(3)  (1695)  2  Cal.  W.  N.  672  (Rajoni  Kant  Bose  v.  Asan  Mullick).     . 
4)  (1875)  24  W.  R.  55  (Queen  v.  Chando  Chandalinee). 

(5  X1895)  /.  L.  R.  18  All.  78  (80 >  (Queen-Empress  v.  Mahabir). 
(6)  (1895)  I.  L.  R.  23  Cal.  361  (Alimuddin  v.  Queen- Empress). 
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Held  further,  that  D.  S.  in  whose  presence  the  money  was  paid,  but  who 
had  not  co-operated  in  the  payment  nor  was  instrumental  in  the  negotiations 
for  its  payment,  was  not  an  accomplice  and  his  evidence  was  receivable  in 
corroboration  of  the  evidence  of  R.  R.  and  L.  D. 

7.  L.  R.  33  Cal.  649  (1)  and  18  Bom.  L.  R.  2G6  (2),  referred  to 
Appeal    from   the    order  of   C.  F.  Striekland,    Esquire,    Special 
Magistrate,  1st  Class,  Lpallpur,  dated  the  15th  April  1916. 
Niaz  Ali,  for  Appellant. 
Public  Prosecutor,  for  Respondent. 
The  judgment  of  the  Court  was  delivered  by — 

19th  June  1916,  Broadway,  J.— One  Raghpat  Rai,  son  of  Sharmpat   Rai,  a 

young  man  who  had  passed  the  Entrance  Examination,  was 
anxious  to  obtain  employment.  He  had  a  cousin  at  Lyallpur, 
named  Lakhmi  Das,  who  was  in  the  service  of  Sardar  Das- 
wandha  Singh,  Pleader,  as  a  clerk.  Raghpat  Rai  accordingly 
went  lo  Lyallpur  and  there  endeavoured  to  have  his  name 
registered  as  a  candidate  for  the  post  of  copyist  in  the  Court 
of  the  District  and  Sessions  Judge.  Apparently  he  was  unable 
at  first  to  get  Muhammad  Din,  Clerk  of  Court  to  agree  to  enter 
his  name.  Ghulam  Muhammad,  who  was  then  jamadar  of 
chaprasis  to  the  District  and  Sessions  Judge,  informed  Raghpat 
Rai  and  Lakhmi  Das  that  it  would  be  necessary  to  make  a 
present  to  Muhammad  Din  before  they  could  get  what  they 
wished.  In  due  course  matters  were  arranged  between  Ghulam 
Muhammad  and  Raghpat  Rai  and  Lakhmi  Das  and  a  sum  of 
Rs.  20  was  agreed  upon.  On  the  19th  March  Sardar  Das- 
wandha  Singh  had  work  in  the  Sessions  Court  and  went  there 
accompanied  by  his  clerk  Lakhmi  Das  and  Raghpat  Rai.  He 
bad  been  informed  that  Ghulam  Muhammad  was  to  be  paid 
Rs.  20  for  Muhammad  Din.  In  spite  of  the  fact  that  Rs.  20 
had  been  agreed  upon  Ghulam  Muhammad  demanded  Rs.  25 
Lakhmi  Das  had,  however,  only  come  prepared  with  the  original 
sum  of  Rs.  20  and  Ghulam  Muhammad  was  accordingly  paid 
this  sum  by  Lakhmi  Das  and  the  payment  was  witnessed  by 
Raghpat  Rai  and  Daswaudha  Singh.  Ghulam  Muhammad  went 
inside  and,  it  is  said,  shortly  afterwards  came  out  with  Muham- 
mad Din  who  told  Raghpat  Rai  that  he  "  had  received  what 
had  been  sent  "  and  asked  him  to  send  his  certificates  in  origi- 
nal. Daswandha  Sin^li  did  not  sou  Muhammad  T > I i i  come  out 
nor  did  he  hear  what  is  said  to  have  taken  place  lietwen 
Muhammad  Din  and  Raghpat,  Rai.  Raghpat  Rai  waited  for 
some  days  hut  as  his  name  had  not,  been  entered  as  a  candidate, 

I      1906)  /.  L.  S.  33  Cal  649  (Deo  Nandan  Pershad  v.  Bmpt 

-      191       /.  L,  li.  18  Bom.  L.  R   266  [Emperor  v.  Govind  Baltoant). 


Februaet,  1917.  ]  CRIMINAL  JUDGMENTS— No.  9.  37 

he  says  lie  went  to  the  house  of  Muhammad  Din  and  paid  him 
the  balance  of  Rs.  5.  After  this  payment,  on  or  about  the 
6th  of  April  1915  Eaghpat  Rai's  name  was  entered  as  a  candi- 
date on  the  recommendation  of  Muhammad  Din.  In  June  of 
that  year  a  post  of  copyist  fell  vacant  and  Raghpat  Rai 
applied  for  it,  Muhammad  Din,  however,  held,  what  is  described 
as  "  a  competition  "  between  him  and  one  Muhammad  Sharif 
which  resulted  in  the  appointment  of  the  latter,  upon  this 
Raghpat  Rai  appealed  to  the  District  and  Sessions  Judge, 
sending  that  officer  a  registered  letter  on  the  19th  June  1915 
after  he  had  failed  to  see  him  at  his  bungalaw  (Ghulam  Muham- 
mad says  that  it  was  he  who  prevented  Raghpat  Rai  from 
gaining  excess  to  the  District  and  Sessions  Judge  at  his  private 
residence).  In  this  letter  Raghpat  Rai  pointed  out  that  he 
had  passed  the  Entrance  Examination  while  Muhammad  Sharif 
his  rival  had  only  passed  the  Middle  Examination,  and  further 
that  the  latter  had  once  been  dismissed  by  the  District  and 
Sessions  Judge.  Upon  this  the  District  and  Sessions  Judge 
himself  held.an  examination  and  Muhammad  Sharif  was  again 
given  the  appointment.  This  ended  the  matter  as  far  as 
Raghpat  Rai  is  concerned,  for  he  in  July  obtained  the  appoint- 
ment, which  he  now  holds,  of  a  master  in  a  village  school. 
Lakhmi  Das,  however,  repeatedly  demanded  the  refund  of  the 
money  which  he  had  paid  to  Ghulam  Muhammad  but  without 
success.  In  August  1915  Daswandha  Singh  had  occasion  to 
go  to  the  Sessions  Court  and  seeing  Muhammad  Din  there 
mentioned  the  matter  to  him,  Muhammad  Din  disavowed  all 
knowledge  of  the  affair.  Soon  after  this,  however,  while  Das- 
wandha Singh  was  inspecting  a  record  in  the  Inspection  Room, 
Ghulam  Muhammad  came  in  and,  without  saying  anything, 
slipped,  a  packet  of  money  into  Daswandha  Singh's  pocket, 
which  Daswandha  Singh  later  on  handed  over  to  Lakhmi  Das 
when  it  was  found  to  contain  Rs.  19  only.  This  ended  the 
episode  as  far  as  these  persons  are  concerned  until  in  the 
course  of  the  enquiry  that  was  being  made  into  the  conduct 
of  Munshi  Barkat  Ali,  Subordinate  Judge,  it  was  brought  to 
the  notice  of  Lala  Radha  Kishen,  Magistrate,  1st  class,  and 
Police  Inspector  Hakim  Singh  by  one  Ziaullah. 

The  statements  of  Daswandha  Singh,  Lakhmi  Das  and 
Raghpat  Rai  were  then  taken  by  Lala  Radha  Kishenr  and  in 
due  course  Muhammad  Din  and  Ghulam  Muhammad  were 
arraigned  before  the  Special  Magistrate,  C.  F.  Strickland, 
Esquire,  I.  C.  S.,  on  a  charge  under  section  161,  Indian  Penal 
Code.  Daswandha  Singh  not  having  seen  Muhammad  Din 
when  he  is  said  to  have  come  out  after  the  payment  of  Rs.   20 
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to  Ghulani  Muhammad  on  the  13th  March  1915,  and  there 
being  no  other  evidence  in  support  of  Raghpat  Rai's  statement 
as  to  the  payment  of  Rs-  5  to  Muhammad  Din  in  his  own 
house  the  learned  Special  Magistrate  discharged  him  under 
section  25o,  Criminal  Procedure  Code.  He,  however,  convicted 
Ghulam  Muhammad  of  having  received  the  sum  of  Rs.  20  as 
bribe  and  sentenced  him  to  one  year's  rigorous  imprisonment, 
including  15  days'  solitary  con6nement.  Against  that  con- 
viction and  sentence  Ghulam  Muhammad  appealed  to  the 
Sessions  Judge,  and  for  reasons  which  it  is  not  necessary  to 
detail  here,  the  appeal  has  been  heard  by  this  Court. 

Sheikh  Niaz  Ali,  Pleader,  has  addressed  us  at  great  length 
on  behalf  of  Ghulam  Muhammad  and  Rai  Sahib  Mul  Chand 
appeared  for  the  Crown.  For  the  appellant  it  has  been  urged 
that  this  case  has  been  fabricated  against  him  through  the 
machinations  of  three  sets  of  persons  ;  the  first  set  consisting 
of  Raghpat  Rai,  Lakhmi  Das  and  Daswaudha  Singh ;  the 
second  set  including  Ziaullah  and  his  brother  Sanaullah  ;  and 
the  third  set  being  the  police. 

As  to  the  first  set,  the  motive  for  assisting  in  building  up 
a  false  case  against  Ghulam  Muhammad  is  said  to  be  the  fact 
that,  rightly  or  wrongly,  these  three  persons  were  convinced 
that  it  was  through  the  instrumentality  of  Ghulam  Muham- 
mad that  Raghpat  Rai  failed  to  get  the  post  of  copyist  in  June 
1915  ;  and  that  as  Ghulam  Muhammad  had  to  expel  Raghpat 
Rai  from  the  precincts  of  the  District  and  Sessions  Judge's 
private  residence  when  Raghpat  Rai  wislied  to  see  that 
officer  in  order  to  make  his  complaint  in  person,  all  these 
three  persons  had  a  personal  grudge  against  Ghulani  Muham- 
mad, great  stress  was  laid  by  Sheikh  Niaz  Ali  on  the  evidence 
of  D.  W.  4,  Allah  Din,  in  whose  presence  Daswandha  Singh 
is  said  to  have  gone  to  the  length  of  threatening  the  appellant 
because  of  his    treatment  of  Raghpat  Rai. 

With  regard  to  the  second  set,  Ziaullah  and  Sanaullah 
are  brothers;  the  former  was  a  Civil  Razir  and  the  latter  a 
Civil  peon,  Sanaullah  was  dismissed  from  service  for  corruption, 
while  Ziaullah  was  not  only  dismissed  but  it  is  snid  also 
convicted  of  and  punished  for  a  similar  offence  Both  these 
brothers  are  said  to  attribute  their  misfortunes  to  the  reports 
made  against  them  by  Muhammad  Din  in  his  official  capacity 
as  clerk  of  Court.  Further  Ziaullah  is  also  said  to  have 
wished  to  see  the  District  and  Sessions  Judge  at  his  prir ate 
residence  but  to  have  been  turned  away  by  Ghulam  Muham- 
mad. This  grudge  is  said  to  bo  the  motive  for  these  two 
bi others  to  j<.iu  in  concocting  the  present  case 
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Turning  to  the  ihird  set,  viz.  the  police  (and  in  this  term 
Sheikh  Niaz  Ali  would  include  the  Magistrate,  Lala  Radha 
Kishen).  It  was  argued  that  because  certain  persons  went 
to  the|  District  and  Sessions  Judge  to  complain  against  the 
methods  ofj  the  officers  making  the  enquiry  into  the  charges 
against  Munshi  Barkat  Ali  and  others,  and  because  it  fell 
to  the  lot  of  Ghulam  Muhammad  to  usher  these  persons  into 
the  presence  of  the  District  and  Sessions  Judge,  therefore  the 
police  and  Lala  Radha  Kishen  were  full  of  anger  against  the 
unfortunate  appellant  and  have  also  connived  at  and  encouraged 
the  fabrication  of  the  charge  against  him. 

The  connection  between  these  three  different  sets  was 
not  very  apparent,  but  Sheikh  Niaz  Ali  urged  that  it  could  be 
deduced  from  the  following  facts  : — 

(a)  Both  Lakhmi  Das  and  Daswandlia  Singh  mentioned 
the  payment  of  this  Rs.  20  to  Ghulam  Muhammad  to  Sana- 
ullah ; 

(6)  That  Sanaullah  was  the  person  who  took  Lakhmi 
Das  to  Lala  Radha  Kishen  on  the  29th  September  1915  when 
his  statement  was  recorded  ; 

(c)  that  Sanaullah  is  at  enmity  with  Muhammad  Din, 
clerk  of  the  Court,  as  has  been  stated  by  Sardar  Hakim  Singh 
P.  W.  1  ;  and 

(d)  that  Sanaullah  was  assisting  the  prosecution  daring 
the  trial  of  the  case,  as  is  evidenced  by  the  fact  that  the 
prosecution  produced  Exhibit  P.  F.  during  the  cross-examin- 
ation of  D.  W.  3,  Abdur  Rahman,  Exhibit  P.  F.  being  a 
latter  written  by  Ghulam  Muhammad  to  Sanaullah  asking 
him  to  show  favour  to  one  Ahmad  Ali,  a  relation  of  Abdur 
Rahman. 

It  seems  to  us,  however,  that  while  it    is   probably  correct 
that  Sanaullah  had  a  grudge  against  Muhammad  Din  and    was 
assisting   the   officers  concerned   in   the    investigation  into    the 
charges    against  Munshi    Barkat   Ali,   the    motive   alleged   for 
the   fabrication   of    a   false    case   against  Ghulam    Muhammad 
cannot  be  said  to  have  been  established.     As  pointed  out  by  Mr. 
Mul  Chand,    if     Raghpat   Rai,   Lakhmi    Das    and   Daswandha 
Singh  had  any  grudge  at  all  it  was  obviously    against  Muham- 
mad  Din   and   not  against  Ghulam  Muhammad,  for  there  can 
be  no  doubt  that  Muhammad  Din    alone  was    in   a   position    to 
recommend   either  of    the    candidates    for   the    vacant    post. 
Both   Lakhmi   Das   and   Daswandha    Singh   must   have    been 
perfectly  well  aware  that  Ghulam  Muhammad,  in   his    capacity 
as   jamadar   of  chaprasis,   was  not  in  a  position  to  exert   any 
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great  influence  one  way  or  the  other.  In  fact,  as  their  evidenoe 
shows,  they  regarded  him  merely  as  a  go-between  through 
whom  the  bribe  was  to  be  paid  to  Muhammad  Din. 

Similarly  with  regard  to  Ziaullah  and  Sanaullah,  both 
of  these  were  well  awnre  that  it  was  Muhammad  Din  who 
had  reported  against  them,  and  they  could  not  possibly  have 
imagined  for  one  moment  that  Ghulam  Muhammad  had  any- 
thing to  do  with  having  got  them  into  trouble  The  mere 
fact  of  Ghulam  Muhammad  having  had  to  refuse  Ziaullah 
admittance  to  the  presence  of  the  District  and  Sessions  Judge 
cannot  for  one  moment  be  considered  as  a  sufficient  reason  for 
the  fabrication  of  a  wholly  false  charge  of  this  nature  against 
him.  It  may  be,  and  very  likely  is,  the  case  that  Sanaullah 
interested  himself  in  this  matter  because  he  wished  to  gratify 
his  grudge  against  Muhammad  Din.  But  merely  for  that 
reason  it  cannot  be  said  that  he  would  be  able  to  induce 
Lakhmi  Das  and  a  gentleman  in  the  position  of  Daswandha  Singh 
to  deliberately  perjure  themselves  in  order  to  enable  him 
vent  his  spleen  against  a  wholly  innocent  person.  There  is  no 
reliable  evidence  on  the  record  to  show  that  Raghpat  Rai  wag 
turned  out  of  Mr.  Brasher's  compound  by  Ghulam  Muhammad. 
But  even  assuming  it  to  be  true,  we  fail  to  see  how  that  would 
cause  Raghpat  Rai  to  feel  so  strong  a  resentment  against 
Ghulam  Muhammad  as  to  induce  him  to  perjure  himself  in 
the  way  we  are  asked  to  believe  he  has.  We  may  note  that 
Mr.  Brasher  as  D.  W.  1  stated  that  he  had  given  general  orders 
to  all  of  his  chaprasis  to  prevent  any  person  coming  to  his 
bungalow,  Ghulam  Muhammad  would  therefore  have  but  been 
performing  his  duty  if  he  refused  Raghpat  Rai  admittance  as 
alleged,  a  fact  which  must  have  been  well  known  to  Ziaullah 
and  Raghpat  Rai.  It  seems  to  us  therefore  impossible  for 
them  to  have  taken  offence  at  Ghulam  Muhammad's  action  in 
carrying  out  his  orders. 

The  allegations  against  the  police  appear  to  us  to  be  wholly 
without  foundation.  That  persons  did  complain  to  Mr.  Brasher 
has  been  proved  as  well  as  the  fact  that  it  was  Ghulam 
Muhammad  who  introduced  these  persons  to  that  officer.  But 
it  is  to  be  noted  that  Mr.  Brasher  himself  says  that  he  sent 
one  of  these  complaints  to  Lala  Radha  Kishen  whose  reply 
convinced  him  that  the  complaints  were  without  any  foundation. 
It  must  be  borne  in  mind  that  it  was  well  known  that  in  the 
course  of  the  enquiry  into  the  conduct  of  Munshi  Barkat  Ali 
certain  matters  had  come  to  light  implicating  Muhammad  Din 
in  similar  mal- practices,  and  Ghulam  Muhammad  was  evidently 
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well  aware  that  his  name  would  also  be  taken  in  connection 
with  the  oases  against  Muhammad  Din.  It  is  scarcely  likely 
in  these  circumstances  that  the  police  and  Lala  Radha  Kishen 
would  have  resented  Qhulam  Muhammad's  efforts  at  protecting 
himself,  in  the  way  it  is  alleged  they  did.  The  charges 
brought  against  the  police  and  Lala  Radha  Kishen  are  in  our 
opinion  not  only  unfounded  but  absurd  and  we  dismiss  them 
from  consideration  without  further  comment. 

After  giving  the  case  our  most  careful  consideration  we  are 
unable  to  see  that  there  was  any  adequate  motive  on  the  part 
of  any  one  of  the  witnesses  for  bringing  a  false  case  against 
Ghulam  Muhammad.  As  far  as  Raghpat  Rai  is  concerned  we 
do  not  believe  that  he  bore  any  grudge  to  Ghulam  Muhammad 
on  account  of  be'ng  turned  out  of  Mr.  Brasher's  compound  by 
him.  There  was  no  connection  between  Raghpat  Rai  and 
Lakhmi  Das  on  the  one  side  and  Muhammad  Din  and  Ghulam 
Muhammad  on  the  other  until  the  question  of  Raghpat  Rai's 
employment  arose.  Raghpat  Rai  having  failed  to  secure  the 
vacant  post  in  June  succeeded  in  obtaining  another  appoint* 
ment  and  was  not  in  Lyallpur  when  the  enquiry  started.  His 
statement  was  recorded  by  Lala  Radha  Kishen  on  the  15th 
October  1915  and  obviously  he  had  been  sent  for  by  thfl 
investigating  officer  after  Lakhmi  Das  had  made  a  statement 
on  the  29th  September  1915  and  Daswandha  Singh  had  been 
examined  on  the  2nd  October  1915.  Lakhmi  Das  is  a  clerk 
to  a  pleader  and  would  be  perfectly  well  aware  that  Ghulam 
Muhammad  could  not  himself  have  exerted  any  influence  one 
way  or  the  other  in  the  matter  of  the  appointment  in  question. 
In  fact,  it  is  clear  that  Ghulam  Muhammad  was  regarded 
throughout  as  a  representative  of  Muhammad  Din  and  the 
money  which  was  paid  to  him  was  clearly  intended  to  be  passed 
on  to  Muhammad  Din  Daswandha  Singh  is  a  pleader  and  it 
seems  to  us  utterly  absurd  to  suppose  that  he  would  feel  any 
resentment  against  Ghulam  Muhammad  for  having  refused 
to  allow  Raghpat  Rai  to  see  the  District  and  Sessions  Judge 
at  his  private  residence.  This  argument  is  to  our  mind  utterly 
absurd  and  we  have  no  hesitation  in  holding  that  the  evidence 
of  D.  W.  4,  Allah  Din,  is  incredible.  As  we  have  said  the 
money  was  intended  to  be  paid  to  Muhammad  Din,  but  with  the 
guilt  or  innocence  of  Muhammad  Din  we  are,  in  this  case,  not 
concerned.  If,  however,  Rs.  20  was  paid  to  Ghulam  Muham- 
mad in  the  circumstances  alleged,  his  conviction  under 
section  161,  Indian  Penal  Code,  was  clearly  justified  and  we 
have  therefore  to  consider  how  far  the  fact  of  the  payment  to 
him  has  been  established. 
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As    pointed    out    by    Sheikh    Niaz    Ali,    there  are   two 
phases  of  this    transaction  ;    (i)    the      payment    to     Ghulam 
Muhammad   and    (2)    the    repaymeut   by   him   through  Das- 
wandha  Singh.      As     to    the   first,   there  is   the  evidence  of 
Raghpat  Rai   and  Lakhmi    Das.     Their    statements  are  clear 
and   explicit.     Sheikh    Niaz    Ali    attempted  to  point  out  what 
he   imagined  were    discrepancies    in   their   statements    as   to 
the   place    where    the    payment    was     actually    made.      We 
held  then   and   hold    now,  that  no    such    discrepancies  exist ; 
and     the   remainder    of    his     arguments   on   this     point   re- 
quire  no    further   consideration.      He     contended    that    both 
Raghpat  Rai   and   Lakhmi    Das   were      accomplices    and   that 
therefore    their   statements    reqtrre    the  corroboration  of     in- 
dependent  witnesses.     They    are    the    persons    who    arranged 
the    payment     of     this    bribe    and    paid    tLe    sum    of    Rs.  20 
to    Ghulam  Muhammad,    and  no   doubt   are  accomplices,  but 
we  can   see   no   proof  of   any  animus   on    their   part  against 
Ghulam  Muhammad,   and  we  consider  that  the  circumstances 
in    which   they  came  forward    in   no   way   lessens    the  value 
of  their   evidence.     There    is,    however,    ample    corroboration 
of    their   evidence  in   the    statement    of     Daswaudha   Singh. 
Sheikh   Niaz    Ali   evidently    realized     that    the    evidence    of 
this    gentleman    was  very    important     and     he     accordingly 
urged    very    strongly    that   Daswandha    Singh    was    himself 
an    "  accomplice  "    or   at  least     no    better     than    an     accom- 
plice and    that   therefore   his   evidence   could  not  be  regarded 
as  sufficient    to  corroborate    the    statements  of   Raghpat  Rai 
and   Lakhmi    Das.     He   based   his    allegations    against  Das- 
wandha Singh  on  the  following  fac's  : — 

( 1 )  that  Lakhmi  Das  had  told  Daswandha  Singh  before 
the  money  was  paid  that  he  had  arranged  with  Ghulam 
Muhammad  to  pay  him  the  bribe  ; 

(2)  that  he  evidently  went  to  Court  on  the  19th  of 
March  intending  to  act  as  a  witness  to  the  transaction  ; 

(3)  that  when  he  saw  the  money  paid  he  did  not 
at  once  report  the  matter  to  the  District  and  Sessions 
Judge ; 

(■[)  that  in  August  he  spoke  to  Muhammad  Din  about 
the  matter  ;  and 

(6)  that  when  Ghulam  M iihammad  returned  the  money 
by  patting  it  into  his  porkut  ho  handed  it  over  to  Lakhmi 
Das  instead  of  reporting  to  the  authorities.  Mr.  Mul  Chand 
argued  that  Daswandha  Singh's  evidence  was  reliable  and 
was   ample   corroboration   of   the   statements    of  Lakhmi  Das 
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and  Raghpat  Rai.  He  pointed  out  that  as  a  matter  of 
fact  although  Daswandha  Singh  had  been  told  by  Lakhmi 
Das  of  what  was  going  to  be  paid,  he  went  to  the  Sessions 
Court  on  the  19th  March  in  the  ordinary  course  of  business 
and  that  he  did  not  go  solely  in  order  to  witness  the 
transaction.  The  fact  that  he  did  not  notice  Muhammad 
Din  come  out  of  the  door  as  alleged  by  the  two  witnesses 
indicates  that  as  a  matter  of  fact  his  presence  at  the  time 
of   payment  was  not  a  deliberate  one. 

As  to  Daswandha  Singh  not  having  reported  the  matter 
to  the  authorities,  Mr.  Mul  Chand  said  that  it  merely 
indicated  the" apathy  with  which  the  majority  of  people 
in  this  country  regard  such  matters.  It  would  have  en- 
tailed a  certain  amount  of  trouble  and  roused  ill-feeling 
between  him  and  not  only  Grhulam  Muhammad,  but  the 
Clerk  of  the  Conrt,  However  much  Daswandha  Singh's 
conduct  in  not  reporting  the  matter  may  be  deprecated,  it 
cannot  be  said  to  lesson  the  value  of  his  evidence  or  to 
bring  him  into  the  category  of  an  abettor  or  an  accom- 
plice. 

As  regards  the  repayment  to  him,  it  was  uiged  that 
Grhulam  Muhammad  must  have  become  aware  of  the  fact 
that  Daswandha  Singh  had  spoken  to  Muhammad  Din  on 
the  subject  and  for  that  reason,  in  order  to  avoid  the 
matter  going  any  further,  he  repaid  the  money.  The  re- 
payment of  this  money  was  no  offence  and  the  mere  fact 
of  his  passing  on  the  money  to  Lakhmi  Das  cannot  be 
said  to  make  him  Daswandha  Singh  an  accomplice  in  what 
occurred  on  the  19th  March  1915. 

Sheikh  Niaz  AH  has  referred  us  to  various  rulings.  In 
Bajoni  Kant  Bose  v.  Asan  Mullick — 2  0.  W.  N.t  672  ( 1),  it  was 
held  that  the  person  who  was  entrusted  with  and  carried 
the  money  intended  to  be  given  as  a  bribe  knowing  that 
it  was  to  be  so  paid  in  order  to  witness  and  assist  in  'stick 
'payment,  was  an  accomplice.  It  is  evident  that  this  ruling 
does  not  apply  to  Daswandha  Singh.  In  The  Queen  v. 
Ghando  Ohandalinee  and  two  others,  21  Weekly  Reporter,  55  (2) 
it  was  held  that  where  a  witness  admits  that  he  was 
cognizant  of  the  crime  as  to  which  he  testifies,  and  took 
no  means  to  prevent  or  disclose  it,  his  evidence  must  be 
considered  as  no  better  than  that  of  an  accomplice.  hi 
I.  L.  R.  18    All     80  (3),    it   was  held    that   it    was    unsafe    to 

(1)  (1895)  2  Gal  \V.  A7.  G72  (Bajoni  Kant  Bose  v.  Asan  Mullick) 

<2)  (1875J  21  \V.  R.  55  (.Queen  v.  Chandu  Chandalinee). 

(3)  (1895)  I.L.  R.  18  All.  78  (80)  (Queen-Empress  v.  Mahabir). 
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act  upon  the  evidence  of  an  accomplice  without  sufficient 
corroboration.  Both  these  cases  merely  lay  down  the 
general  trend  of  the  decisions  which  is  to  the  effect  that  the 
evidence  of  an  accomplice  needs  corroboration.  I.  L  R.  23, 
OaL  361  (1),  appears  to  us  to  have  no  bearing  on  this 
case.  The  facts  of  the  case  reported  as  9  Indian  Cases, 
page  897  (2),  are  different  from  the  facts  of  this  case. 
There  it  was  held  that  the  giver  of  a  bribe  as  well  as 
every  body  who  knoioingly  assists  in  raising  or  conveying  tlie  mony 
to  the  bribetaker  must  technically  be  regarded  as  accomplices  of 
the  latter,  but  it  was  also  held  th&t  the  discredit  attaching  to  their 
evidence  on  that  account  may,  however,  be  very  slight. 

Mr.  Mul  Chand  has  referred  us  to  I.L  R.  33  Cal.,  page 
649  (3)  and  18  Bombay  Law  Reporter  at  page  266  (4). 
In  the  former  case  it  was  held  that  persons  present  when 
the  money     was    paid    to    a    bribe-taker   could    not  be    said  to 

be  accomplices,  unless  they  had  co-operated  in  the  payment  of  the 
bribe  or  were  instrumental  in  the  negotiations  for  its  payment. 
In  the  Bombay  case  it  was  held  by  Batchelor  J.  that  al  - 
though  "  an  accomplice  is  a  suspect  witness  whose  state- 
"  ment  requires  corroboration,  the  scales  must  be  held  even  ; 
"  for,  while  it  is  essential  that  accused  persons  should  be 
M  protected  from  conviction  on  the  mere  evidence  of  an 
"  untrustworthy  accomplice,  it  is  also  important  that  the 
"  requirements  of  the  Legislature  should  not  be  so  exaggera- 
"  ted  by  the  Court  as  to  offer  a  practical  guarantee  of 
"  immunity  to  persons  guilty  of  grave  offences  which  are 
"  in  their  very  nature  difficult  of  detection.  When  all  legal 
"  precautions  have  been  taken  and  all  relevant  considera- 
"  tions  duly  weighed,  there  remains  the  plain  questiou  whether 
11  the  Judge  or  Magistrate  does  or  does  not  believe  the 
11  particular  accomplice.  That  is  a  question  which  it  is  the 
"  Judge's  or  Magistrate's  duty  to  answer.  If  after  all 
"  cautious  have  been  observed,  the  Judge  or  Magistrate  is 
M  convinced  that  the  accomplice's  evidence  is  true,  it  is  his 
"  duty  to  say  so  and  to  give  effect  to  his  mental  convie- 
"  tion."  In  our  opinion  this  correctly  lays  down  the  law 
on  this  point.  We  have  no  hesitation  in  holding  that 
Daswaudha  Singh  was  not  an  accomplice  in  this  case  and 
that     therefore    his    evidence    can     be  used    for    the    purposes 

of   corroborating    the   statements  of  Lakhmi  Das  and  Hugh  pat 


(1)  (1895;  /.  L.  R.  23  Cal.  S61  (Alim-ud-Dinv.  Quccn-Empress). 

(2)  (l.'Jll)  'J  Indum  Cases  R97  {In  re  Vyasa  Rao). 

(3;  (1906J  /.  L.  B.  33  Cut.  049  {Deo  Nandun  Pershad  v.  En\ 
(\)  (.l'Jlfy  18  (Bom.  L.  H.  266  (Emperor  v.  Gotind  Balwant). 
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Rai  The  facts  that  he  knew  that  the  money  was  given 
to  Ghalam  Muhammad  to  be  handed  over  to  Muhammad 
Din,  and  that  he  saw  the  money  given  to  Ghulam  Muham- 
mad for  that  purpose  cannot  in  our  opinion  make  him  a 
participant  in  the  act  of  giving  the  bribe.  Similarly  his 
failure  to  report  the  matter  either  then  or  when  Ghulam 
Muhammad  repaid  the  money  to  him,  although  it  was 
undoubtedly  wrong,  cannot  be  regarded  as  making  him  an 
accomplice  of  the  bribe  giving.  In  our  opinion  it  is  utterly 
impossible  that  a  man  in  lu<  position  would  stoop  to 
assist  in  the  fabrication  of  a  case  of  this  nature,  and  we 
therefore  held  that  his  statement  can  be  accepted  in  its 
entirety. 

Finally  Sheikh  Niaz  Ali  urged  that  Das  wand  ha  Singh's 
evidence  is  not  reliable  because  he  made  a  statement  to 
Lala  Radha  Kishen  that  one  Labhu  Ram  had  told  him 
that  he  (Labhu  Ram)  had  also  given  a  bribe  to  Ghulam 
Muhammad,  while  Labhu  Ram  as  D.  W.  2  denied  ever 
having  either  given  a  bribe  or  made  such  a  statement  to 
Daswandha  Singh.  Labhu  Run  made  a  statement  on  the 
25th  October  1915  to  Lala  Radha  Kishen  in  which  he 
supported  Daswandha  Singh  completely.  He  was  taken 
that  night  or  the  following  morning  to  Mr.  Brasher  by 
Ghulam  Muhammad  and  from  there  was  sent  again  to 
Lala  Radha  Kishen  and  he  then,  on  the  26th  October  1915, 
resiled  from  the  statement  he  had  made  the  day  before. 
It  is  evident  that  one  of  those  two  statements  is  false 
He  is  therefore  obviously  a  man  on  whose  statement  no 
reliance  can  be  placed  ;  and  we  have  no  hesitation  in 
holding  that  his  denial  cannot  in  any  way  minimize  the 
value  of  Daswandha  Singh's  evidence.  We  regard  the  fur- 
ther attacks  on  this  witness's  reliability  as  absurd,  and 
not  requiring  any  comment.  We  consider  that  the  evidence 
of  Raghpat  Rai,  Lakhtni  Das  and  Daswandha  Singh  proves 
beyond  all  doubt  that  the  sum  of  Rs.  20  was  paid  to 
Ghulam  Muhammad  in  the  circumstances  alleged  by  them, 
and  that  Ghulam  Muhammad  has  been  rightly  convicted  under 
section  161,  Indian  Penal  Code. 

We  accordingly  reject  this  appeal. 

Appeal  rejected, 
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No-  10- 

Before  Hon.  Mr.  Justice  Shadi  Lai. 

THE  CROWN, 

Versus 

JIWAN  MAL— ACCUSED. 

Criminal  Revision  No.  1038  of  1916, 

Criminal  Procedure  Code,  Act  V  of  1898,  sections  195  (c)  and  476— 
sanction  to  prosecute  a  witness  for  offences  under  sections  463  and  471  of  the 
Penal  Code— whether  necessary,  and  ichethcr  Court  can  proceed  under  section 
47G,  Civil  Procedure  Code,  suo  raoto. 

Held,  that  under  section  195  (1)  (c),  Criminal  Procedure  Code,  sanction 
to  prosecute  for  offences  under  sections  1(53  and  471,  Penal  Code,  is  necessary 
only  when  such  offence  has  been  committed  by  a  party  to  a  proceeding  and 
that  in  case  of  a  witness  committing  the  said  offence  no  sanction  is  required. 

Held  also,  that  in  section  476,  Criminal  Procedure  Code,  the  words 
"  any  offence  referred  to  in  section  195  "  should  be  read  to  mean  the  offence 
covered  by  the  sections  of  the  Penal  Code  mentioned  in  section  195  and 
committed  under  the  qualifying  circumstances  described  in  that  section. 

I.  L.  R.  15  Mad.  224  (1),  1.  L.  R.  37  Cal.  250  (2)  and  12  P.  R.  (Cr.)  1905, 
pp.  24  and  25  (3),  followed. 

J.  L.  R.  18  Bom.  581  (4),  not  followed. 

Case  reported  by  P.  L.  Barker,  Esquire,  Sessions  Judge,  Sialkot, 
■with  his  No.  130  </•  of  bth  June  1916. 

Nemo,  for  Crown. 

Gokal  Chand  Narang,  for  Accused. 

The  facts  of  this  case  are  as  follows  :  — 

The  accused  in  this  case  was  a  Municipal  clerk  at  the 
Head -quarters  of  the  Sialkot  district.  In  1914  there  was  an 
important  embezzlement  case  in  the  Court  of  Lala  Kesho  Das 
against  one  Jhaoda  Ram,  the  clerk  of  the  Notified  Area  of 
Narowal.  In  that  case  the  present  accused  was  put  forward 
as  prosecution  witness  to  prove  the  remissness  of  the  establish- 
ment of  the  Notified  Area  in  submitting  account-".  While 
under  examination,  he  was  questioned  as  to  whether  be  had 
ever  brought  ibis  remissness  to  the  notice  of  superior  authori- 
ty, and  he  replied  that  he  had   done  so.     lie    was    then  desired 


(1)  (1892)  /.  L  R.  15  Mad,  224  (Abdul  Khadar  v.  Mcera  Saheb). 
$     L909J  /.  h.  R.  87  CaL  250  [Jad*  Nandan  Singh  v.  Emperor). 
(3J  12  P.  R  (.CV.)  1905,  pp.  24  and  25  (Karim  Bakhsh  v.  King-Emperor). 
(4)  (1893)  1.  L.  R.  18  bom.  581  (In  re  Detfi). 
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to  produce  some  documentary    evidence  of  this,  and  accordingly 

he  pointed  to  certain  entries  in  the  Bah  Bahi  of  communications 

sent  to  Tahsildars,  among  which  was  an  entry   No.    721,  dated 

17th  January  1913,  at  the    end  of  which    there    was    a   curious 

and  suspicious    addition   of  the    words  "  ba   shamul  naqshajat 

mahwari."     Jhanda   Ram    having    been     convicted     by     Lala 

Kesho  Das  but  having  been    acquitted  on  appeal  to  this    Court, 

then  came  forward  with  an  application  for  sanction  to  prosecute 

certain  of  the  prosecution  witnesses   who    had     given   evidence 

against  him  including  the  present   accused,   Jiwan   Mai.     This 

application  was  refused  by   the  Magistrate,    but,    on  appeal   to 

this    Court,   my    predecessor     directed     certain     prosecutions, 

including   a   prosecution    of   Jiwan    Mai     under    sections    463 

and   471,  Indian    Penal  Code,  in  respect  of  the  three  suspicious 

words    above   noted   which    appear  to  have   been  added  to   the 

entry   No.    721    of   17th    January     1913.     This    order   of   my 

predecessor     was    the   subject  of  applications   for    revision  in 

the    Chief    Court  by    the   various  persons    affected,    and    21st 

March    1916    the   applications   were     rejected,    it   being  held 

only  that   my   predecessor's  order  was  to   be  regarded  as  one 

under  section  476,  Criminal    Procedure  Code,  and   that  he   had 

not  lost  jurisdiction  to  make  it   in    consequence  of    the     delay 

which    occurred    after   the  termination    of   the    embezzlement 

proceedings   against   Jhanda    Ram.     The  prosecution  of  Jiwan 

Mai,   therefore,    continued,  and    he   has   now  been   convicted, 

not  of  an  offence  under  section  463,  but    of   one  under   section 

471. 

The  acoused  On  conviction  by  E.  R  Abbott,  Esquire, 
I.  C.  S.,  District  Magistrate,  Sialkot,  was  sentenced,  by  order, 
dated  20th  April  1916,  under  section  471  of  the  Indian  Penal 
Code,  to  one  month's  simple  imprisonment. 

The  proceedings  are  forwarded  for  revision  on  the  following 
grounds : — 

The  power  to  direct  a  prosecution  under  section  476  of 
Criminal  Procedure  Code  is  confined  to  the  particular  offences 
referred  to  in  section  195  of  the  same  Code.  The  only 
offences  under  sections  463  and  471,  Indian  Penal  Code,  which 
are  referred  to  in  section  195,  Criminal  Procedure  Code,  are 
such  offences  under  those  sections  as  have  been  committed 
by  a  party  to  any  proceeding  .in  any  Court.  Here  though 
Jiwan  Mai,  no  doubt,  produced  the  Dak  Bahi  containing 
the  entry  No  721  in  the  embezzlement  case  in  the  Court  of 
Lala  Kesho   Das,   nevertheless,  he   was   not   a  party  to   those 
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proceedings,  and  it,  therefore,  appears  to  me  that  under 
section  476,  Criminal  Procedure  Code,  my  predecessor  had  no 
power  to  order  his  prosecution  ;  and  that  as  there  was  no 
complaint  apart  from  my  predecessor's  order  the  conviction 
was  bad.  It  is  true  that  my  predecessor's  order  was  upheld 
in  the  Chief  Court  on  revision,  but  the  particular  defect 
now  pointed  out  does  Lot  appear  to  have  been  mentioned  or 
considered.  I  accordingly  submit  the  case  to  the  Chief  Court 
with  a  recommendation  that  the  conviction  be  set  aside.  I 
may  also  add,  with  reference  to  the  facts,  that  if  the  convic- 
tion is  set  aside  it  will  not,  in  my  opinion,  be  necessary  to 
order  a  re-trial  on  complaint,  for  the  case  appears  to  me  to  be 
no  more  than  suspicious. 

22nd  Ji  Iv  1916  '^ne  or^er  °^  ^ne  Chief  Court  was  delivered  by — 

Shadi  Lal,  J. — The  language  of  section  195,  sub-section 
(1),  clause  (c),  Criminal  Procedure  Code,  makes  it  absolutely 
clear  that  sanction  to  prosecute  under  section  46  i  or  section 
471,  Indian  Penal  Code,  is  necessary  only  when  such  offence 
has  been  committed  by  a  party  to  a  proceeding,  and  that  in 
the  case  of  a  witness  committing  the  said  offence  no  sanction 
is  required.  The  question,  however,  is  whether  a  Court  acting 
under  section  476,  Criminal  Procedure  Code,  can  proceed 
suo  motu  and  direct  the  prosecution  of  a  witness  in  respect 
of  an  offence  described  in  section  463  or  punishable  under 
section  471.  Now,  section  476  empowers  a  Court  to  pass  an 
order  under  the  said  section  in  respect  of  "  any  offence  referred 
"  to  in  section  195, *'  and  there  is  a  great  deal  of  divergence 
of  judicial  opinion  upon  the  question  whether  the  words 
"  offence  referred  to  in  section  195  "  mean  the  offence  oovered 
by  the  sections  of  the  Indian  Penal  Code  mentioned  in  section 
195  or  whether  they  mean  the  offence  covered  by  those  sections 
and  committed  under  the  qualifying  circumstances  described  in 
section  195.  In  favour  of  the  former  view  we  have  got  the 
judgment  of  the  Bombay  High  Court  roported  as  18  Bom*  581  (1), 
while  the  Madras  and  Calcutta  High  Courts  have  adopted  the 
contrary  view,  vide  inter  alia  I.  L.  B.  15  Mad.  22 1  (2)  and 
37  Gal.  250  (3).  There  is  no  judgment  of  this  Court  dealing 
directly  with  this  point,  but  the  observations  in  12  P.  B.  1905 
(Or.)  (at  pages  24  and  25)  (4),  a  case  under  section  487, 
Criminal  Procedure  Code,  show  that  the  learned  Judge  infer 
preted  the  words  '*  any  offence  referred  to  in    section    195  "  as 


(1)  (1893)  /.  L.  R.  18  Bom.  581  (hi  re  Derji). 

(2)  (1892)  /.  L.  R.  15  Mad.  221  (Abdul  Khadar  v.  Mecra  Saheb). 

(3)  (1909)  J.  L.  R.  37  Cal.  250  (Jadu  Nandan  Singh  v.  Emperor). 

(4)  12  P.  R.  (Cr.)  1905,  pp.  24  and  25  (Karim  Bakhsh  v.  King-Empcro 
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incorporating  in  the  said  section  all  tho  qualifications  mentioned 
in  section  195,  clause  (6).  By  a  parity  of  reasoning  the  same 
words  used  in  section  476  should  be  read  subject  to  the  restric- 
tions indicated  in  the  clauses  of  section  195. 

The  matter  is  not  free  from  difficulty,  but  the  weight  of 
authority  is  in  favour  of  the  restricted  application  of  section 
476,  Criminal  Procedure  Code,  and  having  regard  to  the 
observations  in  the  Punjab  ruling  I  am  inclined  to  hold, 
though  with  some  hesitation,  that  this  view  should  be  accepted. 
Accordingly  I  accept  the  recommendation  made  by  the  learned 
Sessions  Judge,  and  quash  the  conviction  and  the  proceedings. 
I  further  direct  that  as  the  learned  Judge  considers  the  case  to 
be  doubtful,  no  further  action  be  taken  in  the  matter. 

Revision  accepted. 


No.  11. 

Before  Hon.  Mr.  Justice  Shah  Din  and  Hon.  Mr.  Justice 
Chevis. 
JIWAN  MAL— (Accused)— APPELLANT, 
Versus 

.     BELI  RAM  AND  ANOTHER— (Complainants)-- 
RESPONDENTS. 

Criminal  Appeal  No.  332  of  1916. 

Criminal  Procedure  Code,  Act  V  of  1898,  section  195  (7)  sanction  for 
prosecution  granted  for  first  time  by  a  District  Magistrate  when  hearing  a 
criminal  appeal— power  of  Sessions  Court  to  deal  with  the  order  of  sanction. 

Held,  following  Criminal  Revision  No.  1537  of  1900  (1)  that  an  appeal 
against  a  sanction  for  prosecution  granted  for  the  first  time  by  a  District 
Magistrate  in  deciding  a  criminal  appeal  lies  to  the  Sessions  Court  under 
section  195  v7j  of  the  Code  of  Criminal  Procedure. 

56  P.  R.  (Cr.)   1905   (2),    differed  from  in  this  respect. 

Appeal  from  the  order  of  W.  8.  Hamilton,  Esquire,  District 
Magistrate,  Gujramoala,  dated  the  23rd  February  1916. 

Moti  Sagar  and  Amar  Nath,  for  Appellant. 

Gullu  Ram,  for  Respondents. 

The  judgment  of  the  Court  was  delivered  by — ■ 

Shah  Din,  J. — The  facts  of  this  case  are  briefly  these.     The    5/A  August  1916. 
respondents  were  prosecuted  by  the   petitioner    for   an    offence 


(1)  Reported  as  24  P.  W.  R.  (Cr.)  1908  (Ram  Kishen  v.  Mehram). 

(2)  56  P.  R.  (Cr.)  1905  {Budh  Ram  v.  King-Emperor). 
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under  section  454,  Indian  Penal  Code,  but  they  were  dis- 
charged by  Sheikh  Ghulam  Muhi  ud-Din,  Magistrate,  2nd 
class,  Sharalvpur,  by  order  dated  the  16th  December  1915. 
The  petitioner  filed  a  petition  for  revision  of  this  order  of 
discharge  in  the  Court  of  the  District  Magistrate,  Gujranwala, 
under  section  437,  Criminal  Procedure  Code  ;  but  that  officer 
dismissed  the  revision,  holding  that  the  charge  brought  by 
the  petitioner  against  the  respondents  was  a  false  one,  and  at 
the  same  time  granted  sanction  under  section  195,  Criminal 
Procedure  Code,  for  the  prosecution  of  the  petitioner  for  an 
offence  under  section  211,  Indian  Penal  Code. 

The  petitioner  applied  to  this  Court  on  the  revision  side 
impugning  the  correctness  of  the  Di>trict  Magistrate's  order 
on  several  grounds.  The  learned  Judge  in  Chambers  before 
whom  the  petition  for  revision  was  laid  for  orders  was  of 
opinion  that  the  revision  lay  to  the  Sessions  Court  and  not 
to  this  Couit  ;  but  since  a  different  view  had  been  taken  in 
56  P.  It.  1905  (1),  he  referred  to  a  Division  Bench  the'question 
whether  or  not  the  Sessions  Court  had  jurisdiction  to  ^revise 
the  order  of  the  District  Magistrate  in  this  case. 

This  is  the  sole  question  for  decision  before  us,  and  on 
this  question  there  is  an  unpublished  decision  of  a  {Division 
Bench  of  this  Couit  in  Criminal  Recidon  No.  1537  of  1903 
(reported  as  No.  24  Punjab  Weekly  Reporter  190S,  Ciiminal)  (2) 
which  is  directly  in  point  and  is  opposed  to  the  Singl9 
Bench  ruling  No.  5G  P.  ft  1905.  In  the  unpublished  [  decision 
cited  the  learned  Judges  observe  as  follows  : — 

"  In  every  case  where  sanction  is  granted  or  refused  by 
"  a  Court,  such  sanction  may  be  revoked  or  granted  by  any 
"  authority  to  which  the  authority  giving  or  refusing  it  is 
"  subordinate,  and  for  the  purposes  uf  this  section  every  Court 
"  is  to  be  deemed  to  be  subordinate  only  to  the  Court  to  which 
"  appeals  from  the  former  Court  ordinarily  lie  ;  and  this 
"  provision  is  fuither  explained  as  meaning  that  in  cases 
"  when  appeals  lie  to  more  than  one  Court,  the  Appellato 
"  Court  of  inferior  jurisdiction  shall  be  the  Court  to  which 
"  such  Couit  shall  be  deemed  to  be  subordinate.  In  the 
"  present  case  the  sanction  has  been  granted  by  a  District 
"  Magistrate,  and  it  seems  to  us  to  bo  immaterial  that  ho 
"  granted  the   sanction   when   sitting   as    an  Appellate    Court. 


l    56  /    R    Or.)  1905  (liudh  Ran,  v.  Kino-Emperor) 

C'    24  1'.  U  .  K.  (CV.)  1<J08  (Rum  Kishen  v.  Mchram). 
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"  Whether  sitting  as  au  original  or  as  an  Appellate  Court,  he 
"  is  still  the  District  Magistrate,  and  '  ordinarily  '  appeals 
"  from  his  orders  lie  in  some  cases  to  this  Court  and  in  other 
"  cases  to  the  Sessions  Judge,  the  course  of  appeal  depending 
"  on  the  sentence  awarded  in  any  particular  case.  Under 
"  these  circumstances  the  appeal  in  the  present  case  should  he 
"  preferred,  under  section  195  (7)  (a)  of  the  Code,  to  the 
"  Sessions  Judge." 

"We  entirely  agree  in  the  view  of  the  law  as  propounded 
in  the  above  paragraph,  and  reading  together  subsection  (1) 
(6),  sub-section  (6),  and  sub-section  (,7)  (a)  of  section  195, 
Criminal  Procedure  Code,  we  have  no  doubt  whatever  in  our 
nrnds  that  s:nce  the  District  Magistrate  has  for  the  first  time 
granted  sanction  for  the  prosecution  of  the  petitioner  for  an 
offence  under  section  211,  Indian  Penal  Code,  his  order  can 
be  revoked  by  the  Sessions  Judge  to  whom  appeals  from  the 
District  Magistrate's  orders  ordinarily  lie.  In  other  words, 
the  Sessions  Judge  has  jurisdiction  to  deal  with  the  present 
case  under  section  195,  sub-section  (7)  of  the  Code,  and  with 
all  due  respect  to  the  learned  Judge  who  decided  56  P.  B. 
1905  (1)  we  are  of  opinion  that  that  decision,  so  far  as  it  relates 
to  the  question  under  consideration^  is  unsound. 

We  have,  of  course,  assumed  throughout  that  the  District 
Magistrate  has  granted  sanction,  under  section  195,  Criminal 
Procedure  Code,  for  the  prosecution  of  the  petitioner  for  an 
offence  under  section  211,  Indian  Penal  Code,  and  it  is  upon 
this  assumption  that  we  have  expressed  the  opinion  that  the 
Sessions  Judge  has  jurisdiction  to  revoke  the  sanction  on  being 
moved  to  do  so  by  the  petitioner.  The  question  whether  the 
order  of  the  District  Magistrate  merely  amounted  to  a  com- 
plaint under  section  476,  Criminal  Procedure  Code,  and  was  not 
an  order  granting  sanction  under  section  195,  is  not  properly 
before  us  upon  this  reference  and  we  decline  to  consider  it.  Let 
the  record  of  the  case  be  remitted  to  the  Single  Bench. 


(1)  5G  P.  R.  (Cr.)  1905  (Budh  Ravi  v.  King  Emperor). 
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No-  12. 

Before  Hon.  Mr.  Justice  Chcvis. 

KARTAR  SINGH  AND  GAUHAR  DIN— (Convicts)— 
PETITIONERS, 

Versus 

THE  CROWN— RESPONDENT. 

Criminal  Revision  No.  1427  of  1916. 

Indian  Penal  Code,  section  193  —poicer  of  Civil  Court  to  examine  partie? 
on  oath— Civil  Procedure  Code,  Act  V  of  1908,  order  10,  rule  land  order 
18,  rule  5— statement  should  be  read  out  to  deponent  -or  no  conviction  can  be 
based  on  it  of  giving  false  evidence. 

Held,  that  a  Civil  Court  has  power  to  examine  parties  to  a  suit 
on  cath  whether  before  or  after  issues  are  framed,  though  it  is  not 
bound  to  do  so,  vide  order  10,  rule  1  cf  the  Code  of  Civil  Pro- 
cedure. 

Held  also,  that  a  statement  so  taken  must  be  read  out  in  the 
manner  laid  down  in  order  18,  rule  5,  and  if  not  read  out  as  required 
by  law  there  can  be  no  conviction  under  section  193,  Penal  Code. 

7.  L.  R.  28  J/a</.308  (1)  and  12  Cal.  W.  X.  S45  (2),  referred  to. 

Revision  from    the   order   of  F.   W.    Kennaway,  Esquire,  Sessions 
Judge  of  Mianwali,  dated  the  3rd  August  1916. 
Proadway,  for  Petitioners. 

Assistant  Legal  Remembrancer,  for  Respondent. 
The  judgment  of  the  learned  Judge  was  as  follows  :— 

21st  Sept    1916.  Cur:  vis,  J.— In   1909    Gauhar  Din  and    Kaitar    Singh  sold 

some  land.  According  to  the  sale  deed  they  received  Rs.  50 
cash.  In  a  subsequent  preemption  suit  in  1914  Gauhar 
Din  and  Kartar  Singh  were  made  parties,  and  when  examined 
on  oath  prior  to  framing  of  issues  they  each  stated  that 
they  had  received  only  Its.  20,  and  that  Rs.  50  had  been 
entered  merely  to  deter  pre-emptois.  The  Munsif  held  these 
statements  to  be  false  and  sanctioned  prosecution  under  sec- 
tion 193,  Indian  Penal  Code.  Gauhar  Din  and  Kaitar 
Singh  have  been  tried  and  convicted  under  section  193 
and  their  appeal  lias  been  dismissed  by  the  learned  Sessions 
Judge. 

The  Magistrate    held  that   as   a    fact    Rs.    50   had    been 
paid,   and    that   the   statement   that    only    Rs.    20   had  been 

(1)  (1901)  I.   L.   R.  28  Mad.     308  (Kamatchinathan    Chetly  v.  Em- 

pn 

(2)  (1900)   12  Cal.   W.  N.  845  {Mohcndra  Nath  Misscr  v.  Emperor). 
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paid  was  false.  The  Sessions  Judge  concurred  in  this  find- 
ing, hut  noting  that  even  if  only  Rs.  20  had  been  paid 
the  convicts  would  clearly  be  guilty  under  section  423, 
Indian  Penal  Code,  altered  the  conviction  to  one  in  the 
alternative  under  section  423  or  193.  There  being  a  clear 
finding  that  Rs.  50  was  paid  in  full,  I  fail  to  see  how  any  ques- 
tion of  an  offence  under  section  423  can  arise. 

As  to  the  conviction  under  section  193,  I  do  not  agree 
with  the  learned  counsel  for  the  petitioners  that  a  Civil 
Court  cannot  examine  parties  on  oatli,  whether  before  or 
after  issues  are  framed-  The  old  Civil  Procedure  Code  of 
1859  required'  that  the  preliminary  examination  of  the 
parties  should  be  on  oath  or  solemn  affirmation.  The  Courts 
are  now  no  longer  bound  to  examine  the  parties  on  oath, 
see  order  10,  rule  1,  but  so  far  as  I  can  see  this  doea 
not  amount  to  saying  that  the  Court  may  not  examine 
parties  on  oath  if  it  should  think  fit  to  do  so.  And  as 
Mr.  Herbert  points  out,  quite  apart  from  the  question  of 
an  oath,  any  person  bound  by  law  to  make  a  declaration 
gives  faise  evidence  if  he  makes  a  false  statement,  see 
section  191,  Indian  Penal  Code. 

But  there  is  nothing  to  shew  that  the  state- 
ments when  recorded  were  read  out  to  the  petitioners. 
Now  the  law  requires  that  the  statement  shall  be  so  read 
out  (order  18,  rule  5),  and  this  I  imagine  is  for  a  double 
reason.  In  the  first  place  any  mistake  made  either  by  the 
deponent  or  by  the  writer  can  be  corrected,  and  in  the 
second  place  a  locus  posnitentias  is  provided  for  a  person 
who  has  made  a  false  statement.  Where  the  record  itself 
does  not  contain  the  usual  note  that  the  statement  has  been 
read  out  and  admitted  correct  I  cannot  presume  that  it 
was  read  out.  The  Munsif  has  not  been  examined,  but  I 
do  not  suppose  he  would  now  be  able  to  say  from  memory 
whether  the  statement  were  read  out  or  not.  So  I  think 
I  must  give  the  petitioners  the  benefit  of  the  doubt  and 
take  it  that  the  statements  were  not  read  out  as  required 
by  law.  28  Mad.  308  (1)  and  12  C.  W.  N.  845  (2)  are 
authorities  for  holding  that  in  such  a  case  there  can  be  no  con- 
viction under  section  193« 

But  Mr.  Herbert  objects  that  in  the  present  case  the 
petitioners  admit  that  they  made  those  statements,  and 
their  real  defence  is  that  those  statements  are  true.      Whether 


(1)  (1904)  I.  L.  R.  28  Mad.  308    (Kaviatchinaihan    Chatty  v.  Em* 

peror). 
2)   (1906)   12  Cal.  W.  N.  845  {Mohendra  Nath  Misser  v.  Emperor), 
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the  defence  set  up  in  the  present  case  can  be  used  to  fill 
up  gaps  in  the  prosecution  seems  to  me  a  doubtful  point, 
see  26  Cal.  4!>  (1)  and  27  Mad.  238(2).  But  in  any  case 
the  omission  to  read  out  the  statements  seems  to  me  to 
deprive  the  deponents  from  the  locus  poznUentise  which  is 
afforded  by  the  reading  out  of  the  statements,  and  even 
if  I  am  wrong  in  thinking  that  such  an  omission  renders 
the  conviction  altogether  illegal,  this  would  undoubtedly 
be  a  reason  for  dealing  with  the  offenders  leniently,  and 
so  I  should  not  in  any  case  send  them  back  to  jail  now 
that  they  have  served  part  of  their  sentence  and  I  have  admitted 
them  to  bnil. 

But  my  opinion  is  that  there  can  be  no  conviction 
based  on  a  false  statement  which  is  not  made  aDd  recorded 
with  all  due  formalities  in  the  manner  required  by  law. 

I  accept  this  application  and  reversing  conviction  and 
sentences  I  acquit  the  petitioners  and  discharge  them 
from  their  bail. 

Revision  accepted. 

No- 13. 

Before  Hon.  Mr.  Justice  Chevis. 

THE  CROWN 

Versus 

ALI  AND  OTHERS— ACCUSED. 

Criminal  Revision  No.  1295  of  1916. 

Criminal  Procedure  Code,  Act  V  of  1898,  sections  207,  254  and 
347 --where  Magistrate  is  justified  to  commit  a  case  to  the  Sessions 
Court  which  could  have  been  adequately  dealt  with  by  himself. 

A  Magistrate,  1st  Class,  committed  a  case  under  section  147,  Penal 
Code,  to  the  Sessions  Court  for  the  reason,  that  in  respect  of  the  same 
transaction  the  accused  on  the  other  side  had  been  committed  to 
that  Court  under  sections  304,  325,  148  and  149,  Penal  Code  and  the 
cases  should  be  heard  by  the  same  tribunal. 

Held,  that  a  commitment  of  a  case  which  could  adequately  be 
dealt  with  by  the  Magistrate  is,  in  the  total  absenco  of  any  cause  for 
commitment,  illegal,  but  that  where  there  13  any  good  cause  why  the 
case  should  be  tried  by  the  Court  of  Sessions  the  commitment  should 
be  made  and  that  such  cause  is  not  always  limited  to  incompetency 
of  the  Magistrate  to  try  the  case  or  to  pass  an  adequate  sentence 
notwithstanding  the  provisions  of  section  251  of  the  Code  of  Criminal 
Procedure, 


(1)  (1898)7.  L.  R.  2G  Cal    49   (Basanta    Kumar   Chattakv.  Queen 

Empress}, 

(2)  (190.5)  7.   L.   It.  27   Mad.  238  {Mohidcenx. Emperor). 
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(1886)  6  All.  W.  N.  256  (1),  referred  to. 

I.  L.  R.  24  Gal.  429  (2),  4  Bom.  L.  R.  85  (3),  (1905;  26  All.  W.  N.  28 
(4)  and  6  All.  L.  J.  989  (5),  not  followed. 

Held  also,  that  in  the  present  case  there  was  g)oJ  reason  for  the  com- 
mitment. 

Case  reported  by  A.  H,  Brasher,  Esquire,  Sessions  Judge,  Lyallpur, 
with  his  letter  No.  810  of  18th  July  1916. 

Assistant  Legal  Remembrancer  for  Crown. 

Nand  Lai  for  Accused. 

The  facts  of  this  case  are  as  follows   : — 

Thirteen  persons,  viz.,  Ali,  Walli,  Yara,  Ahmun,  Maulu, 
Sohni,  Sohni  (2),  Sammun,  Mughli,  Muhammad,  Muhammad 
(2),  Amir  and  Mohabli  have  been  committed  to  this  C'>urfc 
on  Jane  20th,  1916,  by  Qizi  Maula  Bakbsh,  Magistrate, 
1st  Class,  Chiniot,  on  charges  under  section  147,  Indian  Penal 
Code.  The  offence  is  one  which  is  shown  in  the  second 
schedule  of  the  Criminal  Procedure  Code  as  triable  by  a  Ma- 
gistrate only,  and,  though  the  commitment  is  not  necessarily 
illegal  on  this  account,  there  is  authority  for  the  view 
that  the  commitment  could  only  be  made  if  the  Magistrate 
considered  that  he  was  unable  to  award  a  sufficient  punish- 
ment himself,  that  is  to  say  if  he  considered  that  the  accused 
should  be  punished  with  fine  exceeding  Rs.  1,000  in  amount. 
This  proposition  is  laid  down  in  24  Calcutta  429,  and  a  similar 
view  appears  to  have  been  taken  by  the  Bombay  High  Court 
in  the  case  of  Porna  Ranchod  referred  to  in  Sohoni's  Code  of 
Criminal  Procedure,    eighth  edition,  at  page  601. 

In  the  present  case  the  Magistrate  has  not  expressed 
the  opinion  that  the  offence  under  section  147,  Indian 
Penal  Code  cannot  be  adequately  punished  by  him,  but  the 
reason  given  for  the  commitment  is  that  in  respect  of  the 
same  transaction  14  persons  on  the  other  side  have  been 
committed  to  this  Court  on  charges  under  sections  304, 
325,  148  and  149,  Indian  Penal  Code.  It  is  certainly 
advisable  that  the  two  cases  which  relate  to  the  same 
transaction  should  be  beard  and  decided  by  the  same  tribunal, 
but  at  the  same  time  if  the  authorities  referred  to  above 
are  to  be  followed  the  commitment  must  be  held  to  be  bad 
in  law. 

(1)  (1886)  6  All.  W.  N.  256  (Empress  v.  Behari). 

(2)  (1897)  I.  L.  R.  24   Cal.  429   (Queen-Empress  v.  Kayemullah  Man- 

dal). 

(3)  (1902)  4  Bom.  L.  R.  85  (King-Emperor  v.  Pema  Ranchod). 

(4)  (1905)  26  All.  W.  N.  28  (Emperor  v.  Dharam  Singh). 

(5)  (1909)  6  All.  L  J.  989  (King-Emperor  v.  Jag  Mohan). 
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It  is  true  that  in  1886  A.  W.  N.  256,  which  is  also 
cited  on  page  601  of  Sohcni's  Commentary  on  the  Code  of 
Criminal  Procedure,  the  circumstances  appear  to  have  been 
exactly  similar  to  those  of  the  present  case  and  the  High 
Court  then  refused  to  quash  the  commitment.  I  have  not, 
however,  been  able  to  ascertain  on  what  grounds  this  de- 
cision is  based,  and  the  Allahabad  High  Court  seems  in  a 
later  ruling  (1906  A.  W.  N.  28)  to  have  adopted  the  view  of 
the  Calcutta  and  Bombay  High  Courts. 

Having  regard  to  the  authorities  it  seems  to  me  veiw 
doubtful  whether  the  commitment  of  the  accused  under 
section  147,  Indian  Penal  Code  in  the  present  case  can  be 
considered  good  in  law  and  I  accordingly  forward  the  case 
on    revision  for    the   orders   of   the    Hon'ble    Judges. 


The  order  of  the  learned  Judge  was  as  follows  : — 
22nd  Sept.  1916  Chevis,  J. — The   Magistrate   in  this   case   has  committed 

to  the    Court  of   Sessions  thirteen  persons    charged    with   an 
offence  under  section  147,  Indian  Penal  Code. 

The  Magistrate  could  have  tried  the  case  himself,  and 
he  has  not  expressed  any  opinion  thaf,  his  powers  are  so 
limited  that  he  could  not  pass  an  adequate  sentence. 
The  reason  for  commitment  is  that  the  opposite  party  of 
rioters  had  been  committed  to  the  Sessions  Court  charged 
under  sections  304,  325  and  148,  Indian  Penal  Code.  I  do 
not  consider  this  to  be  at  all  a  bad  reason.  To  have  both 
sets  of  rioters  tried  by  the  same  Court  does  away  with  the 
risk  of  conflict  of  decisions. 

But  the  learned  Sessions  Judge  has  referred  the  case 
to  this  Court,  having  doubts  whether  the  commitment  is 
legal.  The  Sessions  Judge  quotes  24  Cal.  429  (1)  aud  4 
B.  L.  R.  85,  (2)  also  1906  A.  W.  N.  28  (3),  which  judgments 
seem  to  hold  that  the  only  good  reason  for  holding  that 
a  case  ought  to  be  tried  by  the  Sessions  Court  is  that 
the  Magistrate  is  not  competent  to  try  the  case  or  to  pass 
an  adequate  sentence.  It  is  pointed  out  that  in  other  cases 
section  254  lays  down  imperatively  that  the  Magistrate  shall 
frame  in  writing  a  charge  against  the  accused.  But  with 
all  respect  I  would  point  out  that  in  proceedings  under 
Chapter  18  the  Magistrate  is  also  bound  (unless  he  dis- 
charges   the   accused)    to    frame   a    charge  in   writing.      If  the 

(1)  (1897;  /.  L.  R.  24    Cal.   429  (Queen- Empress   v.  Kaycmullah  Man- 

dal). 

(2)  (1902;  4  Bom.  L.  R.  85  (King-Emperor  v.  Pcma  Ranchod). 
(3;  (1905;  2G  All.  W.  N.  28  (Emperor  v.  Dharam  Singh). 
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Legislature  intended  to  lay  down  that  the  Magistrate  should 
never  commit  a  case  to  Sessions  except  when  he  found  that 
the  offence  was  beyond  his  jurisdictional  powers  of  trial 
or  punishment,  then  I  am  at  a  loss  to  know  why  the 
phrase  used  in  sections  207  and  347  of  the  Code  is  "  ought 
to  be  tried  "  These  words  seem  to  me  quite  wide  enough 
to  cover  any  adequate  reason  for  commitment,  and  I  cannot 
see  any  good  ground  for  limiting  such  reasons  to  want  of 
jurisdiction  on  the  part  of  the  Magistrate  or  inability  to  pass 
an  adequate  sentence. 

I  am  aware  that  I  am  running  contrary  to  a  good 
many  decisions,  (see  also  6  .4.  L.  J",  page  989)  (1)  but  I  can 
claim  the  support  of  one  ruling  at  least,  v.  1886,  A.  W.  N, 
page  256  (2). 

I  am  of  opinion  that  a  commitment  of  a  case  which 
oould  adequately  be  dealt  with  by  the  Magistrate  is,  in 
the  total  absence  of  any  cause  for  commitment,  illegal,  but 
that  where  there  is  any  good  cause  why  the  case  should 
be  tried  by  the  Court  of  Sessions  the  commitment  should  be 
made,  and  that  such  cause  is  not  always  limited  to  in- 
competency of  the  Magistrate  to  try  the  case  or  to  pass 
an  adequate  sentence.  In  the  present  case  I  hold  the  order 
of  commitment  to  be  legal,  and  I  cannot  therefore  quash 
it. 

The   records  will  be  returned  to  the  Sessions  Judge. 

Revision  rejected. 


No-  14. 

Before  Hon.  Mr-  Justice  Chevis. 

THE  CROWN,  THROUGH  MUSSAMMAT 

JOWALA  DEVI— COMPLAINANT, 

Versus 
JAMIAT  SINGH— ACCUSED. 
Criminal  Revision  No.  1334  of  1916, 
Criminal  Procedure   Code,  Act  V  of  1898,   section  18$—ichether  con- 
ditional order  for  maintenance  is  valid. 

Held,  that  an  order  for  maintenance  of   a   wife   on   condition  that   she 
lives  in  certain  rooms  of  her  husband's  house  is  illegal. 

Case  reported  by  G.  A.  Barron,  Esquire,  Additional  Sessions  Judge, 
Gujrajuvala,  at  Lahore,  with  his  No.  628  of  27th  July  1916. 
Morrison  for  Complainant. 
Brij  Lai  for  Accused. 

(1)  (1909)  6  All.  L.  J.  989  (King-Emperor  v.  Jag  Mohan). 

(2)  (18S6)  6  All.  W.  N.  256  (Empress  v.  Behari). 
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The  facts  of  this  case  are  as  follows  : — 

On  20th  August  1915  Mussammat  Jowala  Devi,  com- 
plainant, filed  an  application  for  grant  of  maintenance  under 
section  488,  Criminal  Procedure  Code.  This  application  was 
dismissed  by  Rai  Sahib  Lala  Kishen  Chand,  Honorary 
Magistrate,  1st  Class,  on  J  8th  September  1915  and  the  com- 
plainant was  directed  to  go  and  live  with  her  husband  in  a 
separate  house. 

On  13th  November  1915  Mussammat  Jowala  Devi  again 
filed  an  application  for  grant  of  maintenance  allowance  of  Rs.  50 
per  mensem  alleging  that  the  accused  illtreated  her,  turned 
her  out  of  his  house  and  was  not  willing  to  keep  her. 

The  accused  pleaded  that  the  complainant  had  left  his 
house  of  her  own  accord,  that  he  was  prepared  to  pay  her 
Rs.  10  per  mensem  for  maintenance  if  she  lived  in  a  separate 
set  of  rooms  in  his  house,  but  that  if  she  lived  in  chak  No.  4 
(her  parents'  village)  he  would  not  pay  her  anything. 

The  accused,  on  conviction  by  Rai  Sahib  Lala  Kishen 
Chand,  exercising  the  powers  of  an  Honorary  Magistrate  of 
the  1st  Class  in  the  Grujranwala  District,  was  directed,  by  order 
dated  the  31st  March  1916,  under  section  488  of  the  Criminal 
Procedure  Code,  to  pay  to  Mussammat  Jowala  Devi,  his  wife, 
a  monthly  allowance  of  Rs  10  per  mensem  which  she  was  to 
get,  provided  she  lived  in  her  husband's  house  though  in  a 
separate  set  of  rooms. 

The  proceedings  are  forwarded  for  revision  on  the  following 
grounds  :  — 

•  The  law  does  not  warrant  an  order  for  payment  of  main- 
tenance allowance  conditional  on  the  wife  living  in  a  house 
provided  by  her  husband  or  in  any  particular  place  and  the 
Magistrate  could  only  make  an  order  granting  a  monthly  cash 
allowance  unconditionally.  The  order  requiring  the  com- 
plainant to  live  in  her  husband's  house  seems  to  be  illegal 
(see  Rules  and  Orders  of  the  Chief  Court,  Volume  II,  para- 
graphs 13  and  15  of  order  No.  29,  pages  197 — 98),  but  a  Sessions 
Court  appears  to  have  no  power  of  revision  in  suoh  oases. 
An  application  for  revision  has  already  been  presented  to  the 
Chief  Court  on  6th  May  1916  but  was  returned  on  8th  May 
because  it  had  been  presented  direct. 

Proceedings  are  now  forwarded  for  the  orders  of  the 
Hon'ble  Judges. 
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The  order  of  the  Chief  Court  was  delivered  by — 

Chevis,  J. — The   learned    Sessions    Judge    rightly    points    23rd  Sept.  1916. 
out  that  an  order  for  maintenance  passed   on  condition  that  the 
woman  reside  in  her  husband's   house   is    illegal.     This    order 
is  accordingly  set  aside. 

The  case  is  one  in  which  the  woman  says  her  husband  has 
turned  her  out,  while  the  husband  says  she  has  left  his  house 
without  due  cause  The  Honorary  Magistrate  should  make 
full  enquiry  into  the  case  (which  he  does  not  yet  seem  to  have 
done)  giving  both  sides  due  opportunity  of  producing  what- 
ever evidence  they  may  have  to  offer,  and  then  come  to  a 
decision  as  to  the  real  facts. 

If  the  woman  is  living  apart  from  her  husband  without 
due  cause  she  is  not  entitled  to  maintenance.  If  however  it 
is  a  case  where  he  will  not  keep  her,  or  where  for  some  other 
sufficient  reason  she  is  living  away  from  him  he  must  provide 
for  her  maintenance. 

The  case  is  returned  to  the  Honorary  Magistrate  through 
the  Sessions  Judge  for  disposal  in  due  course. 

Revision  accepted. 


No-  15. 
Before  Hon.  Sir  Donald  Johnstone,  Kt.,  Chief  Judge. 
HUSSAIN  KHAN- PETITIONER, 

Versus 
THE  CROWN— RESPONDENT. 
Criminal  Revision  No.  1715  of  1916. 

Criminal  Procedure  Code,  Act  V  of  1898,  section  514— validity  of  sub- 
sequent proceedings  to  recover  penalty. 

Four  persons  N..  H.,  F.  K.  and  G.  K.  were  bound  over  in  Rs.  1,000  each 
with  one  surety  in  each  case  to  keep  the  peace  for  a  year — within  the  year 
these  persons  joined  in  a  very  serious  riot  and  were  convicted  and  punished 
and  the  Magistrate  who  convicted  in  that  case  wrote  that  inasmuch  as  these 
persons  would  forfeit  some  Rs.  1,000  presently,  he  refrained  from  passing  a 
heavy  sentence.  He  then  issued  process  to  the  sureties  and  confiscated  the 
amount  in  full. 

Held,  that  the  order  of  forfeiture  was  not  il'egal  as  here  the  Magistrate 
plainly  shewed  his  intention  to  confiscate. 

13  P.  R.  rCV.)  1913  {F.  B.)  (1),  distinguished. 

Revision  from  the  order  of  Major    \.  ,/.  O'Brien,  District 

Magistrate,  Stianwali,  dated  the  17th  July  1910. 
Nand  Lai  for  Petitioner. 
Nemo  for  Respondent. 

(1)  13  P.  R.  (Cr.)  1913  (F.  B.)  (Croun  v.  Mavcaz). 
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The  order  of  the  learned  Chief  Judge  was  as  follows  : — 
18th  Oct.  19IG.  Sik  Doxald  Johnstone,  C.  J.  -Criminal  Revisions  Nos.  1713 

to  1710'  go  together.  It  seems  that  four  persons  Nawaz, 
Halim,  Fateh  Khan  and  Ghazi  Khan  were  duly  bound  over 
in  Ks.  1,000  each,  with  one  surety  in  each  case,  to  keep  the 
peace  for  a  year.  The  sureties  were  Shah  Jahan  Khan, 
Kutana  Khan,  Hussaiu  Khan  and  Gulbaz  Khan.  Within  the 
year  the  principals  joined  in  a  very  serious  riot  and  were 
convicted  and  punished,  and  the  Magistrate  who  convicted  in 
that  case  plainly  wrote  that,  inasmuch  as  these  four  persons 
(Nawaz,  Halim,  Fateh  Khan  and  Ghazi  Khan)  would  forfeit 
some  Rs.  4,000  presently,  he  refrained  from  passing  a  heavy 
sentence.  He  then  issued  process  to  the  sureties  and  having 
heard  the  case  in  re  forfeiture  of  security,  he  confiscated  in 
full.  The  District  Magistrate  upheld  the  order  on  appeal, 
and  all  four  sureties  have  come  up  here  in  revision. 

The  two  points  taken  are  that  the  order  is  illegal  in  view 
of  13  P.  B.  1913  (Full  Bench)  (1),  and  that  in  any  case  the 
order  is  harsh.  I  entirely  dissent  from  both  contentions. 
The  Full  Bench  ruling  is  not  at  all  in  point.  It  deals  solely 
with  cases  in  which  a  Court,  trying  for  a  crime  of  violence 
or  other  crime  a  man  whom  the  Court  knows  is  on  security, 
and  in  its  order  not  expressing  any  intention  of  proceeding, 
and  not  actually  proceeding,  to  confiscate  the  security,  merely 
deals  with  the  substantive  case  then  before  it  and  passes 
sentence.  In  such  cases  there  is  a  presumption  that  the  Court 
intended  to  dispense  with  the  confiscation  of  security.  But 
here  the  Magistrate  plainly  shewed  his  intention  to  confiscate, 
and,  whatever  may  be  the  wording  of  the  bald  head  note  to 
the  ruling,  it  is  clear  that  we  cannot  presume  an  intention 
contrary  to  the  plainly  expressed  intention  of  the  Magistrate. 

On  the  second  point  no  argument  has  been    addressed  and 

I  see  no  force  in  it.     Petitions  dismissed. 

Revisions  dismissed. 

No-  16. 

Before  Hon.  Sir  Donald  Johnstone,  Kt.,  Chief  Judge 

and  Hon.  Mr.  Justice  Broadway. 
GOKAL  CHAND— (Convict;— PETITIONER, 
I '  nut 
THE  CROWN— RESPOxN DENT. 
Criminal  Revision  No.  800  of  191b". 
I'unjub    Excite    Act,    I    of   1914,    section   01   (1)   (a)— conviction  of 
messenger  of    a   licensed  vendor    where   latter    himself    had  acted   ille- 
gally. 


(1)  13  P.  R.  (Or.)  1U13  (F.  B.)  (Crown  v.  Mawaz). 
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One  J.  G.,  a  licensed  vendor  of  liquor,  who  had  gone  to  attend  a 
marriage,  sent  a  ruqa  by  the  hand  of  accused,  one  of  the  guests  pre- 
sent, authorising  his  assistant  at  bis  liquor  shop  to  deliver  to  accused 
8  bottles  of  liquor.  The  accused  was  arrested  with  the  liquor  and 
convicted  of  an  offence  under,  section  61  (1)  {a)  of  the  Punjab  Excise 
Act. 

Held  that,  as  under  Government  Notification  No.  840,  dated  12th 
June  1915,  J.  G.  himself  was  not  entitled  to  possess  8  bottles  for 
sale  or  to  present  them  to  the  marriage  party  without  a  pass,  the 
accused  could  not  legally  be  in  possession  of  the  liquor  on  his  behalf 
and  his  conviction  was  therefore  correct.    ■ 

Revision  from  the  order  of  Khan  Bahadur  Khan  Abdul  Ghafur, 
Khan  of  'Zaidtfi,  Sessions  Judge,  Attoch,  at  Campbellpore, 
dated  the  31st  January  19.6. 

B.  N,  Kapur,  for  Petitioner 

Sewa  Ram  Singh,  for  Respondent. 

The  judgment  of  the  Court  was  delivered  by  : — 

Broadway,  J. — One  Jai  Gopal,  a  licensed  vendor  of  liquor  2\st  Oct.  1916. 
at  Thatta,  bad  gone  to  attend  a  marriage  of  some  relation  of 
bis  at  village  Kasran.  He  was  apparently  approached  by 
some  of  the  guests  and  asked  to  supply  liquor  for  the 
marriage  festivities.  Accordingly  on  the  morning  of  the 
31st  July  1915,  be  sent  a  ruqa  by  the  band  of  one  Gokal 
CI  and,  one  of  the  guests  present  at  Kasran,  and  in  the  ruqa 
directed  Mul  Chand  who  was  in  charge  of  bis  liquor  shop 
at  Thatta,  to  make  over  eight  bottles  of  country  liquor  to 
Gokal  Cband. 

Gokal  Chand  took  the  ruqa  to  Mul  Cband  in  due  course 
and  received  the  eight  bottles  of  liquor.  In  some  way  or 
other  the  Railway  pcliie  came  to  know  of  the  fact  that 
Gokal  Chand  was  in  possession  of  these  eight  bottles  and 
he  was  accordingly  stopped  at  Basal  railway  station  and 
the  liquor  found  witb  him. 

For  the  purposes  of  this  revision  it  is  not  necessary 
to  discuss  the  defence  set  np  in  the  lower  Court  which 
has  been  rejected  by  the  Magistrate  as  well  as  by  the 
Sessions  Judge,  and  all  that  is  necessary  is  to  regard  it  as 
established  that  Gokal  Chand  was  carrying  these  eight 
bottles  of  liquor  from  Thatta  to  Kasran  It  may  also  be 
accepted  as  a  fact  that  the  liquor  was  intended  to  be  used 
by  the.  guests  at  the  marriage  in  the  latter  village. 
Gokal  Chand  has  been  convicted  under  section  61,  clause  (a) 
of  Act  I  of  1914  and  sentenced  to  pay  a  tine  of  Rs.  100 
or   in    default    to    suffer  two    months'    rigorous  imprisonment. 
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His  petition  for  revision  was  admitted  as  to  sentence,  but 
at  the  heating  a  question  was  raised  as  to  Gokal  Chand's 
liability  inasmuch  as  it  w;is  alleged  that  he  was  not  in 
possession  of  the  liquor  on  his  own  account,  but  -was 
acting  merely  as  a  "  carrier "  on  behalf  of  Jai  Gopal,  the 
liquor  contractor.  The  point  raised  was  considered  of  suffi- 
cient importance  for  a  reference  to  a  Division  Bench  and 
we  have  heard  the  case  argued  by  Mr.  Kapur  on  behalf 
of  Gokal  Chand  and  Sewa  Ram  Singh  on  behalf  of  the 
Crown. 

Mr.  Kapur  cited  certain  rulings,  chiefly  under  the  Arms 
Act,  in  which  it  was  held  that  mere  temporary  possession 
of  an  arm  on  behalf  of  a  person  entitled  to  possess  that 
arm  is  not  punishable  under  the  Arms  Act.  It  is  not, 
however,  necessary  for  us  to  discuss  the  decisions  cited 
inasmuch  as  it  seems  to  us  that  Notification  No.  840, 
dated  12th  June,  1915,  issued  by  the  Lieutenant-Governor 
of  the  Punjab,  relied  on  by  Mr.  Sewa  Ram  Singh  settles  the 
point  at  issue.  Mr.  Sewa  Ram  Singh  urged  that  although  Jai 
Gopal  was  a  liquor  contractor  he  was  not  entitled  to  possess 
eight  bottles  for  sale,  or  to  present  them  to  the  marriage  party, 
without  complying  with  the  provisions  of  this  notification  under 
which  it  is  incumbent  for  a  person  desiring  to  treat  guests 
at  a  marriage  festival  or  gathering  or  similar  occasion,  to  obtain 
a  pass  from  the  District  Excise  Officer  or  an  Excise  Officer 
of  the  Fiist  Class  if  the  amount  of  liquor  required  be  up  to  ten 
gallons. 

It  i3  admitted  that  Jai  Gopal  had  not  obtained  such 
a  pass  and  therefore  it  cannot  be  said  that  the  possession 
of  the  eight  bottles  by  him  would  have  been  legal.  In 
these  circumstances  Gokal  Chand  could  not  legally  be  in 
possession  of  the  liquor  on  his  behalf.  We  accordingly 
hold  that  the  possession  of  tight  bottles  of  liquor  by 
Gokal  Chand  contravenes  the  provisions  of  the  Excise  Act 
and  that  he  has  been  rightly  convicted.  The  sentence  is  not 
excessive  and  the  petition  is  rejected. 


lievision  rejected. 
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No- 17. 

Before  Eon.  Mr.  "Justice  Scott-Smith  and  Hon.  Mr.  Justice 
Leslie-Jones. 

TULSI— (Convict)— APPELLANT, 
Versus 
THE  CROWN— RESPONDENT. 

Criminal  Appeal  No.  271  of  1916. 

Criminal  Procedure  Code,  Act  V  of  1898,  sections  231  and  239 — 
Joint. trial  of  several  accused  for  several  offences—sane  transaction.         • 

-  Five  persons  were  coavicted  ia  a  joint  trial  of  the  folio wiag  offeaces, 
viz. : — 

Accused  1 — 

(1)  of  forgery  of  railway  receipts  on  17th  SDecember  1915  uader 
sectioa  467,  Indian  Penal  Code  ; 

(2)  of  counterfeiting  seals  at  Lahore  on.  or  about  15th  October  1915 
under  sectioa  472 ; 

(3)  of  three  offeaces  of  cheating  committed  on  18th,  20th  and  21st 
December  1915  under  section  420  : 

Accused  2  — 

(1)  of  abetment  of  forgery  of  same  receipts  under  sections  467/109; 

(2)  of  offences  of  cheating  aforesaid  : 

Accused  3  and  4 — 

(1)  of  abetment  of  forgery  of  the  railway  receipts  under  sections 
467,109; 

(2)  of  abetment  of  aforesaid  offences  of  cheating  under  sections 
420/109  : 

Accused  5— 

(1)    of  forging  the  railway  receipts  under  section  467  ; 

(2;  of  abetment  of  the  aforesaid  offences  of  cheating  under  sections 
420/109. 

Held,  that  section  234  of  the  Code  of  Criminal  Procedure  refers 
to  the  case  of  a  single  accused  and  is  aot  applicable  where  several 
persoas  are  tried  jointly. 

I.  L.  R.  33  Cal.  292  (lj  and  37  P.  W.  R.  {Cr.j  1911  (2),  referred  to. 

Held  also,  that  to  bring  a  case  within  section  239  of  the  Code, 
there  must  be  the  association  of  the  persons  conceraed  coacurring  from 
start  to  fiaish  to  attain  the  same  ead-and  as  at  the  time  when  the 
seals  were  counterfeited  none  of  the  appellants  in  this  case  with  the 
exception  of  accused  I  took  part  in  any  conspiracy  to  commit  fraud, 
(all  'having  joined  subsequently  in  a  new  conspiracy)  there  was  no 
continuity  of  action  and '  purpose    between  the    counterfeiting    of    seals 


(1)  (1905)  I  L.  R  33  Cal.  292  (Budhai  Sheik  v.  Emperor). 

(2)  37  P.  W.  R.  [Or.)  1911  {Uahbub  All  v.  Crown). 
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and  the  other  offences  and  the  trial  of  the  offence  of  counterfeiting 
the  eeals  along  with  the  other  offences,  consequently,  rendered  the  whole 
trial  illegal. 

I .  L.  B.  30  Bom.  49  (54)  (1)  and  28   P.   W.  R.  (Cr)   1911(2),  refer- 
red to. 

ppeal  from  the   order  of    A.    J.    W.  Kitchin,    Esquire,    District 
Magistrate,  Lyallpur,  dated  the  3\$t  March  19.6. 

Daulat  Ram,  for  Appellant. 

Assistant  Legal  Remembrancer,  for  Respondent. 
The  judgment  of  the  Court  was  delivered  by  :  — 
23rd  Oct-  1915.  Scott-Smith,  J. — This  judgment   disposes  of  the  following 

five  appeals : — 

(1)  No.  271  of  1916,  Tulsi,  appellant, 

(2)  No.  292  of  1916,  Kabir  Din,  appellant, 

(3)  No.  309  of  1916,  Dial  Singh,  appellant, 

(4)  No.  345  of  1916,  Lallu,  appellant,  and 

(5)  No.  ?69  of  1916,  Hukrnan,  appellant. 

These  five  persons  have  been  convicted  in  a   joint   t'ial  of 

the  following  offences  :  — 

Dial  Singh — 

(1)  Of  forgery  of  railway  receipts  on  the  17th  of 
December  1915  under  section  467,  Indian  Penal  Code  ; 

(2)  of  counterfeiting  seals  at  Lahore  on  or  about  the 
15th  October  1915  under  section  472,  Indian  Penal  Code; 
and 

(3)  of  three  offences  of  cheating  nnder  section  420,  Indian 
Penal  Code,  committed  on  the  l£tht  20th  and  -1st  of  Decem- 
ber 1915. 

Lallu — 

(1)  of  abetment  of  forgery  of  the  same  receipts  under 
sections  167/109,  Indian  Penal  Code;  and 

(2)  of  the  offences  of  cheating  aforesaid. 
Ilukman  and  Tulsi  have  been  convicted — 

(1)  of  abetmeut  of  forgery  of  the    railway  receipts  under 
sections  467/100,  Indian  Penal  Code;  and 

(2)  of    abetment   of    the  aforesaid   offences  of  cheating 
under  sections  42'  /109,  Indian  Penal  Code. 

(1)  (1905J  I.  L  R.  30  Bom.  40  (54)  {Emperor 7.  Datto  llanmant). 
(2;  28  1'.  IV.  R.  {Cr)  11)11  {Karum  Singh  v.  Crown). 
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Kabir  Din  has  been  convicted — 

(1)  of  forging  the  railway  receipts  under  section  467, 
Indian  Penal  Code  ;   and 

(2)  of  abetment  of  the  aforesaid  offences  of  cheating 
under  sections  A20/1Q9,  Indian  Penal  Code. 

Mr.  Beechey  in  arguing  the  case  for  his  client,  Kabir  Din, 
urges  that  the  trial  was  illegal  by  reason  of  misjoinder  of 
charges.  His  first  argument  was  that  though  Kabir  Din 
might  have  been  tried  at  one  trial  for  three  offences  of  cheat- 
ing committed  within  the  period  of  one  year,  he  could  not  have 
been  tried  along  with  others  for  three  such  offences.  His 
argument  is  that  section  2L;4,  Criminal  Procedure  Code,  applies 
to  the  case  of  one  accused  person  only.  There  is  ample  autho- 
rity in  support  of  this  proposition  including  I.  L.  B.  33  Gal. 
page  292  (1)  and  No.  37  P.  IK.  B  1911  (Or.)  (2).  Mr. 
Heibert,  who  supported  the  convictions  on  behalf  of  Govern- 
ment, did  not  contest  this  proposition  but  urged  that  the  trial 
was  legal  by  reason  of  section  -3.',  Criminal  Procedure  Code, 
which  lays  down  that  "  when  more  persons  than  one  are 
"  accused  of  the  same  offence  or  of  different  offences  commit- 
"  ted  in  the  same  transaction,  or  when  one  person  is  accused  of 
"  committing  any  offence  and  another  of  abetment  of,  or 
"  attempt  to  commit,  such  offence,  they  may  be  charged  and 
"  tried  together  or  separately,    as    the  Court'  thinks  fit." 

The  only  question  in  our  opinion  is  whether  all  the  offences 
of  which  the  various  accused  have  beeu  tried  in  the  present 
case  can  be  said  to  have  been  committed  in  the  same  tran- 
saction. 

The  word  "  transaction  "  is  not  defined  in  the  Criminal 
Procedure  Code  but  as  pointed  out  in  I.  L.  B.  30  Bom.,  page 
49  at  page  54  (3)  "  the  word  '  transaction  '  means  '  carrying 
"  through  '  and  suggests,  we  think,  not — necessarily  proximity 
"  in  time  —so  much  as  continuity  of  action  and  purpose."  At 
page  55  the  learned  Judges  remark  "  We  think  the  foundation 
"  for  the  procedure  in  that  section  is  the  association  of  two 
"  persons  concurring  from  start  to  finish  to  attain  the  same 
';  end.  No  doubt  if  it  were  attempted  to  associate  in  the  trial 
"  a  person  who  had  no  connection  whatever  with  the  transac- 
"tion  at  a  time  when  one  or  more  of  the  series  of  the  acts 
"  alleged  had  been  done,  then  it  might  be  urged  that  would  be 
"  outside  the  provisions  of  the  section."      In  the  c-se  reported 

(1)  (1905)  I.  L.  R.  33  Cal.  292  {liudhai  Sheik  v.  Emperor). 

(2)  37  P.  W.  R.  (Cr.)  1911  (Mahbub  Ali  v.  Crown). 

(3)  (1905;  /.  L.  R.  30  Bom.  49  (o4)  (Emperor  v.  Datto  Eanmant). 
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as  28  P.  W.  R.  1911  (Or.)  (1),  the  question  whether  the 
distinct  offences  of  cheating  have  been  committed  in  the  same 
transaction  has  been  considered  and  it  was  held  in  that  case 
that  there  was  no  continuity  between  the  three  acts  of  cheating 
and  that  therefore  they  could  not  be  said  to  have  been 
committed  in  the  same  transaction.  Now,  the  allegation  in 
the  present  case  is  that  the  five  appellants  entered  into  a 
conspiracy  to  cheat.  In  accordance  with  this  conspiracy  they 
forged  railway  receipts  ou  the  17th  December  19i5  and  these 
receipts  were  used,  some  of  them  on  the  1 8th  of  December, 
some  on  the  20th  and  some  on  the  2 1st  of  December,  in  order 
to  obtain  money  from  the  same  persons  by  cheating.  The 
fraud  was  not  complete  until  all  the  railway  receipts  had 
been  used.  We  have  no  difficulty  in  holding  that  under  these 
circumstances  there  was  continuity  of  action  and  purpose  and 
that  the  three  offences  of  cheating  along  with  that  of  forgery 
were  committed  in  the  course  of  the  same  transaction. 

But  it  appears  to  us  that  the  alleged  offence  of  counter- 
feiting seals  at  Lahore  on  or  about  the  15th  of  October  1915 
was  not  committed  in  the  same  transaction.  The  evidence  is 
to  the  effect  that  those  seals  were  counterfeited  by  Dial  Siugh, 
appellant,  and  Arjan,  approver,  in  order  to  commit  a  fraud  at 
Sargodha  about  that  time.  The  evidence  shews  that  the  fraud 
was  attempted  but  was  not  carried  through.  The  conspiracy 
v/hich  led  to  the  offences  of  cheating  now  charged  was  quite  a 
separate  one  and  the  seals  counterfeited  in  October  were 
simply  used  because  they  were  in  Dial  Singh's  possession.  At 
the  time  when  those  seals  are  said  to  have  been  counterfeited 
none  of  the  appellants  with  the  exception  of  Dial  Siugh  took 
part  in  any  conspiracy  to  commit  fraud.  They  all  joined  sub- 
sequently in  a  new  conspiracy.  There  was  no  continuity  of 
action  and  purpose  between  the  counterfeiting  of  .the  seals  and 
the  other  offences  of  which  the  appellants  have  been  convicted 
in  the  present  case.  As  remarked  in  the  words  of  the  30  Bom. 
case,  the  appellants,  with  the  exception  of  Dial  Singh,  had  no 
connection  whatever  with  the  transaction  at  the  time  when 
the  seals  are  said  to  have  been  counterfeited.  We  therefore 
must  hold  that  the  trial  of  the  offence  of  counterfeiting  the 
seals  along  with  other  offences  renders  the  whole  trial 
illegal. 

We  therefore  accept  all  the  appeals  and  setting  aside  the 
convictions  and  sentences  direct  that  the  appellants  be  retried 
according  to   law.      Kabir  Din,  who    was   released  on   bail  by 


(1)  28  V.  W.  R.  (fir.)  1911  {Karam  Singh  v.  Crown). 
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order  of  this  Court,  may  remain  on  bail.     The  other  appellants 
will  be  transferred  to  the  judicial  lock-up. 

Appeals  accepted. 


No.  18- 

Before  Hon.  Sir  Donald  Johnstone,  Kt.,  Chief  Judge, 
and  Hon.  Mr.   Justice  Leslie-Jones. 

MATU—  (Convict)— APPELLANT, 
Versus 

THE  CROWN— RESPONDENT. 

Criminal  Appeal  No.  693  of  1916. 

Criminal  trial  -evidence — presumption  of  connection  with  offence 
where  accused  points  out  several  spots. 

Held,  that  the  mere  fact,  that  an  accused  person  appears  to  have 
known  where  the  corpus  delicti  or  the  plunder  or  so  forth  was,  is  no 
proof  that  he  was  the  m  urderer,  but  when  he  is  able  successfully  to  point 
out  not  one  spot  but  several,  there  is  presumption  that  he  had  something 
to  do  with  the  offence. 

I.  L.  R.  13  Mad.  426  (1)  and  12  Indian  Cases  652  (Mad.)  (2), 
referred  to. 

Appeal  from    the   order   of  F.   B.   E,  Spencer,  Esquire,    Sessions 
Judge,  Kamal,  dated  the  10th  August  1916. 

Jhanda  Singh,  for  Appellant, 

Public  Prosecutor,  for  Respondent. 

The   judgment  of  the  Court  was  delivered  by  : — 

Sir  Donald  Johnstone,  C.  J. — Matu,  Ror,  has  been  con- 
victed of  the  murder  of  Matu,  Bania,  and  has  been  sentenced 
to  death.  He  has  appealed,  and  the  case  also  comes  up 
for  confirmation  of  the  death  sentence.  The  appeal  was  filed 
through  the  jail,  but  before  us  B.  Jhanda  Siugh,  Pleader, 
argued  the  case  for  the  appellant. 

The  learned  Sessions  Judge  has  told  the  story,  and  all 
we  need  say,  in  order  to  make  this  judgment  intelligible,  is 
that  deceased  was  creditor  and  accused  debtor,  that  deceased 
got  accused's  house  sold  by  auction  on  4th  May  1916,  and 
that  accused  on  20th  May  waylaid  him  some  time  between 
12  and  3  (afternoon),  as  he  was  walking  from  Bandrana 
(his  home)  to  Barot  (where  he  had  a  shop),  struck  him  a 
stunning   blow    with  a   stick,    carried   his  body  some    distance 

(1)  (1890)  I.  L.  R.  13  Mad.  426  (Queen-Empress  v.  Sami). 

(2)  (1911)  12  Indian  Cases  652  [Mad.)  (Public  Prosecutor  v.  Chiareddi 

Munayya). 
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and  strangled  his  victim,  after  which  lie  buried  the  corpse 
in  a  manure  heap.  This  is  the  story  the  prosecution  has 
essayed  to  establish,  and  in  our  opinion  the  effort  has  been 
practically  successful.  The  Kssessors  and  the  learned  Sessions 
Judge  are  at  one  in  convicting,  and  we  agree  in  their  con- 
clusions, though  we  exclude  from  the  evidence  the  alleged 
confession  to  the  police,  to  be  noticed  presently. 

We  have  agi  inst  the  appellant,  first,  proof  of  motive  ; 
secondly,  proof  of  the  identity  of  the  remains  found  at  the 
manure  heap;  thirdly,  appellant's  pointing  out  spot  of  first 
assault,  jal  tree  with  blood-stained  leaves  and  branches  and 
ground,  where  appellant  fust  deposited  the  body,  and  manure 
heap;  fourthly,  the  evidence  of  disposal  by  appellant  of  the 
plunder  he  obtained  from  his  victim's  possession,  fifthly,  the 
blood-stained  dhoti. 

Motive  is  clear- revenge  :  we  need  not  discuss  the  point 
further.  The  identity  of  the  corpse,  or  remains,  is  also  clear 
from  the  recognition  by  deceased's  brother  and  son  and 
witnesses  Shugan  and  Xar.fa,  of  the  garments  found  with 
the  bones  and  of  certain  silver  buttons.  These  witnesses  seem 
to  us  deserving  of  credit,  and  the  learned  Pleader's  criticisms 
on  their  evidence  appear  to  us  futile. 

As  to  appellant's  pointing  out  scene  of  murder  and  the 
jal  tree,  it  is  argued  that  there  is  authority  to  the  effect 
that  the  mere  fact  that  an  accused  person  appears  to  have 
known  where  the  corpus  delicti  or  the  plunder  or  so  forth 
was,  is  no  proof  that  he  was  the  murderer.  But  we  have 
been  referred  to  12  I  0.  653  (  \lal.)  (1),  which  follows  I.  L. 
li.  13  Mad.  426  (2),  and  our  view  is,  when  an  accused  person 
is  able  successfully  to  point  out  not  one  spot  but  several, 
theie  is  a  presumption  that  he  had  something  to  do  with 
the  murder.  Now  the  evidence  that  appellant  did  point 
out  the  aforesaid  spots  is  overwhelming.  Dhan  Singh, 
t'afedposh  (P.  W.-7),  Naaib  Khan,  Zaildar  (P.  IF -8;,  Nizam 
Ali  (P.  W.  V),  Sub-Inspector  Muhammad  Sadiq  (P.  W.  li). 
Not  oue  of  these  witnesses — indeed,  not  a  single  witness  for 
the  Crown — is  shewn,  or  eveu  seriously  alleged,  to  bear  any 
sort  of  grudge  against  appellant. 

As  regards  the  stolen  property,  P.  W.  Ajudhia,  the  suiutr, 
is  a  friend  of  the  appellant  and  haa  no  motive  for  speaking 
falsely  against   him.       Hia   evidence,  combined    with    that    of 


(1;  {1911)  Indian  Gobu  B52  (Mad.)  {Public  Prosecutor  Y.Chiareddi 
Munayya). 

(2i  [ib'JO)  l  L.  li.  13  Mad.  436  {(jucai  Empress  v.  Hami) 
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Shugan  (P.  W.  4)  and  Khushi  Ram  (P.  W.  3),  deceaseds  little 
son,  makes  it  clear  that  appellant  took  to  him  4  silver  orna- 
ments and  a  piece  of  silver  to  make  a  hasli  oat  of,  and  that 
these  things,  the  property  of  Shugan,  were  on  deceased  when 
he  was  killed.  The  arguments  against  this  conclusion  were 
too  weak  for  serious  refutation.  Lastly,  the  dhoti,  found  to 
have  blood  colouring  matter  on  it,  was  certainly  found  in 
a  locked  shed  belonging  to  appellant,  who  offers  no  explana- 
tion on  the  subject,  but  merely  says  it  is  not  his. 

The  cause  of  death  is  naturally  not  strictly  capable  of 
proof,  but  the  skull  of  the  deceased  was  fract  ured  and  this  is 
sufficient. 

The  confession,  made  on  24th  May  to  P.  W.  7  to  9,  is 
clearly  inadmissible  in  evidence  The  learned  Sessions  Judge 
has  distinguished  J  4  P.  B.  11  (Gr.)  (1)  and  similar  rulings. 
No  doubt  in  14  P  P.  11  (CV)  (1)  it  was  found  that  the 
police  were  sitting  within  earshot  when  the  confession  was 
made,  but  in  principle  tue  ruling  fully  covers  a  case  like  this 
where  the  police  make  over  a  suspect  to  a  few  gentlemen,  who 
take  him  away  a  short  distance  (perhaps  beyond  earshot),  get 
a  confession  from  him,  and  return  him  to  the  police. 

Appellant's  pleader  argues  that  appellant  would  never 
have  given  the  plunder  to  Ajudhia  on  2Jth,  the  day  of  the 
finding  of  the  bones.  But  he  overlooks  the  fact  that  he  handed 
them  over  early,  before  the  bones  were  found.  Further  no 
doubt  appellant  prevaricated  about  what  he  had  done  with 
the  plunder  ;  but  this  was  no  doubt  because  he  did  not  want 
to  get  Ajudhia  into  trouble,  and  the  discovery  was  made  in  a 
perfectly  natural  way. 

For  these  reasons  we  reject  this  appeal    and  confirm  the 

sentence  of  death. 

Appeal  rejected. 

No.  19- 

Before  Bon.  Mr.  Justice  Scott- Smith. 

THE  CROWN 

Versus 

GURDITT  A— ACCUSED. 

Criminal  Revision  No.  1500  of  1916. 

Indian  Penal  Code,  section  211—  false  charge  to  police  in  respect  of  some 
out  of  several  persons — whether  sanction  or  complaint  by  Court  is  necessary — 
Criminal  Procedure  Code,  Act  V  of  1898,  section  195  (b)  —  complaint  by 
Public  Prosecutor. 

The  accused  iu  this  case  made  a  report  to  the  police  against  7  persons  of 
having  committed  dacoity,  two  of  them  being  Q.S.  and  A.  S.  and  the  police  sent 

(1/  14  P.  R.  \Qr.)  1911  {Hutab  Ali  v.  Crouon). 
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up  5  of  these  persons  for  trial  tnt  not  Q.  S.  and  A.  S.  and  subsequently  in- 
structed the  Pnblic  Prosecutor  to  prosecute  the  accused  under  section  211 
of  the  Penal  Code  for  having  brought  a  false  charge  against  Q.  S.  and  A.  8. 
The  Public  Prosecutor  accordingly  made  a  complaint  and  the  Magistrate 
after  inquiry  committed  the  accused  to  the  Sessions  Judge  for  trial. 

Held,  that  the  commitment  to  the  Sessions  Judge  was  illegal  as  the 
offence  (if  any)  was  committed  in  relation  to  a  proceeding  in  a  Court  and 
there  was  no  sanction  of  that  Court  nor  any  complaint  by  it. 

10  All.  L.J.  61  (1),  followed. 

Held  also,  that  the  complaint  by  the  Public  Prosecutor  would  not  be 
equivalent  to  a  complaint  by  the  Court  and  that  it  was  doubtful  whether  the 
Court  could  delegate  the  duty  of  riling  such  a  complaint. 

J.  L.  R.  38  Bom.  642  (648)  (2)  and  13  P.  R.  (Cr.)  1915  (3),  referred  to. 

Case  reported  by  Khan  Bahadur  Khan  Abdul  Ghafur  Khan,  Khan 
of  Zaida,  Sessions  Judge,  Attock,  with  his  letter  No.  1225-086 
of  23rd  August  19 16. 

The  proceedings  are  forwarded  for  revision  on  the  following 
grounds  : — 

Note,  dated  \2th  August  1916. 

The  accused's  counsel  raises  a  preliminary  objection  to 
the  trial  (1)  that  there  is  no  sanction  as  required  by  section 
195,  Criminal  Procedure  Code,  and  (2)  that  no  proper  com- 
plaint has  been  instituted  as  required  by  sections  4s  and  190, 
Criminal  Procedure  Code.  The  application  of  the  Public  Pro- 
secutor, dated  12th  March  1916  on  the  file,  is  not  a  proper 
complaint. 

The  Public  Prosecutor  replies  that  no  sanction  was  neces- 
sary for  the  initiation  of  proceedings  in  this  case,  that  if  any 
was  necessary  then  there  is  the  complaint  of  the  Deputy  Super- 
intendent, Police,  dated  11th  March  1916,  which  got  mixed  up 
with  the  police  file  and  is  not  on  the  judicial  file.  Besides  the 
placing  of  the  said  document  on  the  judicial  file  is  not  necessary. 
The  Court  has  got  full  power  to  see  it  whenever  it  likes. 

As  to  the  second  point  as  stated  above  the  complaint  of  the 
Deputy  Superintendent  does  exist.  My  application,  dated  12th 
March  1916  is  only  an  application  for  the  initiation  of  proceed- 
ings and  can  also  be  called  a  legal  complaint  under  section  4, 
Criminal  Procedure  Code. 

The  points  to  be  decided  in  connection  with  the  prelimi- 
nary objection  are  these  : — 

(1).  Was  a  legal  sanction  for  the  initiation  of  proceedings 
against  the  accused  under  section  211,  Indian  Peual  Code,  neces- 
sary P 


(1)  (1012)  10  All.  L.J.  61  (Uardwar  Pal  v.  King-Emperof) 

(2)  (11)14)    I.  L.  It.   38    Bom.  642  (648)  (F.  B.)    (In  re  Punamchand 

Mancklul). 

(3)  13  P.  It.  (Cr.)  l'J.5  {Ladha8ingkv.  Crown). 
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(2).  If  so,  what  Court  or  Officer  was  competent  to  give 
sanction  ? 

(3).  If  sanction  was  obligatory  has  any  legal  sanction 
been  given,  and  can  it  be  presumed  to  have  been  lesrally  acted 
upon  ? 

(4).     Has  auy  legal  complaint  been  lodged  in  this  case  ? 

(5).  Have  the  requirements  of  law  regarding  sanotion 
and  complaint  been  fulfilled  ?  and 

(6).  What  effect  will  any  shortcoming  regarding  either 
point  have  on  the  trial  of  this  case  ? 


My  note  dated  12th  August  1916,  containing  the  substance 
of  the  defence  counsel's  preliminary  objections  to  the  trial,  the 
Public  Prosecutor's  reply  and  the  points  for  determination 
framed  by  me  will  be  read  as  a  part  of  this  order. 

Before  dealing  with  the  various  points  that  arise  for 
decision  in  this  case,  I  will  give  a  brief  history  of  it.  The 
house  of  Diwan  Chand,  son  of  Gurditta  accused  in  the  present 
case,  was  dacoited  on  the  night  of  26/27th  October  1915  at 
mauza  Kak,  by  a  gang  of  dacoits,  and  in  the  initial  report,  dated 
27th  October  1915,  that  was  made  at  police  station  Fateh  Jang 
by  Gurditta  accused,  the  names  of  7  persons,  including  Qaim 
Shah,  Lambardar,  and  Amir  Shah,  were  mentioned  as  having  com- 
mitted the  offence.  Investigation  led  to  the  arrest  of  5  out  of 
the  7  persons  charged  with  the  crime,  bat  Qaim  Shah  and  Amir 
Shah  were  not  arrested  or  sent  up  for  trial.  Daring  the  pendency 
of  the  case  under  section  395,  Indian  Penal  Code,  against  the 
said  5  persons,  viz.,  1.  Haidar,  2.  Gama,  3,  Karima,  4.  Sardar, 
and  5.  Hayat,  certain  facts  came  to  light  which  led  to  the  with- 
drawal of  the  case  from  the  Court  of  Lala  Hari  Chand,  Magis- 
trate, 1st  Cla3S,  with  section  30  powers,  on  15th  February  1916. 
On  7th  March  1916  the  Sub-Inspector  of  Fateh  Jaug  prepared 
and  submitted  a  calendar  against  Gurditta,  the  present  accused, 
under  section  21 1,  Indian  Penal  Code,  for  his  having  falsely 
charged  Qaim  Shah  and  Amir  Shah  with  the  offence  of  dacoity. 
By  a  note,  dated  11th  March  1916  on  the  said  calendar  the 
Court  Inspector  asked  the  Public  Prosecutor  to  "  take  steps  as 
"  soon  as  possible  to  prosecute  the  complainant  in  the  old  Kak 
"  case  under  section  211,  Iudian  Penal  Cole."  On  the  Public 
Prosecutor's  enquiry  the  Deputy  Superintendent  of  Police 
directed  him  to  prosecute  the  accused  regarding  the  charge 
which  he  had  brought  against  the  2  persons  before  the  police. 
On  this  the  Public  Prosecutor  presented  a  petition  to  the 
Committing  Magistrate  as  follows  : — 

?!  Crown  v.  Gurditta,  section  211,  Indian  Penal  Code. 
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"  Sir,—  That  the  accused  made  a  false  report  in  the  Fateh 
"  Jang  police  station  against  Qaim  Shah  and  Amir  Shah  on 
"  27th  October  1915  with  intent  to  cause  them  ini'nry  in  a  case 
■  of  dacoity  that  was  found  false  without  sufficient  reason. 
"  That  it  is  requested  that  the  accused  be  dealt  with  according 
"  to  law  after  evidence  being  recorded. 

(Sd  )  LACHMI  NARA1N, 
Public  Prosecutor." 

The  Public  Prosecutor  was  examined  as  required  by  sec- 
tion 200,  Criminal  Procedure  Code  and  his  statement  was 
recorded.  The  accused  was  summoned,  witnesses  for  the 
prosecution  and  defence  were  examined  ;  and  the  case  was 
eventually  committed  for  trial  to  this  Court  against  Curditta 
accused  under  section  211,  Indian  Penal  Code,  Part  2,  on  4th 
July  1916  At  the  be^innine  of  the  trial  after  the  assessors 
were  selected,  the  accused's  plea  was  recorded,  and  the  Public 
Prosecutor  had  opened  his  case  under  section  286,  Criminal 
Procedure  Code,  the  defence  counsel  raised  a  preliminary  ob- 
jection to  the  trial  that  the  trial  could  not  legally  be  held  on 
account  of— (U  No  sanction  to  th<>  accused's  prosecution 
having  been  obtained  from  a  competent  authority  under  section 
195,  Criminal  Procedure  Code  ;  and  (2>  that  no  proper  com- 
plaint was  instituted  in  the  case  as  required  by  sections  4  and 
190,  Criminal  Procedure  r'c-de 

The  Public  Prosecutor  replied  that  as  the  accused  was 
being  prosecuted  with  regrard  to  a  charge  that  he  had  brought 
before  the  police  no  sanction  for  his  prosecution  under  section 
211,  Indian  Penal  Code,  was  necesstry  under  section  ;95,  Cri- 
minal  Procedure  < "ode.  and  that  the  complaint  of  the  Deputy 
Superintendent,  Police,  viz.,  Sub-Inspector's  calendar  referred 
to  above  which  he  had  in  his  possession  and  which  he  placed 
on  this  record  on  1  'th  instant  after  the  defence  counsel  raised 
trie  preliminary  objections,  amounted  to  a  le^al  sanction.  He 
also  stated  that  the  Deputy  Superintendent's  complaint  did 
exist  and  his  application  speci6ed  above  also  amounted  to  a 
complaint. 

I  then  framed  the  various  points  f>r  determination,  which 
have  been  noted  in  the  beginning  of  this  order  and  heard  argu- 
ments about  them  for  2  days-  I  now  proceed  to  decide 
them. 

As  to  the  1st  3  points.  No  doubt  the  accused  is  being 
prosecuted  regarding  a  charge  which  he  had  brought  against 
Qaim  Shah  and  Amir  Shkh  before  the  police,  but  the  case  in 
connection  with   which   the   charge    was   laid,    was    produced 
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against  5  other  accused  before  a  Court  of  Justice,  and  was 
heard  and  decided  by  it,  and  that  in  that  case  the  complainant 
also  repeated  in  his  evidence  the  charge  against  Qaim  Shah 
and  Amir  Shah.  It  is  therefore  clear  that  the  accused  is  now 
being  prosecuted  for  an  offence  which  is  alleged  to  have  been 
committed  in  relation  to  proceedings  in  the  Court  of  Lala  Hari 
Chand,  Magistrate,  with  enhanced  powers.  The  words  "  in 
relation  to  any  prozeedings,"  used  in  section  195(c),  Criminal 
Procedure  Code,  clearly  indicate  that  when  any  proceedings 
are  held  and  instituted  in  a  Court  of  Justice,  the  case  of  a 
person  who  might  have  had  some  connection  with  those 
proceedings  can  not  be  tried  under  section  211,  Indian  Penal 
Code,  without  that  Court's  sanction.  The  fact  that  that  person 
was  not  actually  produced  and  charged  before  that  Court  is 
immaterial.  For  the  initiation  of  proceedings  under  section  211, 
Indian  Penal  Code,  in  a  case  which  has  been  heard  by  a  Court 
of  Justice  and  decided  by  it,  the  sanction  of  that  Court,  or  of 
that  to  which  it  is  subordinate,  is  essential  and  obligatory, 
though  the  accused  against  whom  the  case  is  instituted  may 
not  have  been  sent  up.  It  is  sufficient  that  he  was  named  as 
an  accused  person  in  the  original  case  and  the  Court  which 
decided  the  case  had  occasion  to  consider  the  question  of  his 
innocence  or  guilt.  In  this  connection  see  14  Bombay  Law 
Reporter,  page  362=15  Indian  Cases,  page  799  (!)  and  10  Alla~ 
habal  Law   Journal,  page  61=16  Indian  Gases,  page  510  (2). 

The  Public  Prosecutor  referred  me  to  13  Criminal  Law 
Journal,  pages  565  and  576,  but  none  of  these  authorities  appears 
to  be  in  pcint. 

I  therefore  hold  that  the  case  under  section  211,  Indian 
Penal  Code  could  not  be  instituted  against  the  present  accused 
without  the  sanction  of  the  Magistrate  who  decided  the  original 
dacoity  case,  or  without  that  of  his  official  superior. 

As  to  the  4th  point,  "  a  complaint  means  the  allegation 
"  made  orally  or  in  writing  to  a  Magistrate  with  a  view  to  his 
"  taking  action  under  the  Criminal  Procedure  Code  that   some 

"person has  committed  an  offence,    but  it   does    not 

"  include  the  report  of  a  police  officer,"  see  section  4  (6), 
Criminal  Procedure  Code.  The  calendar  of  the  police  alluded 
to  above  which  was  never  produced  in  the  lower  Court 
is  not  a  complaint  in  accordance  with   this  definition. 

As  to  whether  the  application  of  the  Public  Prosecutor  is  a 
legal    complaint,   in    this    case   the    directions    of    the     Court 

(1)  (1912)  14  Bom.  L.  R.  362  :  15  Indian  Cases  799  (In  re  Khanderao), 
(2;  (1912-  10  All.  L.  J.  61 :  16  Indian  Cases  5L0  (Hardwur  Pal  v.  King- 
Emperor). 
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Inspector  on  the  calendar  that  he  should  take  steps  to  prosecute 
the  accused,  makes  it  manifest  that  the  Public  Prosecutor  put 
in  the  petition  not  on  his  own  initiative  but  that  he  did  so  at 
the  instance  of  the  police  officers  who  were  the  real  complainants 
in  the  case.  No  doubt  any  person  can  make  a  complaint  to  a 
Magistrate  against  any  accused,  but  the  Public  Prosecutor  as  a 
public  officer,  has  specified  functions  and  receives  remuneration 
for  his  services  He  cannot,  I  think,  institute  a  complaint 
against  any  one  without  specific  orders  by  the  District  Magis- 
trate. When  he  institutes  a  complaint  in  accordance  with 
such  instructions  he  is  not  personally  the  complainant,  but  he 
represents  some  other  Department  or  officer  as  a  complainant. 
In  accordance  with  the  views  expressed  in  J.  L.  R.  33,  Jiombny 
642  (1),  (see  page  648,  line  4)  and  13  P.  R.  1915  (2),  the  Public 
Prosecutor  cannot  represent  the  police  as  a  complainant  in  this 
case.  I  am  aware  that  this  view  of  the  law  is  calculated  to 
cause  some  inconvenience  to  the  administration,  but  I  am 
afraid  as  the  law  now  stands  no  other  view  of  it  can  possibly 
be  taken,  and  some  suitable  alteration  in  it  is  called  for. 

A 8  to  requirements  of  law  regarding  sanction  and  com- 
plaint have  not  been  fulfilled,  and  as  the  case  against  the 
accused  has  on  that  account  been  wrongly  committed  for  trial 
to  this  Court  I  submit  the  proceedings  to  the  Chief  Court  under 
section  215,  Criminal  Procedure  Code,  with  a  recommendation 
that  the  order  of  commitment  be  quashed  and  the  case  be 
directed  to  be  returned  to  the  Committing  Magistrate  for  such 
action  as  he  may  deem  necessary  to  take.  Assessors  were 
allowed  to  leave  Court.     Parties  informed. 


The  order  of  the  learned  Judge  was  as  follows  :  — 

20th  Oct.  1916  Scott-Smith,  J.— The  faSts  are  fully  stated  in  the  referring 

order  of  the  learned  Sessions  Judge. 

He  holds  that  the  commitment  of  Gurditta  on  a  charge 
under  section  211,  Indian  Penal  Code,  was  liable  to  be  quashed — 

(1)  because  the  offence  (if  any)  was  committed  in  relation 
to  a  proceeding  in  a  Court  whose  sanction  was  not  ob- 
tained ; 

(2)  because  the  complaint  filed  by  the  Public  Prosecutor 
was  not  one  which  he  was  authorized  to  make. 

The  report  to  the  polic  i  was  against  Qaim  Shah,  Amir 
Shah    and    5  others,    aud  resulted  in   a   criminal    trial    in    a 

(1)  (1914)  I.  L.  R.  38  Bom.   642   (648)    (F.  B.)  (In  re  Punamchand 

Maneklal). 

(2)  13  P.  R.  (Cr.)  1915  {Ladha  Singh  v.  Crown). 
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Magistrate's  Court.  Qaim  Shah  and  Amir  Shah  were  not  sent 
np  for  trial,  and  the  charge  against  Gurditta  is  that  he  brought 
a  false  case  against  them. 

The  case  reported  in  Vol.  10  All.  Law  Journal,  page  61  (1) 
is  on  all  fours  with  the  present  case.  There  H.  made  a  report 
against  several  persons  including  one  S.  at  a  police  station, 
charging  them  with  rioting  and  causing  grievous  hurt.  The 
police  after  enquiry  sent  up  several  persons  for  trial  but 
not  S.  Therefore  S.  made  a  complaint  to  the  Magistrate  charg- 
ing H.  with  having  made  a  false  report  in  respect  to  himself 
to  the  police. 

The  Magisti  ate  took  cognizance  of  the  complaint.  It  was 
held  by  the  High  Court  that  the  Magistrate  had  no  power  to 
take  cognizance  by  reason  of  the  absence  of  sanction.  The 
Judges  pointed  out  that  there  is  considerable  relation  between 
the  first  report  and  the  proceediug  in  Court,  for  the  latter  is 
the  result  of  the  former. 

I  agree  with  this  view  of  the  law  and  therefore  hold  that 
the  offence  under  section  211  (if  any)  was  committed  by  Gur- 
ditta  in  relation  to  a  proceeding  in  a  Court,  and  as  the  sanction 
of  that  Court  was  not  obtained  and  there  was  no  complaint  by 
it,  the  Committing  Magistrate  had  no  power  to  take  cognis- 
ance. 

The  complaint  by  the  Public  Prosecutor  would  not  be 
equivalent  to  a  complaint  by  the  Court,  and  it  is  doubtful 
whether  it  could  delegate  the  duty  of  filing  such  a  complaint, 
see  /.  L.  R.  38  Bombay,  page  642  (at  page  648)  (2)  and  13  P.  R. 
of  1915  Gr.  (3). 

I  therefore  set  aside  the  order  of  commitment  of  Gur- 
ditta. 

Let  the  record  be  returned. 

Revision  accepted. 


No.  20. 

Before  Ron.  Mr.  Justice  Shadi  Lai. 

HAYATA— (Convict)— PETITIONER, 

Versus 

THE  CROWN— RESPONDENT. 

Criminal  Revision  No.  1474  of  1916. 

Criminal  Procedure  Code,  Act  V  of  1898,  sections  408  and  562— appeal 

from  order  releasing  a  convict  on  his  executing  a  bond — limitation. 
.  1 — -  » 

(1)  (1912)  10  All.  L.  J.  61  {Hardwat  Pal  v.  King -Emperor). 

(2)  (1914)  I.  L.  JR.  38  Bom,  642  (648)   (F.  B.)  ( In  re  Punamchand 

M-QHcfclcil)  ^ 

(3)  13  P.  R.  (Cr.)  1915  (Ladha  Singh  v.  Crown), 
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Ueld,  that  under  section  408  of  the  Code  of  Criminal  Procedure  an 
order  made  by  a  Magistrate,  1st  Class,  under  section  502  releasing  a  convi  t 
on  his  executing  a  boud  is  appealable  and,  subject  to  the  law  of  limitation, 
the  convict  is  entitled  to  prefer  his  appeal  ovea  after  expiration  of  the  term 
of  the  bond. 

24  P.  R.  {Or.)  1904  (1),  referred  to. 

Revision  from  the  order  of  C.  A.  Barron,  Esquire,  C.IE.,  Addi- 
tional Sessions  Judge,  Gujranwala  at  Lahore,  dated  the  }  4th 
July  1916. 

Gobind  Ram,  for  Petitioner. 

Nemo,  for  Respondent. 

The  judgment  ol  the  learned  Judge  was  as  follows  : — ■ 

q.,   «■       inifi  Shadi  Lal,  J. — The  learned  Sessions  Judge   is  apparently 

under  the  impression  that  tnere  is  uo  right  of  appeal  against 
an  order  under  section  5*52,  Criminal  Procedure  Uode,  releasing 
a  convict  on  his  executing  the  bond  specified  therein,  especially 
after  the  expiry  of  the  period  of  the  bond.  This  view  is 
erroneous.  Section  4iJ6  gives  a  right  of  appeal  to  any  person 
convicted  on  a  trial  held  by  a  Magistrate  of  thj  1st  Class,  and 
there  is  no  law  which  precludes  an  appeal  from  a  conviction 
■without  a  sentence,  vide  inter  alia  t±  P.  R.  1904;  {Or.)  (l). 
Subject  to  the  law  of  limitation,  a  convico  is  entitled  to 
prefer  his  appeal  even  after  the  expiration  of  the  term  for 
which  the  bond  was  executed. 

The   real   reason,    however,    for  refusing  to  interfere  with 
the  order  of  the   trial   Magistrate   is    that  the    petitioner    was 
convicted    upon   his   plea   of   guilty,  and  section  41  J,    Criminal 
Procedure  Code,   provides    that    where  an   accused    person    has 
been   convicted  by  a  Magistrate  of  the  1st  Class  on  the  strength 
of  his  own  plea,   there   shall   be   no    appeal    except   as    to    the 
extent  or  legality  of  the  sentence.     No  sentence  has  been  passed 
in  this  case  and  therefore  the  right  of  appeal  is  absolutely  barred. 
Mr.  Gobind  Ram  for  the  petitioner  contends  that  his  client  did 
not  plead  guilty.     To  this  contention   I    am    unable    to  accede. 
The  record  of  the  Magistrate  leaves    no  doubt    whatever  that 
the  petitioner  fully  admitted  his  guilt,  and  the   mere   fact   that 
he   tried  to  palliate  bis  offence  did  not  amount  to  a  withdrawal 
of  the  plea. 

There  is,  therefore,  no  valid  ground  for  the  exercise  of  my 
extraordinary  jurisdiction  as  the  Court  of  revision.  I  accord- 
ingly reject  the  application. 

Revision  rejected. 


(1)  24  P.  R.  [Cr.)  1904  {King-Emperor  v.  Manokar  Das). 
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No.  21. 

Before  Hon.  Mr.  Justice  Shah  Din   and  Hon.  Mr.  Justice 

Chevis. 
BUTA  SINGH— (Convict)— PETITIONER, 
Versus 
THE  CROWN— RESPONDENT. 
Criminal  Revision  No.  L32  of  1916. 
Criminal  Procedure  Code,  Act  V  of  1898,    section  423  — right  of  counsel 
of  appellant  to  be  heard  in  reply  to  Public  Prosecutor. 

Petitioner  was  convicted  by  a  Magistrate,  1st  Class,  of  an  offence  under 
section  19  of  the  Indian  Arms  Act,  and  sentenced  to  9  months'  rigorous  im- 
prisonment. He  ,  appealed  to  the  Sessions  Court,  Lahore,  and  the  learned 
Additional  Sessions  J  udge  heard  petitioner's  counsel  in  support  of  the  appeal 
first  and  then  heard  the  Public  Prosecutor  on  behalf  of  the  Crown  but  declined 
to  hear  counsel  for  appellant  in  reply,  on  the  ground  that  section  423  of  the 
Code  of  Criminal  Procedure  did  not  entitle  appellant  to  exercise  the  right  of 
reply  and  that  it  was  the  practice  of  the  Court  not  to  allow  such  right  to 
appellants. 

Held,  that  there  is  nothing  in  section  423  of  the  Code  to  preclude 
appellant  or  his  plea  ier  from  replying  to  the  arguments  of  the  Public 
Prosecutor,  and  that  as  a  matter  of  principle  such  right  of  reply  should  have 
been  conceded  to  him  in  this  case. 

11  Cal.  W.  N.  43  (1)  and  7.  L.  R.  38  Cal.  307  (2).  followed. 
Revisi  n  from  the  order  of  H  I).  Craik,  Ksquire,  Additional 
Sessions  Ju>ge,  Lahore,  dated  the  15th  December  1915. 
Morton,  for  Petitioner. 

Kirkpatrick,  on  behalf  of  the  Chief  Court  Bar  Association. 
Nemo,  for  Respondent. 

The  judgment  of  the  Court  was  delivered  by — 

Shah  Din,  J. — The  petitioner,  Buta  Singh,  was  convicted  i4^/t  Oct.  1916. 
by  a  Magistrate  of  the  first  Class,  Kasur,  of  an  offence  under 
section  19  of  the  Indian  Arms  Act  and  sentenced  to  undergo 
nine  months'  rigorous  imprisonment,  including  one  mouth's 
solitary  confinement.  From  this  sentence  the  petitioner 
appealed  to  the  Sessions  Court,  Lahore  ;  and  when  the  appeal 
came  on  for  heaving  before  the  Additional  Sessions  Judge,  the 
learned  Judge  heard  the  petitioner's  counsel  in  support  of  the 
appeal  first  and  then  heard  the  Public  Prosecutor  on  behalf,  of 
the  »  rovvn,  but  declined  to  hear  counsel  for  the  petitioner  in 
reply,  on  the  ground  that  section  423  of  the  Code  of  Criminal 
Proceduie  did  not  entitle  the  appellant  to  exercise  the  right  of 
reply  and  that  the  prac;iee  iu  the  Sessions  Court,  L  ihore,  had 
been  to  refuse  to  allow  such  right  o  the  appellant.  The  learned 
Judge  dismissed  1  he  appeal;  and  being  of  opinion  that  the 
sentence  awarded  to  tne  petitioner  by  the  Magistrate  was 
inadequate,  he  foi  warded  the  record  to  this  Court  for  enhance- 
ment of  the  sentence. 

(1;  (1906)  11  Cal.  W.  N.  43  {Promoda  Bhusan  Roy  v.  Emperor). 

(2;  uylU;  I,LyK.  38  Cal.  307  \,dmaml  dardar  v.  Nagendra  Biswas). 
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The  convict  lias  filed  in  this  Court  a  petition  for  revision 
of  the  order  of  the  Additional  Sessions  Judge,  and  the  first 
ground  urged  by  his  learned  counsel  is  that  he  had  a  right  to 
reply  to  the  Crown  when  the  appeal  was  heard  in  the  Sessions 
Court  and  that  the  learned  Additional  Sessions  Judge  acted 
illegally  in  declining  to  allow  him  to  do  so. 

This  question  of  the  right  of  reply  beiug  one  of  importance 
has  been  referred  by  the   learued  Chief    Judge   to   a    Division 
Bench  ;  and   we   have   heard  both  Mr.  Morton,  counsel  for  the 
petitioner,  and  Mr   Clarence   Kirkpatrick,    who    has    appeared 
and  addressed  us  on  behalf  of  the  Chief  Court  Bar  Association. 
No  Law   Officer  of   the  Crown   has    appeared   to    oppose  this 
petition  for  revision  ;  and  after  hearing  Mr-  Morton   and    Mr. 
Kirkpatrick   we    are  of   opinion   that  the  Additional  Sessions 
Judge  should  have  allowed  the  petitioner'3  counsel  a    right   of 
reply   in   his   Court  at  the    hearing  ot  the  appeal.     There  is 
nothing  in  the  language   of   section   423,   Criminal    Procedure 
Code,  to  preclude  the  appellant  or  his  pleader  from  replying  to 
the    arguments   of   the    Public  Prosecutor,  and   we   certainly 
think  that,  as  a  matter  of  principle,  such  right  of  reply   should 
be  conceded   to  him.     The  practice  in  this  Court  has  been  uui- 
formly  in  favour  of  allowing  this  right  to  the   appellant   or  his 
pleader  ;     and    we  understand   from    Mr.  Kirkpatrick    that  a 
similar  practice    prevails  in  almost  all  the  High  Courts  in  this 
country.     The  learned   counsel   has     cited   to   us   two  recent 
rulings  of  the  Calcutta  High   Court  which  supports    his   view, 
viz,  ;  Promoda   Bhusan   Roy   and   others   v.     Tlie   Emperor    (11 
C.  W.  N-,  page  43)  (1)  and  Amanat  Sardar  v-  Sagendra   Biswas 
I.  L.B.  38  CM.,  page  307),  (2). 

We  agree  with  the  learned  Judges  of  the  Calcutta  High 
Court  that  in  cases  such  as  the  present  the  appellant  is  entitled 
to  reply  to  the  Public  Prosecutor  who  appeals  for  the  Crown  ; 
aud  we  accordingly  hold  that  the  learned  Additional  Sessions 
Judge  of  Lahore  acted  improperly  in  declining  to  concede  the 
right  to  the  petitioner's  couusel. 

As  the  petitioner  has  already  undergone  the  sentence  im 
posed  upon  luni  by  the  Magistrate,  his  learned  couusel  does  not 
press  for  a  re- hearing  of  the  appeal  aud  is  content  with  an 
expression  of  opinion  by  this  Court  on  the  question  of  the  right 
of  reply.  The  petition  for  revision  is  a;ojriiugly  dismissed 
on  the  merits. 


(1>    I906i  11  Cut.  W  V  43  IPromoda  Bhutan  Roy  v.  Emperor). 

$      910)    /..  L.  li.  ZS  Cal.  307  {Amanat  Sardar  v.  Nagcndra  Biswas) 
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No  22. 

Before  Hon.  Mr.  Justice  Broadway. 

SARDAR  MTJHAM  MAD— COMPLAINANT, 
,     Versus 
KUR  MUHAMMAD— (ACCUSED). 

Criminal  Revision  No.  1494  of  1916. 

Criminal  Procedure  Code,  Act  V  of  1898,  section  488—  maintenance  for 
minor  son— offer  by  father  to  maintain  him  —necessity  of  enquiry  into  good 
faith  of  offer  -past  neglect. 

Held,  that  the  object  of  maintenance  proceedings  is  not  to  punish  a 
parent  for  his  past  neglect  but  to  prevent  vagrancy  by  compelling  those  who 
can  do  so  to  support  those  who  are  unable  to  support  themselves  and  have 
a  moral  claim  to  support  and  therefore  if  the  father  offers  to  maintain 
his  son  on  condition  that  he  lives  with  him  the  Magistrate  should  refrain 
from  passing  an  order  against  the  father  until  he  has  had  an  opportunity  at 
least  of  proving  that  his  offer  is  made  in  good  faith.  Past  neglect  should 
not  be  considered  as  sufficient  by  itself  for  holding  that  the  offer  is  not  made 
in  good  faith. 

18  P.  R.  (Cr.)  1894  (1),  explained. 

5  P.  L.  R.  1904  (2),  115  P.  L.  R.  1914,  (3),  referred  to. 

17  P.  R.  (Cr.)  1885  (4),  6  Bom.  L.R.  536  (5).  I.  L.  R.  19  Mad.  461  (6),  25 
Mad.  L.  J.  355  (7)  and  27  Indian  Cases  811  (8),  distinguished. 

11  Cr.  L.  J.  488  (9)  and  15  Cr.  L.  J.  278  (10),  not  followed.     . 
Case  reported  by  W.  deM.  Malan    Esquire,  Sessions  Judge,   Jnllun- 
dur,  with  his  No.  188  /.  of  2bth  August  1915, 

Fazl-i-Hussain,  for  Complainant. 

Kanwar  Narain,  for  Accused. 

The  facts  of  this  case  are  as  folloics  : — 

The  complainant,  Sardar  Muhammad,  a  minor,  aged  about 
9  years,  sued  his  father,  Nur  Muhammad,  accused,  for  mainte- 
nance under  section  488  of  the  Code  of  Criminal  Procedure. 

Complainant's  mother,  Mussammat  Karm  Bibi,  was 
divorced  by  the  accused  on  8th  September  1908,  but  was 
allowed  to  keep  her  son.  The  accused  married  another  wife  by 
whom  be  has  2  daughters. 

The  accused  denied  that  he  had  neglected  the  boy  and 
offered  to  maintain  him  if  he  came  and  lived  with  him. 

(1)  18  P.  R.  (Cr)  1894  (Man  Singh  v.  Mussammat  Dharmon). 

(2)  5P   L.  R.  190i  (Abdulla  x.  Mussammat  Zainab). 
(3;  115  P  L.  R  1914  («a//a  v.  Mussammat  Atti). 

(4;  17  P.  R.  (Cr.,  1885  KMussammat  Mehtub  Ihbi  v.  Alia  Bakhsh). 

(5)  (1904)  6  .Bom.  L  R  536  (Emperor  v  Avshabai). 

(6)  (1895  I.  L.  R.  19  Mad.  461  (Kariyadan  Pokkar  v.  Kayat  Beeran)' 

(7)  ( W13)25  Mad.  L  J.  355  (In  r*  Pirafry  ValappU  Mmdeen). 

(8)  (1915)  27  Indian  Cases  841  (.17a  Shwe  Hmyin  v.  Mg  Po  Chat). 

(9)  (1910,  11  Cr.  L.  J.  488  (Mishaio  v.  S  -) 

(10;  (1913.  15  Cr.  L.  J.  278  (4/i  Thein  v.  Nya  Po  Neyun). 
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The  Magistrate  was  of  opinion  that  the  present  offer  by 
the  accused  to  maintain  the  complainant  was,  in  view  of  his 
past  behaviour,  a  mere  farce,  and  consequently  decided  that  an 
order  should  be  passed  directing  the  accused  to  maintain  the 
complainant. 

The  accused,  on  conviction  by  M.  Nazir  Ahmad,  exercising 
the  powers  of  a  Magistrate  of  the  1st  Class,  in  the  Jullundnr 
District,  was  directed  by  order  dated  4th  July  19 16  under 
section  488  of  the  Criminal  Procedure  Code,  to  pay  a  monthly 
allowance  of  Rs.  5  to  the  complainant  till  he  becomes  of  age. 
The  order  has  been  suspended. 

The  proceedings  are  forwarded  for  revision  on  the  following 
grounds  : — 

P.  R.  18  of  1894  (1)  shows  that  it  is  only  under  very 
exceptional  circumstances  that  a  child  can  refuse  to  live  with 
his  father  and  still  claim  maintenance.  The  father,  in  the 
present  case,  has  doubtless  neglected  his  own  son  in  the  past. 
There  is,  however,  nothing  to  show  that  he  is  inimically  dis- 
posed towards  him.  As  he  has  only  daughters  by  his  second 
wife,  he  will  probably  be  only  too  anxious  to  treat  hi*  only  son 
well,  and  to  protect  him  from  the  possible  jealousy  of  the  step- 
mother. 

Iu  the  circumstances  I  report  the  case  for  the  order  of  the 
Chief  Court,  recommending  that  the  order  of  maintenance  be  set 
aside. 


The  order  of  the  learned  Jud^e  was  as  follows  :  — 
13th  Nov.  ]916.  Broadway,  J. — Mussammat     Karm   Hibi    was   married   to 

Nur  Muhammad  and  by  him  had  a  son,  Sardar  Muhammad. 

Nur  Muhammad  apparently  was  desirous  of  marrying  a 
second  wife  — the  woman  he  proposed  to  marry  however  would 
have  nothing  to  do  with  him  so  long  as  Mussammat  Karm 
Bibi  lived  with  him.  Nur  Muhammad  thereupon  proceeded  to 
divorce  Mussammat  Karm  Bibi  and  executed  a  deed  of  divorce 
on  the  8th  September  1908  In  this  deed  was  a  clause  to  the 
effect  that  the  son,  Sardar  Muhammad,  then  a^ed  2  years  was 
made  over  to  his  mother  who  would  maintain  him. 

The  boy  from  that  time  lived  with  his  mother  and  was 
maintained  and  cared  for  by  her  and  her  relatives  Finding 
themselves  reduced  in  their  means,  an  uncle  of  the  boy  has  now 
applied,  on  his  behalf,  under  section  488,  Criminial  Pro- 
cedure Code,  fisking  for  an  order  fixing  an  allowance  for  his 
maintenance  payable  by  Nur  Muhammad. 

(1)  18  P.R.  {Cr.)  1894  {Man  Singh  v.  Mussammat  Dharmon). 
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Nur  Muhammad  objected  to  this,-  and  urged  that  be  had 
all  along  been  assisting  in  the  maintenance  of  his  son,  and 
that  he  had  neither  neglected  nor  refused  to  support  him.  He 
finally  urged  that  in  any  event  he  was  willing  to  support 
Sardar  Muhammad  so  long  as  he  continued  to  live  with  him. 

The  Magistrate  after  a  careful  enquiry  into  the  allegations 
made  found  (i)  that  since  the  divorce  of  Mussammat  Karm 
Bibi  Ihe  boy  has  been  maintained  by  his  mother,  without  any 
assistance  from  Nur  Muhammad  ;  (it)  that  Nur  Muhammad  is 
completely  under  the  influence  of  his  present  wife,  and  that  it 
is  by  no  means  improbable  that  the  boy  would  be  subjected  to 
ill-treatment  if  he  was  forced  to  live  with  his  father  and  step- 
mother ;  and  (m)  that  the  boy  is  intelligent  and  does  not  wish 
to  go  and  live  with  his  father.  He  distinguished  18  P.  B.  1894 
Criminal  (1),  5  P.  L.  B.  1904  (2)  and  115  P.  L  B.  1914  (3)  on 
the  ground  that  in  this  case  Nur  Muhammad  renounced  his  son 
by  a  written  agreement,  and  had  neglected  him  deliberately 
ever  since,  until  this  application  was  made,  and  that  his  pre- 
sent offer  to  maintain  him  on  condition  that  he  came  to  live 
with  him  is  only  made  with  a  view  to  defeat  the  application. 

He  accordingly  held  that  Sardar  Muhammad  was  entitled 
to  maintenance  while  living  apart  from  his  father,  and  fixed  the 
maintenance  at  Rs.  5  per  mensem  payable  from  the  24th  July 
1916  the  date  of  the  order. 

Against  this  order  Nur  Muhammad  preferred  an  applica- 
tion to  the  learned  Sessions  Judge,  Jullundur,  under  section 
438,  Criminal  Procedure  Code,  and  that  officer  has  reported  the 
case  to  this  Court  with  the  recommendation  that  the  order 
passed  by  the  Magistrate  should  be  set  aside. 

The  report  and  recommendation  is  based  on  1 8  P.  B. 
1894  (1),  and  the  learned  Sessions  Judge  is  of  opinion  that 
although  Nur  Muhammad  had  neglected  his  son  in  the  past,  the 
son  was  not  entitled  to  claim  maintenance  while  living  apart 
from  his  father, 

lie  also  seems  to  think  that  because  Nur  Muhammad  has 
had  only  daughters  by  his  second  wife,  he  is  more  likely  to  be 
well  disposed  to  his  son,  and  "  to  protect  him  from  the  possible 
"  jealousy  of  the  step-mother."  From  the  above  it  will  be 
seen  that  the  Courts  below  have  consistently  found  : — 

(1)  18  P,  R.  (Gr.)  1894  (Man  Singh  v.  Mussammat  Dharmon). 

(2)  5  P.  L.  R.  1  04  (Abdulla  v.  Mussammat  Zainab). 

(3)  115  P.  L.  R.  1914  ^Ralla  v.  Mussammat  Atti). 
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(i).  that  Nur  Muhamm«d  deliberately  abandoned  his  son 
when  he  was  two  years  of  age,  and  made  him  over  to  his 
mother,  Mussammat  Karm  Bibi,  at  the  time  of  her  divorce, 

(ii).  that  ever  since  then  Nur  Muhammad  has  neglected 
to  maintain  his  son. 

Mr.  Fazl-i-Hussain  has  emphasised  these  findings  and  has 
contended  that  the  true  construction  to  be  placed  on  section 
488(1),  Criminal  Procedure  Code,  is  that  once  it  has  been 
proved  that  a  child  has  been  neglected  by  the  father,  the  Magis- 
trate has  jurisdiction  to  pass  an  order  of  maintenance,  and  that 
the  father  cannot  oust  this  jurisdiction  by  offering  to  maintain 
the  child  if  the  child  is  made  over  to  him.1 

He  has  referred  me  to  17  P.  P.  1885  (1)  and  6  Bom.  L.  B. 
536  (2)  but  they  do  not  deal  with  the  point  now  under  con- 
sideration and  cannot  assist  in  its  decision.  He  urged  that  18 
P.  P.  1894(3)  is  bad  law  and  that  the  two  rulings  cited  from 
the  Punjab  Law  Reporter  merely  follow  1 8  P.  P.  1894  (3) 
without  any  discussion  of  the  point  at  issue. 

Mr.  Kanwar  Nfarain,  for  Nur  Muhammad,  supported  the 
opinion  of  the  learned  Sessions  Judge  and  contended  that  the 
matter  is  really  concluded  by  the  decision  of  this  Court  referred 
to  above.  He  has  however  very  fairly  and  properly  drawn  my 
attention  to  certain  rulings  which  seemed  to  support  Mr. 
Fazl-i-Hussain's  contention. 

These  rulings  are  11  Or.  L.  J.  488,  (4),  15  Or.  L.  J.  278  (5) 
19  M.  461  (6)  25  M.  L.  J.  355  (7)  and  27  I.  0.  841  (8). 

Of  these  (I),  Kariyadan  Pokkar  v.  Kayat  Beeran  Ktti, 
19  M.  461,  does  not  afford  much  assistance.  That  was  a  case  of 
Moplahs,  and  a  question  arose  as  to  whether  the  father  was 
bound  to  maintain  the  children. 

(2)  In  re  Parathy  Valappil  Moideen,  25  M.  L.  J.  355,  was 
also  a  case  relating  to  Moplahs,  and  it  was  held  that  when  a 
child  was  living  with  his  or  her  "lawful  guardian,"  section 
488  (4),  Criminal  Procedure  Code,  did  not  disentitle  him  or 
her  to  claim  maintenance  from  the  father. 

(3).  In  Mi  Shaw  v.  S.,  11  Cr.  L  J.  488  (4),  it  was  lield 
by  the  Judicial  Commissioner  of  Upper  Burma  that  "  a  father 


(1)  17  P.  R.(Cr.)  1885  (Mussammat  MehtabBibi  v.  Alia  Bakhsh). 

(2)  (1904)  6  Bom  L  Ii.  536  tEvi]>eror  v.  Ayslmbai). 

(3)  18  P.  R.  (Cr.)  1894  (Man Singh  v.  Mussahmat  Dharmon), 

(4)  (1910)  11  Cr.  L.  J.  488  [Mi  Shaw  v.  -S-). 

(5)  (1913)  15  Cr.  L.  J.  278  {Hi  Thein  v.  Nga  Po  Ncyun.). 

(6)  (1895)  I.  L.  R.  19  Mad.  4f>l  (Kariyadan  Pokkar  v.  Kayat  Beeran. 

(7)  (1913)  25  Mad.  L.  J.  355  (In  re  Parathy  Valappil  Moideen). 

(8)  (1915)  27  Indian  Cases  841  (Ma  Shwe  Umyin  v.  Mg  Po  Chat). 


April,  1917.  ]  CRIMINAL  JUDGMENTS— No  22.  83 


"  cannot  justly  refuse  to  maintain  his  children  on  the  plea  that 
"  they  will  not  live  with  him.  If  he  wishes  them  to  live  with 
"  him,  his  obvious  course  is  to  get  an  order  from  the  proper 
"  authority  giving  him  custody  of  them." 

(4).  In  Mi  Them  v.  Nga  Po  Neyun,  15  Or.  L.  J.  278  (1) 
the  above  case  was  followed  by  the  same  Court,  though  it 
would  seem|  that  it  was  doubtful  whether  the  offer  to  support 
the  child  if  he  would  live  with  the  father  was  a  bona  fide 
one. 

(5).  Ma  Skws  Kmyin  v.  Mg  Po  Ohat,  27  /.  G.  84l;(2) 
does  not  aff  >rd  much  assistance  as  it  was  held  that  the  father 
was  the  lawful  guardian  and  that  the  children  had  been  living 
with  hini  until  they  had  gone  on  a  visit  to  their  divorced 
mother,  who  apparently  had  induced  them  to  live  with  her  in 
order  that  she  could  claim  maintenance  from  them.  In  these 
circumstances  the  father  was  held  to  be  justified  in  refusing 
to  maintain  them  uuless  they  returned  to  his   custody. 

It  will  be  seen  from  the  above  decisions  that  the  only  ones 
that  have  an  immediate  bearing  on  the  point  under  considera« 
tion  are  the  two  Burma  decisions  11  Cr.  L.  J.  488  (3)  and  15 
Cr.  L.  J-  278  (1).  According  to  these  decisions  a  father  is 
bound  to  support  his  children  in  spite  of  their  refusal  to  live 
with  him,  but  he  has  his  remedy  inasmuch  as  he  can  apply  in 
the  proper  Court  to  be  appointed  their  guardian  and  to  have 
them  placed  in  his  custody. 

In  18  P.  B,  1894  (3)  it  was  held  by  Plowden  and  Roe,  JJ. 
that  though  by  the  express  provisions  of  section  488,  Criminal 
Procedure  Code,  an  order  of  maintenance  may  be  made  by  a 
Magistrate  in  favour  of  a  wife,  notwithstanding  an  offer  by 
the  husband  to  support  her  if  she  lived  with  him,  there  is  no 
similar  provision  as  to  children.  The  father  is,  said  the  learned 
Judges,  "  within  his  right  when  he  offers,  in  answer  to  an 
"  application  by  a  wife  or  child,  under  section  488,  to  maintain 
"them  on  condition  that  they  live  with  him.  When  he  does 
"  that,  it  cannot  be  said  that  he  refuses  to  maintain 
"  them." 

The  decision  was  however  based  on  the  facts  of  that 
particular  case  and  the  learned  Judges  went  onto  say  at 
page  65. 

"  We  do  not  say  that  there  may  not  be  circumstances 
"  which  would  justify   a  finding  that  the   father    neglects   to 

(1)  (1913;  15  Cr.  L.  J  278  (Hi  Tkein  v.  Nga  Po  Neyun  . 

(2)  (1915;  27  Indian  Cases  811  [Ma  Skice  tlmyin  v.  Mg  Po  ChaL). 
(3j  (1910;  11  Cr.  L.  J.  488  (Hi  Skau)  v  S.— ). 

(i)  LSP.ti,  {Cr.)  iSdk  (J&aiitiingliv.  Massammat  Dharnwn). 
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"  maintain  Lis  children,  notwithstanding  such  an  otter,  and  an 
"  order  for  separate  maintenance,  notwithstanding  that  tho 
"  father  offered  to  maintain  them  if  they  would  live  with  him." 

And  Mr.  Fazl-i-Hussain  contends  that  the  Magistrate  is 
right,  in  the  present  case,  in  holding  that  the  father's  offer  is 
not  a  bona  fide  one  but  merely  intended  to  defeat  the  boy's 
application.  18  P.  B.  1894(1)  was  followed  in  5  P.  L.  B, 
1904  (2)  and  115  P.  L.  B.  1914  (3)  and  in  the  latter  case  at 
any  rate  it  cannot  be  said  that  18  P.  B.  1894  (1)  was  not 
considered,  although  it  was  not  elaborately  discussed. 

It  seems  to  me  that  when  an  application  is  made  under 
section  488,  Criminal  Procedure  Code,  by  a  child,  it  is  the  duty 
of  the  Magistrate  to  enquire  1st,  as  to  whether  the  child  is  un- 
able to  maintain  itself,  2udly,  if  the  father  is  in  a  position  to 
support  his  child,  and  cirdly  whether  the  father  is  neglecting 
to  maintain  his  child.  Past  neglect  of  his  duty  to  support  his 
child  may  be  a  cogent  factor  iu  coming  to  a  finding  that  at  the 
time  of  the  application  the  father  is  neglecting  or  refusing 
to  support  his  off-spring. 

The  object  of  maintenance  proceedings,  however,  is  not  to 
punish  a  parent  for  his  past  neglect,  but  to  "  prevent  vagrancy 
"  by  compelling  those  who  can  do  so  to  support  those  who  are 
"  unable  to  support  themselves  aud  have  a  moral  claim  to 
"  support."  It  is  the  future  support  of  the  child  by  the  father 
that  has  to  be  considered  and  ensured.  If  theu  a  father  offers 
to  maintain  his  son  on  condition  that  he  lives  with  him,  it 
seems  to  me  that  the  Magistrate  should  refrain  from  passing 
an  order  against  the  father,  until  he  has  had  an  opportunity  at 
least  of  proving  that  his  offer  is  made  in  good  faith. 

The  fact  that,  in  the  past,  he  has  neglected  to  support  his 
son  should  not  be  considered  as  sufficient,  by  itself,  to  hold 
that  the  offer  is  not  made  in  good  faith-  That  I  think  is  the 
true  construction  to  be  placed  on  18  P.  B,  1894,  (1)  and  in  the 
face  of  this  decision  I  am  not  prepared  to  follow  the  Burma 
decisions  quoted  above. 

Nur  Muhammad's  conduct  in  getting  rid  of  his  wife  and 
child  in  19w8  and  his  reason  for  so  doing  may  not  be  commend- 
able, but  it  is  quite  possible  that  it  was  then  cousidered  by 
both  parents  that,  he  would  be  better  looked  after  by  the 
mother  who  undertook  to  maintain  him  There  is  nothing  to 
shew  that  Mussarnmat  Karm  liibi  or  any  oue  else  on  behalf  of 


(1)  18  P.  R.  'Cr.)  1891  (Man  Singhv.  Hatsammat  Uharmon). 
(2-  5  P.  L.  R.  1904  (Abdulln  v.  Mussarnmat  Zuinub). 
(3;  115  P.  L.  R.  1914  {Ralla  y.Mussammat  Am). 
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Sardar  Muhammad  ever  asked  Nur  Muhammad  for  assistance 
until  this  application  was  filed,  and  there  is  no  reason  why  he 
should  now  be  compelled  to  pay  for  hia  son's  maintenance 
while  living  separately  from  him.  The  friends  of  the  minor 
can  move  the  proper  Courts  for  au  order  appointing  some  one, 
other  than  Nur  Muhammad,  guardian  of  the  boy,  and  if  they 
succeed  they  would  then  be  entitled  to  claim  maintenance  from 
Nur  Muhammad  on  his  behalf.  In  the  circumstances  I  accept 
the  recommendation  of  the  learned  Sessions  Judge  and  set 
aside  the  order  of  the  Magistrate. 

Revision  accepted. 


No.  23- 

Before  Hon.  Sir  Donald  Johnstone,  Kt.,  Chief  Judge 
and  Hon.  Mr.   Justice  LeRossignol. 

MEHR  SINGH  AND  BANTA— (Convicts)— APPELLANTS, 

Versus 
THE  CROWN— RESPONDENT. 

Criminal  Appeal  No.  723  of  1916. 

Criminal  trial — duty  of  Judge  of  elucidating  points  left  in  obscurity  by 
either  party. 

Held,  that  a  Judge  in  a  criminal  trial  is  not  merely  a  disinterested 
auditor  of  the  contest  between  the  prosecution  and  the  defence,  but  it  is  his 
duty  to  elucidate  points  left  in  obscurity  by  either  side,  intentionally  or 
unintentionally,  to  come  to  a  clear  understanding  of  the  actual  events  that 
occurred  and  to  remove  all  obscurity  as  far  as  possible. 

Appeal  from  the  order  of  H.  A.  Rose,  Esquire,  Sessio?is  Judge, 
Gurdaspur,  dated  ths  1  \th  April  1916, 

Saunders,  for  Appellants. 

Assistant  Legal  Remembrancer,  for  Respondent. 

The  judgment  of  the  Court  was  delivered  by  : — 

LeRossignol,  J. — In  this  case   Mehr  Singh,   Jhiioar,  aged      Qt/t  T)ec   lg\Q, 
18  or  20  years,  and  Banta  Jhiwar,  who  gave  his  age  as  15  or  16 
but  is  thought  by  the  learned  Sessions  Judge  to  be  20  years  of 
age,   have   been   convicted   of   the   murder    of  one  Sain    Das, 
Jhiwar,  on  or  about  the  2ord  of  March  1916. 

The  story  for  the  prosecution  is  that  on  the  23rd  of  March 
in  the  evening  the  deceased  was  last  seen  at  the  shop  of  Mehr 
Singh,  whose  servant  is  Banta,  the  second  appellant,  and 
that  suspicion  was  aroused  on  the  succeeding  days  by  the 
appearance  in  the  street  of  his  dog  whilst  his  shop  remained 
shut.  Finally  on  the  29th  of  March  at  4  r.n  ,  the  shop  was 
broken  open  by  the  police  and  inside  were  found  a  parrot   and 
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some  quails,  still  alive.  In  a  veiy  short  time  suspicion  fixed 
upon  Meln  Singh,  and  Banta  is  said  to  have  made  a  statement 
which  resulted  in  the  appellants  leading  the  police  to  a  grave- 
yard near  Pathankot,  where  some  human  remains,  a  razai,  a 
rope,  a  waistcoat,  a  muslin  shirt,  two  pieces  of  drawers  and  a 
dhoti  were  found.  Subsequently  some  buttons,  a  ring  minus  its 
stone  and  some  ear-rings  were  recovered  from  the  mother  of 
Mehr  Singh  and  Rs.  280  were  recovered  from  one  Amir 
Singh  with  whom  the}'  had  been  deposited  by  Mehr  Singh  on 
29th  March  just  before  his  arrest  on  the  30th  of  March. 

Evidence  has  been  led  to  prove  that  on  the  29th  March, 
Mehr  Singh  sold  some  gold  haras  in  Amritsar  similar  in  pattern 
to  those  which  were  worn  by  Sain  Das  and  there  is  also 
evidence  to  prove  that  the  other  ornaments  recovered  from 
Mehr  Singh's  mother  belonged  to  Sain  Das,  that  the  razai 
recovered  in  the  graveyard  at  Pathankot  belonged  to  Mehr 
Singh,  and  that  the  blood  stained  clothes  recovered  there  were 
worn  by  Sain  Das.  Tn  addition  there  is  the  evidence  of  Ganga 
Ram  that  Banta  appellant  confessed  to  him  and  there  are  in 
addition  two  professed  eye-witnesses,  miinely  P.  W.  3  Rakha, 
a  boy  of  14,  the  servant  of  Mehr  Singh,  and  P.  W.  4  Dhari,  a 
boy  of  8,  the  nephew  of  Mehr  Singh. 

On  these  so-called  eye-witnesses  however  the  learned 
Sessions  Judge  has  placed  no  reliance  but  he  finds  that  the 
confession  of  Banta  to  Ganga  Ram  is  true  and  that  it  is  corro- 
borated by  the  discovery  of  the  bones  with  a  waistcoat  and  a 
razai  at  Pathankot  and  on  this  evidence  he  has  sentenced 
Banta  to  transportation  f>r  lif<j.  Mehr  Singh  he  has  sentenced 
to  death  basing  his  conviction  on  Mehr  Singh's  possession  of 
the  ornaments  recovered  from  h's  mother  coupled  with  his 
Bale  of  the  karas  at  Amritsar. 

The  first  point  that  calls  for  decision  is  whether  it  is 
proved  that  the  bones  found  at  Pathankot  are  the  bones  of  Sain 
Das  and  in  this  connection  we  must  emphatically  reject  the 
doctrine  of  the  learned  Session-*  Judge  regarding  the  duty  of  a 
Judge  in  criminal  trial.  He  appears  to  imagine  that  such  a 
Judge  is  merely  a  disinterested  auditor  of  the  contest  between 
the  proeecution  and  the  defence  and  that  it  is  no  part  of  the 
duty  of  the  Judge  to  elucidate  a  point  which  the  prosecutiou 
or  the  defence  may  have  left  in  obscurity  either  iutentionally 
or  unintentionally.  Our  view  is  that  it  is  the  duty  of  the 
Sessions  Judge  to  remove  all  such  obscurity  so  far  as  is  possi- 
ble. It  it  lor  trim  bo  Come  to  B  clear  understanding  so  far  as 
is  possible  of  the  actual  events    that    occurred    and    he   cannot 


•May,  1917.  J  CRIMINAL  JUDGMENTS-No.  24.  gp 

shield  himself  behind  the  plea  that  any  point  was  left  obscure 
by  the  prosecution  or  the  defenoe  when  he  had  an  opportunity 
of  illuminating  that  obscurity. 

[The  remainder  of  the  judgment  is  not  required  for  the  purpose  of  this 
report.] 

Appeal  accepted. 


No.  24- 
Before  Hon-  Mr.  Justice  Broadway. 

GURDIT  SINGH  AND  OTHERS— (Accused)  — 

PETITIONERS, 

Versus 

THE  CROWN— RESPONDENT. 

Criminal  Revision  No.  18U9  of  1916 

Criminal  Procedure  Code,  Act  V  of  1898,  sections  180  and  185  —conspi- 
racy to  murder  a  boy,  entered  into  in  the  Montgomery  district,  in  pursuance 
of  which  the  boy  was  thrown  down  a  khud  in  the  neighbourhood  of  Hardwar — 
where  triable— power  of  Chief  Court  to  decide  which  of  two  Courts  in  different 
Provinces  having  jurisdiction  should  try  the  case— on  ground  of  convenience. 

Held,  that  a  case  in  which  the  accused,  residents  of  the  Montgomery 
district,  are  charged  with  having  conspired  together  in  that  district  to 
murder  a  boy,  in  pursuance  of  which  conspiracy  one  S.  H.  had  thrown  the 
boy  down  a  khud  in  the  neighbourhood  of  Hardwar,  is  triable  in  the  Mont- 
gomery district  as  well  as  in  the  district;  of  lloorkee  in  the  United  Provinces, 
vide  section  180  of  the  Code  of  Criminal  Procedure. 

Held  also,  that  under  section  185  of  the  Code  the  Chief  Court  has  power 
to  decide  by  which  of  the  two  Courts  having  jurisdiction  the  offence  shall  be 
inquired  into  or  tried  and  may  base  its  decision  solely  on  the  ground  of 
public  convenience. 

2  Indian  Cases  36 L  (Burma)  (1),  and  20  Indian  Cases  222  (Cal.)  (2), 
followed. 

14  P.  R.  (Cr.)  1889  (3),  referred  to. 

I.  L.  R.  41  Cal.  305  (4j,  disapproved. 

Revision  from  the  order  of  Bai  Bahadur  Pandit  Hari  Kishen  Kaul, 
District  Magistrate,  Montgomery,  dated  the  18th    October  1916. 

Beechey  and  Ganpat  Rai,  for  Petitioners. 

Public  Prosecutor  and  Piudi  Das,  for  Respondent. 

The   judgment  of  the  learned  Judge  was  as  follows  i  — 

Broadway,  J. — Before   dealing     with   the   points   of    law    \\th  J)ec   19X6 

that  have  been  argued  before  me,  it  will  be  convenient  to  state 

(1)  (1909;  2  Indian  Cases  361  (Emperor  v.  Chaichal  Singh) . 

(2)  (1912)  20  Indian  Cases  222  (Hiran  Kumar  v  Mangal  Sen). 

(3)  14  P.  R.  (Cr.)  1889  (Raja  Shah  v.  Empress). 

(4)  (1913)  I.  L.  R.  41  Cal.  305  (Rajani  Benode  v.  All  India  Banking  and 

Insurance  Company). 
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briefly  the  facts  of  the  case  which  have  resulted  in    the  present 
petition  being  Oled  in  this  Court. 

At  the  end  of  March  or  the  beginning  of  April  1916  (the 
exact  date  i*  immaterial  for  the  purposes  of  this  petition)  one 
Nau  Nahil  Singh,  a  boy  of  12  years  of  age  and  a  resident  of  the 
Montgomery  District,  was  found  at  the  bottom  of  a  khud  in  the 
neighbourhood  of  Hard  war.  An  allegation  was  made  that  an 
attempt  had  been  made  to  murder  him,  and  one  Sohan  Singh 
was  accused  of  having  thrown  him  down  the  khud.  On  the 
5th  April  1916,  Sohan  Singh  was  however  set  free  by  the  U, 
P.  Police,  apparently  on  the  ground  that  they  thought  the  boy 
had  accidentally  fallen  down  the  khud. 

The  opinion  of  the  medical  officers  appeared  to  negative 
the  possibility  of  an  accident,  and  accordingly  Sohan  Singh 
was  re-arrested  and  pioceedings  wereinstituted  against  him 
in  the  Court  of  the  Joint  Magistrate  at  Roorkee  (Mr.  Hobart). 
A  further  allegation  is  said  to  have  been  made  to  the  effect  that 
Sohan  Singh  had  attempted  to  murder  the  boy  in  pursuance  of 
a  conspiracy  entered  into  by  him  with  the  present  petitioners  in 
the  Montgomery  District. 

Sohan  Singh  was  however  proceeded  against  alone  till   the 

23rd    August    1916,    when    he    was    tendered  a  pardon,  under 

section  337,  Criminal  Procedure  Code,    and   made   a  statement 

in  which  he  appears  to  have  admitted  his  guilt  and    implicated 

the   three   petitioners   as    having   been    in    the    conspiracy    to 
murder  the  boy. 

The  conspiracy  is  stated  to  have  been  entered  into  at 
Depalpur,  in  the  Montgomery  District,  immediately  prior  to 
the  departure  of  the  boy,  together  with  GurJit  Singh  and 
others,  from  that  place  for  Hardwar. 

It  should  be  stated  that  Gurdit  Singh  is  a  man  of  con- 
siderable wealth,  residing  in  the  Montgomery  District,  and 
was  at  one  time  an  Honorary  Magistrate.  He  is  nearly  related 
to  the  boy,  Nau  Nihal  Singh,  by  whose  death,  it  is  suggested 
that  he  would  benefit.  The  other  two  petitioners  are  related 
to     Gurdit   Singh    and    Sohan    Singh    was    in     his  employ    as 

muktrt,-. 

When  Sohan  Singh  made  his  statement,  Mr.  Hobart  issued 
warrants  for  the  ariest  of  the  three  petitioners,  and  on  the  4th 
September  1916  Ishar  Das  and  Behari  Lai  appeared  in  Court, 
but  Gurdit  Singh  was  absent.  An  application  was,  however, 
made  on  his  behalf  praying  that  he  be  admitted  to  bail.  It  is 
evident  therefore   that   he   had    knowledge    of    the   fact   that 
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warrants  had  issued  for  his  arrest,  and  that  he  was  evading 
arrest.  The  application  was  refused  and  an  application  was 
then  filed  in  the  High  Court  at  Allahabad  praying  for  bail. 
This  application  came  before  Mr.  Justice  Walsh  on  the  15th  and 
18th  September  1916  and,  in  accordance  with  certain  remarks 
made  by  his  Lordship,  on  the  19th  September  1916  Gurdit 
Singh  was  admitted  to  bail  by  the  District  Magistrate  of 
Saharanpur.  The  hearing  of  the  case  was  then  fixed  by  Mr. 
Hobart  for  the  17th,  18th  and  19th  October  1916. 

On  the  3rd  October  1916  Mussammat  Bhagwan  Devi,  the 
mother  of  Nau  Nihal  Singh,  filed  an  application  through  Lala 
Radha  Kisheh,  Pleader,  before  the  District  Magistrate  of  Mont- 
gomery asking,  for  the  reasons  therein  contained,  that  the  trial 
should  be  held  in  the  Montgomery  District.  It  was  urged  in 
this  application  that  the  charges  against  the  petitioners  could 
bylaw  (section  180,  Criminial  Procedure  Code)  be  enquired 
into  either  at  Roorkee  or  in  the  Montgomery  District,  and  the 
main  grounds  for  holding  the  enquiry  in  Montgomery  were 
stated  to  be  — 

(1)  that  the  Hai'dwar  Police  would  endeavour  to  spoil 
the  case  for  the  prosecution, 

(2)  that  it  would  entail  more  expense  than  the  prosecu- 
tion were  able  to  bear,  to  have  the  case  heard  at  Roorkee, 

(3)  that  the  greater  number  of  the  witnesses  were  resi- 
dents of  the  Montgomery  District,  and  therefore  it  would  be 
more  convenient  to  have  the  enquiry  in  that  District,  and 

(4)  that  to  take  the  boy  to  and  from  Roorkee  for  the 
purposes  of  giving  evidence  would  involve  great  risk  to  his  life, 
as  Gurdit  Singh  was  bent  on  bringing  about  his  death. 

The  District  Magistrate  of  Montgomery  forwarded  this 
application  to  Mr.  Hobart,  expressing  his  own  opinion  that  the 
case  could  more  conveniently  be  tried  at  Montgomery,  but 
leaving  it  to  the  U.  P.  authorities  to  decide  the  matter.  On  the 
6th  October  1916  Mr.  Hobart  forwarded  the  application  to  the 
District  Magistrate  of  Saharanpur,  recording  his  own  opinion 
to  the  effect  that  the  case  should  be  tried  in  Montgomery  on 
the  grounds  that  it  would  "  be  better  for  both  sides,  less  expen- 
"  sive  and   nearer   their   homes "   and  "  safer   for   N"au   Nihal 

"Singh and  for  his   mother."     The    District    Magistrate  of 

Saharanpur  on  the  same  date  directed  that,  as  tli6  trial  had 
not  yet  commenced,  the  police  papers  and  records  should  be 
sent  to  the  District  Magistrate  of  Montgomery.  On  arrival  of 
the  papers  and  records  at  Montgomery,  the  District  Magistrate 
directed  the  police  to  take   action   under   section   54,  Criminal 
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Procedure  Code,  and  send  up  the  case  for  disposal,  and  the 
usual  chalan  was  accordingly  prepared  and  laid  before  the 
District  Magistrate. 

Objection  was  at  once  taken  on  behalf  of  the  petitioner  to 
the  jurisdiction  of  the  Montgomery  Courts,  and  it  was  urged 
that  Gurdit  Singh  should  be  released  on  bail. 

The  District  Magistrate  of  Montgomery  considered  the 
points  raised,  and  on  the  18th  October  1916  passed  a  lengthy 
order  and  held  that  the  Montgomery  Oourts  had  jurisdiction, 
and  that  the  action  of  the  District  Magistrate  of  Saharanpur 
was  legal.  He  also  declined  to  release  Gurdit  Singh  on  bail. 
Against  this  order  the  petitioners  preferred  this  petition  under 
sections  4M5/439,  Criminal  Procedure  Code,  objecting  to  the 
jurisdiction  of  the  Montgomery  Courts,  and  questioning  the 
legality  of  the  order  passed  by  the  District  Magistrate  of 
Saharanpur.  This  petition  [No.  1809  of  1916]  was  admitted 
to  a  hearing  by  me  on  the  25th  October  1916,  and  on  the  1st 
November  1916  the  petitioners  died  another  petition  under  the 
same  section  of  the  Criminial  Procedure  Code,  alleging  that  it 
had  come  to  their  knowledge  that  a  reference  was  being  made 
to  this  Court  by  the  District  Magistrate,  Montgomery,  on  the 
question  of  jurisdiction,  and  praying  that  no  orders  should  be 
passed  on  the  said  reference  without  the  petitioners  having 
been  heard.  A  prayer  for  bail  was  also  made  under  section 
498,  Criminal  Procedure  Code. 

I  disposed  of  this  application  on  the  14th  November  1916 
declining  to  interfere  in  the  matter  of  bail  at  that  stage,  and 
directing  the  issue  of  notice  with  regard  to  the  reference  by  the 
District  Magistrate. 

The  present  petition  as  well  as  the  reference  in  question 
will  be  disposed  of  by  my  present  order. 

On  behalf  of  the  petitioners  Mr.  Beechey  urgod  that  the 
case  having  once  been  taken  cognizance  of  by  Mr.  Hobart,  it 
was  incumbent,  on  that  officer  to  proceed  with  the  case  and  to 
either  discharge,  acquit,  or  couvict  his  clients,  and  that  the 
only  way  in  which  the  cise  couid  ba  transfers  1  from  that 
Court  to  a  Court  in  the  hlontgomery  District  was  by  taking 
action  under  section  527,  Criminal  Prooedare  Code,  and  moving 
the  Governor-General  in  Council.  It  was  denied  that  the 
Montgomery  Courts  had  jurisdiction  to  try  the  case,  and  it  was 
contended  that  the  order  of  the  District  Magistrate  of  Saharan- 
pur, being  ultra  vires,  could  not  confer  the  necessary  jurisdic- 
tion. 
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The  case,  urged  the  learned  counsel,  was  still,  in  the  eyes 
of  the  law,  pending  in  the  Court  of  Mr.  Hobart,  who  should 
dispose  of  it  in  accordance  with  the  proper  procedure. 

In  support  of  his  contention  he  cited  26  B.  552  (at  pages 
555  and  557)  (1). 

With  regard  to  the  applicability  of  section  185,  Criminal 
Procedure  Code,  Mr.  Beechey  urged  that  this  Court  has  only 
power  to  pass  an  order  under  that  section  when  there  is  a 
doubt  as  to  which  of  two  Courls  has  jurisdiction  to  try  a 
particular  case.  He  contended  that  according  to  the  prosecu- 
tion  no  such  doubt  existed,  as  they  alleged  that  both  the  Courts 
had  jurisdiction  to  try  the  charges  brought.  Finally  he  urged 
that  the  convenience  of  the  parties  was  not  a  matter  that 
could  be  considered  under  section  185,  Criminal  Procedure 
Code,  and  in  support  of  this  I  was  *  referred  to  41  Gal. 
305  (2). 

Mr.  Mool  Chand  on  behalf  of  the  Crown  urged  that  the 
allegations  made  by  the  prosecution  were  that  a  conspiracy 
was  entered  into  in  the  Montgomery  District,  and  that  there- 
fore the  Montgomery  Courts  had  jurisdiction.  He  admitted 
that  the  order  of  the  District  Magistrate  of  Saharanpur  was 
ultra  vires — but  contended  that  the  only  Court  that  could  set  it 
aside  was  the  High  Court  at  Allahabad,  and  that  the  result  of 
that  order  was  that  there  was,  as  a  matter  of  fact,  no  case 
pending  against  the  three  petitioners  in  the  United  Provinces. 
He  urged  that  as  a  matter  of  fact  the  District  Magistrate  of 
Montgomery  had  not  acted  on  the  erroneous  order  of  transfer, 
but  had  rightly  directed  the  Police  to  take  action  under 
section  hi,  Criminal  Procedure  Code,  and  that  therefore  the 
chalan  put  up  by  the  Police  was  in  reality  a  totally  new  case. 
As  to  the  applicability  of  section  185,  Criminal  Procedure 
Code,  it  was  contended  that  41  Cal.  305  (2)  was  bad  law,  and 
I  was  referred  to  2  I.  C.  361  (3;  and  LO  /.  G.  222  (4)  as 
authorities  to  the  contrary. 

In  reply  Mr.  Beechey  contended  that  the  preparation  of  a 
new  chalan  by  the  Police  did  not  cure  the  initial  illegality,  and 
urged  that  41  Cal.  305  (2)  correctly  interpreted  the  meaning 
of  section  185,  Criminal  Procedure  Code. 


(1)  H902)  /.  L.  R.  26  Bom.  552  (555,  557)  (In  re  Lakshman  Govind). 
(2;  (L9l3)  I.  L.  R.  41  Cal.  305   {Rajani  Benode  v.  All  India  Banking 

and  Insurance  Company) 
(3)  (1909)  2  Indian  Cases  361  (Emperor  v.  Chakhal  Singh), 
(1)  (1912;  20  Indian  Cases  222  (Hiran  Kumar  v.  Mangal  Sen). 
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I  have  carefully  considered  the  various  authorities  cited  at 
the  Bar,  and  I  cannot  see  that  JS6  Bom.  552  (1)  has  any  real 
bearing  on  the  point  that  I  have  t  >  decide 

In  that  case  a  complaint  had  been  tiled  against  two  per- 
sons, and  process  had  been  ordered  to  issue  against  both.  The 
complainant  however  only  filed  process-fees  for  the  issue  of 
process  against  one,  ai.d  as  that  one  was  not  found  the  case 
was  kept  pending.  The  other  person  moved  the  Court  to  have 
the  case  decided  against  him,  and  it  was  held  by  the  High 
Court  that  a  complainant  cannot  be  allowed  to  keep  a  charge 
pending  against  a  person  by  not  paying  the  necessary  process- 
fees,  and  that  when  the  person  complained  against  appeared 
before  the  Court,  it  was  the  duty  of  the  Court  to  dispose  of  the 
case. 

I  may  say  at  once  that  in  my  opinion  the  order  of  the 
District  Magistrate  of  Saharanpur  is  not  in  accordance  with 
law,  but  at  the  same  time  I  agree  with  Mr.  Mool  Chand  that  this 
Court  has  no  jurisdiction  to  in  any  way  deal  with  it.  I  also 
agree  with  Mr.  Mool  Chand  that  the  effect  of  the  order  is,  that 
at  the  present  moment  the  only  charge  pendiug  against  the 
petitioner  is  the  one  before  the  Montgomery  Courts. 

I  can  see  nothing  illegal  in  the  action  taken  by  the  Dis- 
trict Magistrate  of  Montgomery,  and  I  consider  there  is  a 
valid  aud  legal  charge  pending  before  the  Montgomery  Courts. 

Whether  those  Courts  have  jurisdiction  is  another  ques- 
tion which  depends  to  my  mind  firstly  on  the  allegations  made 
and  secondly  on  the  proof  deducible  in  support  of  those  alle- 
gations. It  appears  that,  rightly,  or  wrongly,  an  allegation 
has  been  made  that  the  abetment  by  conspiracy  or  by  insti- 
gation took  place  in  the  Montgomery  District,  and  that  there- 
fore the  case  can  be  tried  either  at  Roorkee  or  in  Montgomery, 
section  180,  Criminal  Procedure  Code,  is  clear  on  this  point 
and  no  further  discussion  is  needed. 

Mr.  Mool  Chand  stated  that  in  addition  to  the  evidence  of 
Sohan  Singh,  there  was  other  evidence  to  prove  that  the  con- 
spiracy was  eutered  into  in  the  Montgomery  District,  and  1 
accordingly  hold  that,  prima  facie  at  least,  the  Montgomery 
Courts  have  jurisdiction  to  try  the  case. 

With  reference  to  section  185,  Criminal  Pi-ocedure  Code, 
the  authorities  are  conflicting. 

In  41  Cal.  305  (2;  a  Division  Bench  of  the  Calcutta 
High  Court  said   "  we  do  not  think  that  section    185    warrants 

(1)  (1902;  J.  L.  K.26  Bom.  552  (In  re  Lakshman  Oovind). 

(2)  (1913)7.  L.  R.  41  Cal.  305  (Hajani    Benode    v.    All   India  Bankiny 

and  Insurance  Company). 
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"  interference  by  this  Court  merely  upon    the    ground   of   cou- 

"  veuience.     The  decision  of  the    High   Court 

"  can  only  be  sought   when  a  doubt   arises  as   to   the  Court  by 
"  which  an  offence  should  be  enquired  into  or  tried." 

On  the  other  hand  in  20  I.  C  222  (1)  another  Division 
Bench  of  the  same  High  Court  said  : — 

"  The  offence  charged  in  this  case  may  be  said  to  have  been 
"  committed  either  at  Chittagong  or  at  Gujianwalu,  or  partly 
"  at  one  place  and  partly  at  the  other.  The  Court  at  either 
"  place  would  have  jurisdiction.  It  will  be  certainly  more 
"  generally  convenient  that  the  offence  should  be  inquired 
"  into  or  tried  at  Chittagong," — and  a  case  instituted  at  Gujran- 
wala  was  practically  transferred,  under  the  powers  conferred 
by  section  185,  Criminal  Procedure  Code,  from  that  District  to 
Chittagong  the  only  reason  being  that  a  trial  or  inquiry  iu 
the  latter  place  would  be  more  generalhj  convenient. 

Again  in  2  I.  C.  361  (2)  Mr.  Justice  Irwin  of  the  Lower 
Burma  Chief  Court  was  of  opinion  that  section  185,  Criminal 
Procedure  Code,  was  not  restricted  to  cases  in  which  there 
is  doubt  as  to  whether  one  Court  or  another  has  jurisdiction, 
and  held  that  "  the  word  '  should  '  taken  in  its  plain 
"  ordinary  sense,  is  wide  enough  to  include  a  case  in  which 
"  the  doubt  is  on  the  point  whether  the  choice  between  two 
"  Courts,  both  of  which  have  jurisdiction,  should  be  decided 
"  on  the  grounds  of  public  convenience."  The  learned  Judges 
who  are  responsible  for  the  case  reported  in  41  Gal-  3o5  (o) 
appear  to  have  had  knowledge  of  the  Burma  case,  but  do  not 
make  any  reference  to  it  in  their  judgment.  The  decision 
of  their  own  Court  does  not  appear  to  have  been  brought  to 
their  notice. 

After  a  careful  consideration  of  these  authorities  and 
of  14  P.  B.  1889  (4)  (which  however  only  has  an  indirect 
bearing  on  the  point),  I  am  constrained  to  the  opinion  that 
the  view  taken  by  the  Burma  Court  and  the  Calcutta  High 
Court  in  20  I.  C.  222  (1)  is  more  in  consonance  with  the 
wording  of  the  section  itself, 

That  section  runs  "  whenever   any   doubt   arises  as  to  the 

"Court   by   which   any   offence   sJiould  under  the  preceding  pro* 

. "  visions  of  this  chapter   be   inquired    into   or   tried,    the    High 

"  Court may  decide  by  which  Court     .     .     . 

(1)  (1912)  20  Indian  Cases  222  {Hiran  Kumar  v.  Mangal  Sen). 

(2)  (1909)  2  Indian  Cases  361  (Emperor  v.  Chaichal  Sinyh). 

(3)  (1913)  I.  L.  R.  41  Cal.  305  (Rajani   Benode  v.  All  India  Banking 

and  Insurance  Company). 

(4)  14  P.  R.  (Cr.)  1889  {Raja  Shah  v.  Empress), 
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Section  180  is  one  of  the  "  preceding  provisions"  referred 
I  »,  and  tlie  word  "  should"  appears  to  me  to  be  wide  enough 
to  include  a  case  such  as  tho  present  one. 

It  not  infrequently  happens  that  a  High  Court  has  to 
decide  as  to  which  of  two  Courts,  within  its  jurisdiction,  both  not 
necessarily  having  jurisdiction,  should  inquire  into  or  try  some 
particular  offence.  In  such  cases  the  High  Court  acts  under 
section  .5CG,  Criminal  Procedure  Code,  and  sub-clause  (1)  ('/ ) 
of  that  section  specifically  lays  down  that  the  general  con- 
venience of  tho  parties  or  witnesses  can  be  taken  into  con- 
sideration. In  my  opinion  the  object  of  the  Legislature  in 
enacting  section  ]S5,  Criminal  Procedure  Code,  was  to  givo  the 
High  Court  power  to  decide,  on  similar  grounds  and  for  similar 
considerations,  which  of  two  Courts  having  jurisdiction  to  try 
or  inquire  into  an  offence,  but  under  the  jurisdiction  cf 
different  Higb  Court?,  should  inquire  into  or  try  such  offence. 

Agreeing  with  2  I.  G.  361  (1)  and  20  J.  0.  222  (2),  I 
hold  that  the  reference  made  by  the  District  Magistrate  is 
competent  and  that  this  Court  has  the  power  to  decide  which 
Court  shall  inquire  into  the  offence  charged  against  the 
petitioners. 

A  reference  to  the  circumstances  of  the  case  shows  that 
the  Courts  of  Saharaupur  and  Montgomery  agree  in  (ho  view 
that  the  balance  of  convenience  is  in  favour  of  the  inquiry  or 
trial  being  held  in  the  Montgomery  Courts,  and  I  decide 
accordingly,  and  dismiss  this  petition  of  revision. 

The  case  will  proceed  in  tho  Court  of  the  Magistrate  to 
which  it  was  sent  by  the  District  Magistrate  of  Montgomery, 
or  such  other  Magistrate  as  that  District  Magistrate  may  think 
fit  to  send  it 

I  see  no  reason  to  interfere  with  the  order  refusing  bail. 
The  offence  charged  is  a  serious  one,  and  is  not  ordinarily 
bailable.  I  have  no  doubt  that  the  Magistrate  who  will  try  tho 
case  will  bear  the  position  of  Gurdit  Singh  in  mind,  and  will 
not  hesitate  to  admit  him  or  the  other  persons  charged,  to  bail, 
should  the  evidence  led  in  the  case  warrant  such  a  Step. 


1       I '■'"'■'    2  .  rimichal  Singh). 

{2)  (1012;  20  Indian  Cases  222  (Uiran  Kumar  v.  Mangal  Sen). 
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No.  25. 

Before  lion.  Sir  Donald  Johnstone,  Ki.,  Chief  Judge, 
and  Hon.  Mr.  Justice  LeRossignol. 

THE  CROWN"— APPELLANT, 
Versus 
THAKAR  DATT  AND  DEVI  CH AND— RESPONDENTS. 
Criminal  Appeal  No.  192  of  1916. 

Indian  Penal  Code,  section  292 — obscenity — medical  periodical — with 
limited  number  of  subscribers — appeal  by  Government  against  an  acquittal. 

Held,  that  section  292  of  the  Penal  Code  makes  no  exception  in  favour  of 
books  and  papers  only  sold  to  registered  subscribers  nor  does  it  extend 
immunity  on  the  ground  of  the  publisher  having  no  intention  to  corrupt  or 
deprave  or  because  the  publication  is  a  medical  one. 

I.  L.  R.  28  All.  100  (p.  103  top)  (1),  I,  L.  R.  32  Cal.  2-17  (2)  and  I.  L.  R. 
3  All.  837  (3),  referred  to. 

Held  also,  that  if  the  passages  under  consideration  arc  "  obscene  " 
within  the  meaning  of  the  law,  the  mere  fact  that  other  persons  have  pub- 
lished "  obscene  "  matter  with  impunity  is  no  defence,  though  it  might  in- 
directly affect  the  question  of  quantum  of  punishment. 

Held  further,  that  "  obscene "  passages  are  not  excused  because  the 
rest  of  the  publication  is  unobjectionable. 

I.  L.  R.  3  All.  837  (3),  referred  to. 

Held  however,  that  in  this  case  there  was  not  sufficient  reason  for  inter- 
fering with  the  order  of  acquittal  by  the  District  Magistrate. 

11  Indian  Cases  132  (1),  L.  R,  3  Q.  B.  3G0  per  Cockburn,  C.  J.  (;1), 
I.  L.  R.  20  Bom.  193  (6)  and  Gaur's  Penal  Law  of  India,  Volume  I,  notes 
to  section  292,  referred  to. 

Appeal  from  the  order  of  77.  P.  Tullinton,  Esquire,  District 
Magistrate,  Lahore,  dated  the  IQth  January  1916- 

Ar-sistant  Legal  Remembrancer,  for  Appellant. 

Muhammad  Shafi  and  Jai  Gopal  Sethi,  for  Respondentsr 
The  judgment  of  the  Court  was  delivered  by  :  — 

Sir  Donald   Johnstone,  C.   J. — The  accused  persons  are    Sth  Jan.  \917. 
Thakar    Datt   and   Devi   Chand,  respectively,   Proprietor,  and 

(1)  (190.5)  I.  L.  B.  28  All.  100  (103  top)  {Emperor  v.  Ilari  Singh). 
(.2)  (1901)  I.  L.    R.  32   Cal.  247   {Sarat    Chandra    Ghose  v.  King- 
Emperor). 

(3)  (1881)  I.  L.  R.  3  All.  837  (Empress  v.  Indarman). 

(4)  (1911)  11  Indian  Cases  132  =  10  P.  R.  (Cr.)   1911    (F.  B.)   (Emperor 

v.  Kiru). 

(5)  (1808.)  L.  R.  3  Q.  B.  300  (Regina  v.  Ilicklin). 

(li;  (1895;  /.  L.  R.  20  Bom.  193  (Queen-Empress  v.  Purashram  Yeshvant). 
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Printer   and   Editor   of  the  "  Desh     Upkarak."      They   were 
arraigned  under  section  -92,  Indian  Penal  Code,   on  account  of 
alleged  obscenity  in  the  issues  of  18th  August,  1st   September 
and  8th  September  of  1915,    but  have   been  acquitted  by   the 
learned  District  Magistrate.     Against    this   acquittal   Govern- 
ment has  appealed  and  we  have  read  the   evidence,   examined 
the  obnoxious  passages  and  heard  arguments   of   counsel.     The 
District  Magistrate,  marshalling  the   points  in   favour   of   the 
accused,  lays  stress  upon  (a)  the    fact   that   the   paper   is   not 
sold  about  the  streets  (or  apparently  through  news  agents),  but 
only  to  some  485  subscribers,  whose  names  are  to   be   found    in 
a  Register  ;  (o)  that  the  questions  and  answers  objected   to,  all 
relate  to  concrete  questions  of  human    health  and  seem    to    the 
Magistrate  bona  fide  ;  (c)  that,  though  matters  of  this   sort  are 
in  the  West  looked   upon  as  too   private   to   be   blazoned   in   a 
paper  that  may  be  seen  by  thousands,  "  in  the  East  modesty  is 
of  a  different  texture,"  a  proposition   which    lie    illustrates    by 
two  examples  based   on   his  own   observation ;  (c)    that   much 
good  is  done ;   (d)  that,  though   the   publication    is    cheap,    one 
annn  a  cop}r,  it  is  on  much  the  same    footing  ns  the  well  known 
English  looks  of  Family  Medicine,   which    do    not   inflame  the 
imagination    of   the   average    purchasing   father   of    a    family, 
though  they  might  have  this  effect  in   the   case   of    a    prurient 
school  boy;   (e)  that  on  the  face  of  it  there    is    no   rea»oq  "  to 
"  suppose  that  they  (the   objectionable   passages)    are    written 
"  with  intention  to  corrupt  or  deprave." 

Mr.  Herbert  attacks  this  reasoning,  but,  before  stating 
his  line  of  attack,  it  is  as  well  to  hear  what  Mr.  Shan*  has  said 
by  way  of  supplement  to  the  District  Magistrate's  views. 
Mr.  Shah's  arguments  may  be  summarised  thus  : — 

(/)  The  paper  is  called  Tibbi  Akhbar  on  first  page,  is  wholly 
devoted  to  medical  subjects,  contains  no  news  or  articles  on 
non-medical  subjects,  and  has  no  advertisements,  shewing  that 
it  appeals  solely  to  medical  practitioners  and  actual  sufferers. 

(g)  A  publication  does  not  come  within  the  purview  of 
ancb  a  law  as  that  in  section  292,  Indian  Penal  Code,  unless  it 
causes  general  demoralisation  or  real  danger  to  public  morals — 
Russell  on  Crimes,  Volume  II,  page  1878,  paragraph  5. 

(/<)  In  many  periodicals  and  books  of  the  medical  kind 
are  to  be  found  innumerable  passages  much  more  objectionable 
from  the  point  of  view  of  the  general  reader  then  the  pa 
complained  of  here,  and,  so  far  as  is  known,  no  prosecutions 
have  been  Launched  against  thoso  papers,  c.  g.,  "  British  Medi- 
cal Journal,"     page     15S7,     dated     December     lGth,     1905; 
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"  Medical  "World  "  (American),  page  445,  dated  October  1909; 
'■  Charaka  Samhita "  (Indian),  subscribed  to  by  tbe  Govern- 
ment of  India,  page  1077  of  A.  D.  1910; 

"  The  M.  S.  Journal,"  an  Indian  monthly,  of  15th  March 
1909,  page  95; 

"  Practical  Medicine,"  page  194,  of  September  1915; 

"  The  Lancet,"  page  137,  of  January  30th,  1864  ; 

"  The  Medical  World"  again,  page  127,  March  1910  ; 

"  The  Sexual  Life  of  Our  Time,"  by  Bloch,  page  47  ; 

"  The  Sexual  Life"  by  Malchow  (American),  3rd  edition, 
page  133  ; 

Dr.  Scott  on  ':  The  Sexual  Instinct,"  2nd  edition, 
page  421. 

(i)  In  the  passages  objected  to  can  be  found  no  descriptions 
of  "  lurid  scenes  or  passions,"  the  phraseology  is  careful  and 
restrained  and  so  technical  as  to  be  unintelligible  to  the  casual 
reader,  and  only  actual  cases  with  symptoms,  history  and 
treatment  are  touched  upon. 

(j)  All  sorts  of  diseases  are  discussed  in  the  paper  and  not 
only  sexual  matters. 

(fc)  The  paper  has  been  in  existence  for  13  years  and  has 
always  been  run  on  the  same  lines.  On  this  ground,  and  also 
because  other  publications  of  a  more  objectionable  character 
have  escaped  prosecution,  the  accused  might  reasonably  have 
been  under  the  impression  that  they  were  not  transgressing 
the  law,  which  deals  with  a  matter  incapable  of  mathematical 
discrimination  and  the  application  of  which  is  always  difficult 
and  must  always  depend  on  the  personal  equation  of  the 
Judge. 

(I)  This  Court  should  not  set  aside  an  acquittal  save  in 
very  exceptional  cases  and  to  remedy  a  clear  miscarriage  of 
justice,  11  /.  G.  (F.  B.),  132  (I)  a  Lahore  case,  which  we 
think  might  well  be  printed  in  the  Punjab  Record. 

Some  of  these  arguments  Mr,  Herbert  has  no  difficulty  in 
meeting.  For  example,  he  rightly  argues  that  section  292, 
Indian  Penal  Code,  makes  no  exception  in  favour  of  books    and 


(1)  (1911)  11  Indian  Cases  132  =  10  P.  R.  1911  (Cr.)    (F.  B.)   (Emperor 
v.  Kiru). 
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papers  only  sold  to  registered  subscribers,    nor   does   it   extend 

immunity  on   tbe    ground    of   tbe   pub* 
*  Of  1  J     R    2S   All 
100  (at  page' 103   top)  (1)!     Usher  baving  no  intention*   to   corrupt 

32  Cal.  217  (2,  3  All,  or  deprave,  or  because  tbe  publication  is 
a  "  medical  "  one.  He  is  also  right  iu 
saying  that,  if  the  passages  under  consideration  are  "  obscene  " 
within  the  meaning  of  the  law,  the  mere  fact  that  other 
persons  have  published  M  obscene  "  matter  with  impunity  is  no 
defence,  though  it  might  indirectly  affect  the  question  of 
quantum  of  punishment;  and  he  is  on  safe  ground  also  in  con- 
tending that  obscene   passages  are  not  excused  because  the  rest 

of  the  publication    is   unobjectionable  t 

\Cf.  I.  L.R.  3  AH.  836(3).     „   ,  .      .,         .,  . 

1    '     '  But   as   regards   the   other   arguments 

set  forth  by  the  District  Magistrate  and  Mr."  Shafi,  wc  hardly 
think  a  sufficiently  strong  case  has  been  made  out  for  inter- 
ference. 

No   doubt   section    292    says   nothing   about   intention,    or 
about   medical   works,   or   about    agency   for    distribution,    or 
about  immunity    because  only  concrete    cases   are  dealt    with  ; 
but  these  points  nevertheless  have  a  bearing   on    the    problem. 
We  think  this  publication  is  not  shewn    actually    to    reach    the 
general  public.     On  the  face  of  it  the    paper  is  one  that    would 
not  be  subscribed  to  except   by   medical   men    or    by    sufferers 
from  disease,  and  we  cannot  assume   that    the    morals   of   such 
persons     would   suffer    from    what   they    read    in    this    paper, 
which,  in  the  absence  of  general  news   or  writing    on    ordimvy 
journalistic  topics,  would  not  appeal  to  the  man    in    the 
Wc  have  had  the  obnoxious  passages    carefully  translated,    and 
have  anxiously  scrutinised  the    wording,    and    we    find   that  for 
the   most   part   highly  technical    and    unusual    Arabic    w 
are  employed,  some  of  which    would   convey  little  or  nothing  to 
the  average  reader.     There  is  no    attempt   at   what   might   be 
called   lewd    writing,  though,  of  course,  some  of  the  things  dis- 
cussed are  in  their  nature  disgusting;  and,  in  short,  we    cannot 
find    anything  distinctly  calculated  to  incite  a  reader  to    ind 
in  acta  of  indecency  or  immorality.     The  only   point    wo    would 
like  to  emphasize  for  the  future  guidance  of  the    Editor   is    ouo 
in   connection   with    which  wo    find  he  has  at  least    reached  the 
limits  of  decency  and  has  written  of  things  which    many    mi 
think— and  not  altogether  without   reason— should   not    app 
in  a  public  print.     We  would  like    to    see    a    distinction  drawn 

between  (/)  desciiptions  of  disease,  with  remedies  and  treatment 

■ - — 

(1)  (190r>;  /.  L.  R.  88  AIL  LOO  (103  top)  {Emperor  v.  Hart  Singh) 

(2)  (l'.K)l)  1  /..  R.  32  Cal.  :' 17  (Sorol  Chandra  Ghon  v.  King-Emperor), 

(3)  1881)  /.  L.  R.  3  All.  837  [Empreti  v.  Indarman), 


May,  1917.  J  CRIMINAL  JUDGMENTS-No.  25.  99 

therefor,  and  (n)  description  of  defective  sexual  enjoyment, 
with  advice  for  heightening  and  prolonging  such  enjoyment  in 
the  case  of  normal  persons.  Disease  is  a  thing  to  be  combated  ; 
and  descriptions  of  it,  with  cures  suggested,  printed  in  a  paper 
intended  to  reach  sufferers  and  doctors  and  not  likely  to  come 
into  the  hands  of  others,  ai*e  not  criminal  ;  but  advice  of  the 
kind  mentioned  in  (u)  above  is  on  a  different  footing  and 
should  be  kept  out  of  public  prints,  as  it  amounts  to  an  incen- 
tive to  sensuality.  In  the  present  case  we  do  not  go  further 
than  this  that  two  or  three  of  the  passages  under  consideration 
come  dangerously  near  the  boundary-line  between  the  above 
categories,  even  if  they  do  not  overstep  that  line. 

It  will.be  useful  to  note  some  of  the  remaining  principal 
authorities  on  this  difficult  subject.  In  Begina  v.  Hicklin  at 
page  371  (L.  B.  3  Q.  B.  360)  (1)  Lord  Chief  Justice  Cockburn 
said — :<  The  test  of  obscenity  is  this,  whether  the  tendency  of 
"  the  matter  charged  is  to  deprave  and  corrupt  those  whose 
"  minds  are  open  to  such  immoral  influences,  and  into  whose 
"  hands  a  publication  of  this  sort  may  fall.  Now,  with  regard 
"  to  this  work,  it  is  quite  certain  that  it  would  suggest  to  the 
"  minds  of  the  young  of  either  sex,  or  even  to  persons  of  more 
"  advanced  years,  thoughts  of  a  most  impure  and  libidinous 
"  character." 

That  case  was  noticed  in  I.  L.  B.  20  Bom.  193  (2),  a 
ruling  arising  out  of  a  reference  by  a  Sessions  Judge,  asking 
that  a  conviction  regarding  certain  pictures  should  be  set  aside. 
The  learned  Bench  refused  to  interfere  remarking  that  the 
law  leaves  to  the  Magistrate  "  the  question  of  obscenity,  which 
"  is  very  much  one  of  fact." 

The  whole  question  is  discussed  in  Volume  I  of  Gaur's  Penal 
Law  of  India  under  section  292,  Indian  Penal  Code,  where, 
inter  alia,  intention  is  held  to  be  immaterial  and  the  question  is 
said  to  be  one  of  fact  and  not  of  law.  At  page  1052  the  law  as 
laid  down  in  the  well-known  Bradlaugh  and  Besant  case, 
making  criminal  the  publication  of  a  book  advocating  checks 
on  conception  and  explaining  the  means,  is,  on  the  strength  of 
a  Bombay  unreported  case,  found  not  to  be  the  law  in  India. 
We  are  far  from  endorsing  this  view,  as  we  have  already  in- 
dicated above. 


(1)  (1868)  L.  R.  3  Q.  B.  360  (371)  (Regina  v.  Iiicklin). 

(2)  (1895)    I.  L.  R.  20    Bom.  193    (Queen    Empress   v,  Parashrant 

Yeshvant). 


100 


CRIMINAL  JUDGMENTS -No.  25.  [  Rbooup, 


Our  conclusion,  then,  is  that  we  should    not   interfere   and 
this  appeal  is  dismissed. 


dih  Jan.  1917.  LeRossignol,  J. — I  agree  with  all  that   the   learned   Chief 

Judge  has  written  ahove.  Tho  difficulty  of  applying  the  law 
in  cases  of  this  nature  is  very  considerable,  for  in  one  sen^e 
most  medical  treatises  contain  obscene  chapters. 

In  particular  I  concur  heartily  with  the  learned  Chief's 
remarks  on  the  advertisements  of  aphrodisiacs  for  use  by  normal 
persons,  and  I  trust  that  the  respondent  will  take  warning 
therefrom,  for  the  advertisements  are  essentially  obscene  and 
respondent  escapes  punishment  solely  by  reason  of  the  technical 
and  recondite  terms  he  employs. 

Appeal  dismissed. 
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No.  26- 

Before  Hon.  Mr.  Justice  Broadway. 

RAMA  NAND  AND  OTHERS— PETITIONERS, 

Versus 

THE  CROWN,  through  TEJA  SINGH— (Complainant)— 
RESPONDENT. 

Criminal  Case  No.  Hi  of  1916. 

Indian  Penal  Code,  section  323 — personal  action  ends  with  complainant's 
death— Probate  and  Administration  Act,  V  o/1881,  section  89. 

Held,  that  an  action  under  section  323  of  the  Penal  Code  is  a  personal 
one  and  comes  to.an  end  on  complainant's  death  and  the  right  to  cany  on 
the  prosecution  does  not  survive  to  the  legal  representatives  of  the  deceased. 

10  P.  R.  (Cr.)  1908  (1)  and  I.  L.  R.  31  Cal.  993  (F.  B.)  (2),  referred  to. 
Petition  under  section  526  of  the  Code  of  Criminal  Procedure,  for 
transfer  of  the  case  pending  in  the  Court  of  Sardar  Baha- 
dur Captain  JJmda  Singh,  honorary  Magistrate,  3rd  Class, 
Bhiwani,  District  Ilissar,  to  some  other  competent 
Court. 

Kirkpatrick,  for  Petitioners. 

Nemo,  for  Respondent. 

The  order  of  the  learned  Judge  was  as  follows  •  — • 

Broadway,  J. — This  is  au  application  for  transfer  of  the  12th  Jan.  1917. 
case  from  the  Court  of  Sardar  Bahadur  Captain  Umda  Singh, 
Honorary  Magistrate,  Bhiwani.  It  is  not  necessary  for  me, 
however,  to  go  into  the  various  grounds  set  forth  in  the 
application,  which  Mr.  Kirkpatrick  contended  were  amply 
sufficient  for  the  grant  of  this  application,  as  it  appears  that 
the  complainant  in  the  case  is  dead.  The  case  was  one 
under  section  323,  Indian  Penal  Code,  which  is  a  compound- 
able  offence.  It  was  urged  before  me  that  on  the  death  of 
the  complainant  the  case  came  to  an  end,  and  as  authority  for 
this  proposition  I  have  been  referred  to  10  P.  E.  1903,  (1) 
and  /.  L.  B.  3 1  Cal  993,  F.  B.  (2).  These  two  decisions  refer 
to  cases  of  defamation,  but  in  my  opinion  the  principle  therein 
enunciated  applies  equally  to  an  offence  under  section  323, 
Indian  Penal  Code  Just  as  a  prosecution  for  defamation  is 
essentially  a  personal  action,  so  in  my  opinion  is  a  prosecu- 
tion under  section  323,  Indian  Penal  Code.  This  being  the 
case,  it  follows  that  the  right  to  carry  on  a  prosecution 
under   this    section  does   not   survive    to   the   legal   represen- 

(1)  10  P.  R.  (Cr.)  1908  {Ishar  Das  v.  Emperor). 

(2)  (1901j  J.  L..R.  31  Cal.  993  (F.B.)  (Krishna  Behari  Sen  v.  Corpor- 

ation of  Calcutta). 
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tatives  of  the  deceased,  see  section  89  of  Probate  Administra- 
tion Act  (V  of  1881).  In  my  opinion,  therefore,  the  Magistrate 
ought  to  have  dismissed  the  case  on  the  death  of  the  complain- 
ant, and  I  accordingly  treat  this  application  as  a  revision  and 
direct  the  dismissal  of  the  case. 

Petition  accepted. 


No-  27- 

Before  Eon.  Sir  Donald  Johnstone,  Kt.,  Chief  Judge. 

PREM   SINGH— (Accused)— PETITIONER, 

Versus 

THE  CROWN— RESPONDENT. 

Criminal  Revision  No   1910  of  1916. 

Criminal  Procedure  Code,  Act  V  of  1898,  sections  107  and  US- 
security  to  keep  the.  peace— necessity  of  proof —mere  statement  of  accused  that 
he  is  willing  to  give  security  not  sufficient. 

Held,  that  the  mere  statement  by  accused  that  he  is  willing  to  give  security 
is  uot  sufficient  to  justify  an  order  against  him  under  section  107  of  the  Code 
of  Criminal  Procedure  and  such  statement  is  not  the  kind  of  proof  required 
by  section  1 18  as  condition  precedent  to  the  taking  of  security. 

licvision  from  the  order  of  J.  Wilson- Johnston,  Esquire,    District 
Magistrate,  Jheltim,  dated  the  28th  September  1916. 

Petitioner,    in  person. 
Nemo,  for  Respondent. 

The  judgment    of  the    learned    Chief   Judge    was  as    fol- 
lows : — 
VMh  Jan.  1917.  Silt  Donald   Johnstone,  C.   J. — The  orders  of   the  lower- 

Courts  are  very  brief  and  unilluraiuating.  The  only  ground 
stated  for  taking  security  is  that,  when  the  notice  was  read  to 
the  accused,  he  said  he  was  willing  to  give  security.  Now 
look  at  section  107,  Criminal  Procedure  Code — "  likely  to 
"  commit  a  breach  of  the  peace  or  disturb  the  public  tranquil- 
"  lity,  or  to  do  any  wrongful  act  that  may  piobably  occasion  a 
"  breach  of  the  peace,  or  disturb  the   public  tranquillity"  ;  and 

section  118 — "If it   is   proved  that    it   is    necessary   for 

"keeping  the  peace that  the  person should  execute 

"a  bond "    Can  it    be  said    in  the  present  caae  that  there 

is  any  .such  proof  f  When  petitioner  said  he  was  willing  to 
give  a  bond,  did  he  mean  he  intended  to  break  the  peace  r* 
Far  horn  it,  he  meant  just  the  reverse.  He  obviously  meant 
that   he   bo  little  intended   anything   of    the  kiud   that  he   Was 
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ready,  if  asked,  to  execute  a  bond  and  provide  respectable 
sureties  well  knowing  the  bond  would  never  be  enforced.  None 
but  a  lunatic  would  say  directly  or  indirectly  to  the  Magistrate 
— "  I  admit  I  intend  to  break  the  peace  I  cannot  therefore 
M  resist  the  demand  for  security." 

It  is  clear,  therefore,  that  there  is  no  proof  whatever 
agairst  this  man  or  against  his  son  Mani,  who  has  also  been 
bound  over  but  has  not  come  up  here.  I  lay  it  down  hei*e  that 
the  mere  fact  that  an  accused  pers  m  says  he  is  willing  to  give 
security  to  keep  the  peace  is  not  the  kind  of  proof  required  by 
section  118,  Criminal  Procedure  Code,  as  condition  precedent  to 
the  taking  of  security. 

I  allow  this  revision  and  cancel  the  bonds  both  of  this 
petitioner  and  of  his  son  Mani. 

Revision  allowed. 


No-  28- 

Before  Hon.  Mr.  Justice  Shadi  Lai  and  Eon.  Mr.  Justice 

Broadway . 

PAL  SINGH  AND  SURAIN  SINGH— (Convicts)- 

APPELLANTS, 

Versus 

THE  CROWN— RESPONDENT. 

Criminal  Appeal  No.  27  of  1917. 

Indian  Penal  Code,  sections  86  and  300  fourthly-murder  committed  by 

accused  under  influence  of  drink— proper  punishment. 

The  two  accused  assaulted  the  deceased  without  any  direct  motive  but 
apparently  merely  because  they  had  been  drinking  and  literally  beat  him  to 
death  with  lathis. 

Eeld,  that  the  accused  were  guilty  of  murder  under  section  300 
fourthly  of  the  Penal  Code  inasmuch  as  they  must  have  known  that  their 
act  was  *<  so  imminently  dangerous  that  it  must  in  all  probability  cause 
death  or  such  bodily  injury  as  is  likely  to  cause  death  "  but  as  section  86, 
although  attributing  to  a  drunken  man  the  knowledge  of  a  sober  man,  doea 
not  give  him  the  same  intention,  intoxication  would  forma  sufficient  excuse 
for  not  exacting  the  extreme  penalty  of  the  law. 

17  Indian  Cases  800  (1),  referred  to. 
Appeal  from  the  order  of  A.  H.  Brasher,    Esquire,    Sessions  Judge, 
Amritsar,  dated  the  23rd  December  1916. 
Muhammad  Shan,  for  Appellants. 

Public  Prosecutor,  for  Respondent. 

(1)  (1912;  17  Indian  Cases  800  {Nga  Tun  Baw  v.  Emperor). 
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The  judgment  of  the  Court  was  delivered  by — 
Ibth  Feb.  1917.  Broadway,  J. — Pal  Singh  son  of  Khushal  Singh,  and  Sarain 

Singh,  son  of  Kesar  Singh,  Jats  of  mnuza  Padda,  have  been 
convicted  of  having  caused  the  death  of  one  Santu,-  ex-Lambar- 
dar  of  their  village,  and  under  section  302,  Indian  Penal  Code, 
they  have  been  sentenced,  Pal  Singh  to  death  and  Surain 
Singh  to  transportation  for  life. 

Against  their  convictions  and  sentences  they  have  prefer- 
red this  appeal  through  Mr.  Muhammad  Shafi,  and  the  case  of 
Pal  Singh  is  also  before  us  under  section  374,  Criminal 
Procedure  Code,  for  confirmation  of  the  capital  sentence-  The 
fact*  of  this  case  are  given  in  ample  detail  in  the  judgment  of 
the  learned  Sessions  Judge  and  it  is  not  necessary  to  recapitu- 
late them  here  at  any  length.  _  Briefly  stated  they  are  as 
follows  : — On  the  23rd  August  1916  one  Mahanda  instituted  a 
criminal  complaint  under  section  426,  Indian  Penal  Code, 
against  Sunder  and  Bhatti.  On  the  25th  August  1916,  Bhatti 
lodged  a  complaint  under  sections  323  and  341,  Indian  Penal 
Code,  against  Mahanda,  his  son  Sharfu,  and  Santu,  the  deceased 
Both  these  ca-es  were  fixed  for  hearing  before  Sardar  Budha 
Singh,  Honorary  Magistrate,  at  manza  Jhalari  for  the  16th 
September  1916  and  on  that  date  the  parties  with  their  sup- 
porters duly  appeared  before  the  Magistrate. 

Bhatti  is  a  weaver  of  16  years  of  age  and  has  been  practi- 
cally brought  up  by  Sunder,  a,-Kah<ir.  With  Bhatti  on  the  16th 
September  1916  were  Chanda  Singh,  Lambardar,  Sundar  and 
the  two  appellants  With  Mahanda  were  Dhala,  Santa  Singh 
and  Santu,  deceased.  Sardar  Budha  Singh  informed  the  parties 
that  he  would  record  the  evidence  on  the  2Jst  September  on  the 
spot,  and  the  parties  accordingly  left  Jhalari  for  their  homes. 
It  appears  that  Mahanda  and  Dhala  stayed  behind  at  Jhalari 
while  the  deceased  Santu  and  Santu  Singh  started  for  Padda 
by  way  of  Butala.  Of  the  other  party,  Chanda  Singh,  Sundar, 
Bhatti  and  the  two-  appellants  first  proceeded  to  Sathiala, 
where  they  purchased  some  eatables,  and  then  went  to  the  shop 
of  Jhaudu,  liquor  contractor,  where  they  purchased  two  bottles 
of  liquor  some  of  which  they  drank  there,  taking  the  rest 
with  them  to  Baba  Bakala.  Outside  Baba  Bakala  the  party 
drank  more  of  the  liquor  and  while  they  were  drinking  Santu 
came  along  riding  on  a  mare  which  he  had  borrowed  from  one 
Ram  Singh.  With  him,  it  is  said,  was  Santa  Singh.  Both 
these  were  offered  liquor,  but  Santu  refused  to  partake  of  any 
and  rode  on  towards  Padda.  Santa  Singh  took  some  liquor 
which,  however,  made  him  vomit  and  he  went  into  the  village 
of  Baba  Bakala.     After  this  Bhatti   and    his    party   continued 
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their  journey  towards  Padda  in  the  wake  of  Santu  deceased. 
The  liquor  he  had  drunk  began  to  take  effect  on  Sundar  and  he 
and  Chanda  Singh  accordingly  lagged  behind,  their  compa- 
nions gradually  increasing  the  distance  between  them.  On 
nearing  China  Bath,  a  village  not  for  from  Padda,  Chanda 
Singh  called  out  to  the  appellants  and  Bhatti  to  wait  for  them 
but  the  three  did  not  do  so,  and  according  to  Bhatti  the 
appellant  Pal  Singh  told  him  to  take  no  notice  of  Chanda 
Singh  and  Sundar  but  to  hurry  on  as  it  was  necessary  to  "do 
away  with  Santu  today."  The  three  then  passed  along  a 
khal  and  thus  arrived  at  Chah  Virkanwala  ahead  of  Santu, 
and  when  he  arrived  there  Bhatti  was  told  by  Pal  Singh  to 
catch  hold  of  the  mare;  while  Pal  Singh  dragged  the  deceased 
off  the  animal  and  gave  him  several  thrusts  with  his  dang, 
calling  upon  Surain  Singh  to  join  him  in  beating  Santu.  Surain 
Singh  complied  and  proceeded  to  strike  Santu  with  his  fists  and 
knees.  After  Santu  had  been  well  beaten,  it  is  said  by  Bhatti 
that  Pal  Singh  removed  Santu's  shoes  and  khes  and  threw 
them  into  a  sugarcane  field  close  by.  Then  the  two  appellants 
carried  Santu  to  a  place  called  Khangah  Shangi  Shah  near 
mauza  Padda  where  he  was  left.  Bhatti  then  let  the  mare  go 
and  finally  went  home,  the  two  appellants  spending  the  night 
at  their  ghurial.  According  to  the  evidence,  Santu's  cries 
brought  Garni  and  Mit  Singh,  P.  Ws.  6  and  7,  to  the  spot, 
where  they  were  joined  by  Jagat  Singh,  P.  W.  S  and,  as  Santu 
was  unable  to  walk,  he  was  taken  to  his  house  on  a  charpoy 
where  he  succumbed  to  his  injuries  a  short  while  after.  Ac- 
cording to  the  evidence  of  P.  W.  6  Garni,  P.  W.  7  Mit  Singh, 
P.  W.  8  Jagat  Singh,  P.  W.  9  Chanda  Singh,  son  of  Kaura  and 
P.  W.  5  Mussammat  flaro,  widow  of  the  deceased,  Santu 
before  his  death  named  the  two  appellants  as  his  assail- 
ants- 

As  has  been  said  above  Sundar  had  been  overcome  by 
liquor,  and  according  to  P.  W.  11  Chanda  Singh,  son  of  Mayya 
Singh,  his  companion,  Sundar,  succumbed  to  his  potations  and 
Chanda  Singh  was  obliged  to  seek  the  assistance  of  a  son  and 
nephew  of  one  Jiwan  Singh,  who  live  in  China  Bath,  where 
Sundar  was  taken  and  he  and  Chanda  Singh  spent  the  night  at 
the  house  of  Jiwan  Singh  in  that  village.  Chanda  Singh 
states  that  he  and  Sundar  started  for  Padda  on  the  following 
morning  and  on  nearing  their  village  heard  the  cries  of  Santu's 
sister-in-law  who  was  weeping  and  who  told  them  that  Santu 
was  dead  and  that  the  appellants  had  killed  him.  Chanda 
Singh  accordingly  went  to  the  Bias  Police  Station  which  is  some 
four  miles  from  Padda  and   there,   at   10   a.m.,  reported   the 
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matter  detailing  the  circumstances  above  given  and  stating 
that  the  wife  of  Santu  was  accusing  Pal  Singh  and  Snrain 
Singh  of  having  caused  the  death  of  her  husband.  The  police 
proceeded  to  the  village  and  there.,  after  carrying  out  the  usual 
formalities,  commenced  their  investigation  with  the  result  that 
Bhatti  made  a  statement  detailing  the  circumstances  of  the 
assault  on  Santu  as  already  described  above.  The  houses  of 
the  two  appellants  were  searched  and  a  lathi  was  found  in  the 
house  of  Pal  Singh  and  a  pagri  in  the  house  of  Surain  Singh. 
These  were  taken  into  possession  for  two  reasons  :  —  (I)  because 
they  bore  stains  which  appeared  to  be  bloodstains  and  (2) 
because  the  pagri  was  said  to  belong  to  the  deceased.  These 
articles  were  despatched  to  the  Imperial  Serologist  whose  report 
at  page  4  of  the  paper  book  shows  that  the  pagri  was  stained 
with  human  blood  while  the  lathi  bore  bloodstains  which 
were  too  disintegrated  for  their  source  to  be  determined. 

The  Civil  Surgeon  of  Amritsar,  Lieutenant- Colonel  James, 
held  the  post-mortem  examination  of  the  body  of  the  deceased, 
and  according  to  his  statement  it  appears  that  the  deceased 
bore  a  wound  on  the  right  side  of  the  forehead  one  inch  long, 
as  well  as  a  wound  on  the  front  of  the  left  leg  three  inches  long. 
Injuries  detailed  in  the  inquest  report  by  the  police  as  being 
present  on  the  neck  could  not  be  discovered  owing  to  decom- 
position. On  the  right  side  the  3rd,  4th  and  5th  ribs  were 
broken  and  on  the  left  from  the  4th  to  the  11th  ribs  were 
broken,  while  the  breast  bone  was  broken  across  the  middle. 
In  his  opinion  the  deceased  had  been  beaten  to  death,  and  he 
stated  that  "  it  is  extremely  unlikely  that  the  deceased  would 
have  made  any  statement  "  after  receiving  such  injuries  and 
that  death  supervened  within  an  hour  or  half  an  hour.  In 
cross-examination  he  gave  it  as  his  opinion  that  the  deceased 
"became  unconscious  immediately  after  receipt  of  the  injuries." 

In  addition  to  the  evidence  above  indicated  P.  W.  3  Bhag- 
wan  Singh  and  P.  W.  4  Lachhman  Singh  were  sent  up  by  the 
police  as  witnesses  who  professed  to  have  actually  seen  the 
deceased  being  beaten  by  the  appellants. 

Mr.  Shafi  pointed  out  that  the  evidence  against  his  clients 
oonsisted  of  : — 

(1)  the  statement  of  Bhatti, 

(2)  the    direct   testimony     of     Bhagwan      Singh     nnd 

Liachhman  Singh, 

(3)  the  discovery  of  the  lathi  and  pagri,  and 
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(4)  the  statements  of  witnesses  i^elating  to  the  dying 
declarations  made  by  Santu. 

With  regard  to  (I)  it  was  urged  that,  as  the  learned 
Sessions  Judge  had  held,  Bhatti  was  an  accomplice  and  there- 
fore his  evidence  should  not  be  received  without  material 
corroboration. 

For  the  Crown  Mr.  Mul  Chand  frankly  conceded  this  and 
we  have  no  hesitation  in  holding  that  Bhatti  must  be  regarded 
as  an  accomplice,  and  further  that  without  corroboration  his 
evidence  would  not  be  sufficient 

As  to  (2),  it  was  pointed  out  that  the  learned  Sessions 
Judge  had  rejected  the  evidence  of  Bhagwan  Singh  and  Lachh- 
man  Singh.  Mr.  Mul  Chand  again  quite  frankly  (and  in  our 
opinion  quite  rightly)  admitted  that  no  reliance  could  be  placed 
on  the  testimony  of  these  two  persons. 

As  to  (3),  while  admitting  the  discovery  of  the  lathi  and 
pagri  as  alleged  by  the  prosecution,  Mr.  Shan  criticised  the 
evidence  of  P.  W.  5,  Mussammat  Haro,  and  P.  W.  12,  Sardar 
Budha  Singh,  regarding  the  identification  of  the  pagri  as  belong- 
ing to  the  deceased,  It  was  pointed  out  that  there  were  no 
special  marks  on  the  pagri,  and  it  was  urged  that  the  presence 
of  bloodstains  on  such  articles  was  really  of  no  weight,  and 
that  even  if  the  prosecution  theory  regarding  them  were  taken 
as  correct  there  was  not  sufficient  corroboration  of  Bhatti's 
statement.  Finally  we  were  referred  to  the  evidence  of  D.  W.  3, 
Bhan  Singh,  and  D.  W.  4,  Kesar  ]Singh.  The  former  is  the 
brother  of  Pal  Singh  and  claimed  the  lathi  as  his  own  property, 
accounting  for  the  bloodstains  on  it  by  saying  he  had  used  it  to 
kill  rats  with. 

Kesar  Singh  is  the  father  of  Surain  Singh  and  stated  that 
the  pagri  was  his  property  the  bloodstains  being  due  to  his 
nose  having  bled. 

We  have  carefully  considered  this  portion  of  the  case  and 
are  of  opinion  that  the  pagri  belonged  to  the  deceased.  It  is  in 
evidence  that  Santu  was  wearing  such  a  pagri  when  he  appear* 
ed  in  the  Court  of  Sardar  Budha  Singh,  P.  W.  12.  This  wit* 
ness  is  eminently  reliable  and  he  has  sworn  that  he  noticed 
the  colour  of  the  pagri  and  told  Santu  that  a  man  of  his  years 
should  not  wear  such  turbans. 

Again  it  is  beyond  dispu'e  that  when  Santu  was  found 
his  pagri  was  missing-  The  khes  and  shoes  wexe  discovered  at 
the  instance  of  Bhatti  from  the  sugarcane  field — and  Bhatti 
said  that  the  appellants  had  taken  away  the   pagri.     That  it  is 
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capable  of  identiBcation  is  practically  admitted  inasmuch  as 
Kesar  Singh  claims  to  identify  it  as  his  own.  His  statement  is 
opposed  to  that  of  Mussammat  Haro,  P.  W.  5,  and  after  dne 
consideration  we  do  not  think  that  Kesar  Singh  is  speaking 
the  truth.  Had  the  pagri  really  been  his  and  had  the  stains 
on  it  been  due  to  his  nose  having  bled  he  would  have  mention- 
ed  this  fact  to  the  police  at  once.  Yet  he  admits  that  he  did 
not  do  so.  Again  it  is  strange  that  he  should  have  kept  it 
for  so  long  without  having  had  it  washed.  We  have  no  hesita- 
tion in  holding  that  the  pagri  belonged  to  Santu  who  was 
wearing  it  at  the  time  he  was  assaulted. 

As  to  the  lathi,  it  is  immaterial  whether  it  belonged  to  Pal 
Singh  or  his  brother,  bat  the  latter  s  attempt  at  accounting  for 
the  bloodstains  on  it  is  really  absurd.  He  says  he  killed  rats 
with  it,  but  cannot  say  when — he  also  says  Pal  Singh  had  a 
smaller  stick — which  however  was  not  found  in  the  search  and 
has  not  been  produced.  We  can  see  no  reason  to  doubt  that 
the  lathi  was  used  by  Pal  Singh,  The  discovery  of  the  lathi 
however  is  not  corroboration  of  any  value  as  against  Pal  Siugh, 
but  the  finding  of  the  pagri  does  in  our  opinion  afford  some 
good  corroboration  of  Bhatti's  evidence  as  against  Suraiu 
Singh. 

Were  this  all  however  we  would  hesitate  to  hold  it  to  be 
sufficient,  but  there  remains  the  4th  portion  of  the  evidence, 
viz.,  the  dying  declarations  made  by  Santu. 

With  regard  to  this  Mr.  Shati  contended  that  the  opinion  of 
the  medical  witness  should  be  accepted,  aud  that  we  should 
hold  that  Santu  made  no  statement  at  all.  Mr.  Mul  Chand  on 
the  other  hand  referred  us  to  the  statements  of  P.  Ws.  5,  6, 
7,  8  and  9  and  urged  that  the  opinion  of  a  medical  witness 
could  not  really  refute  definite  statements  such  as  these  wit- 
nesses have  made,  and  he  contended  that  their  evidence  afford- 
ed the  strongest  possible  corroboration  of  Bhatti's  statement. 

After  a  careful  consideration  of  all  the  circumstances  and 
of  the  evidence  relating  to  the  dying  declarations,  we  are 
coustraiued  to  hold,  with  all  respect  for  the  opinion  of  the 
Civil  Surgeon,  that  Santu  was  able  to,  and  did,  speak  before 
his  death. 

We  can  find  no  reason  why  P.  W.  6,  Garni,  P.  W.  7,  Mit 
Singh  and  P.  W.  8,  Jag  it  Singh,  should  Bay  that  Santu  named 
the  appellants  it  aa  B  matter  of  fact  he  made  no  statement  at 
all.  We  arc  uf  opinion  that  the  evidence  of  these  witnesses 
cannot  be  brushed  aside  merely  because  of  the  opinion  expressed 
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by  the  Civil  Surgeon,  and  we  feel  convinced  that  they  are 
speaking  the  truth,  and  that  Santu  did  name  the  appellants  to 
them  as  they  allege. 

It  follows  therefore  that  Bhatti's  statement  is  amply 
corroborated  as  against  both  the  appellants.  In  this  view  of 
the  case  it  is  not  necessary  to  discuss  Mr.  Shaft's  suggestion 
that  Santu's  assailants  were  Sundar  and  Chanda  Singh.  We 
need  only  remark  that  in  our  opinion  this  suggestion  had  no 
foundation  or  force. 

We  hold  therefore  that  Santu  met  his  death  at  the  hands 
of  the  appellants,  and  the  only  question  that  remains  is 
whether  the  offence  committed  by  them  falls  within  the 
purview  of  section  HC2,  Indian  Penal  Code,  or,  as  suggested  by 
Mr.  Shafi  whether  section  325  or  section  304  (II  \  Indian  Penal 
Code,  is  applicable.  We  have  no  hesitation  in  saying  that 
section  325,  Indian  Penal  Code,  does  not  apply,  nor,  having 
regard  to  the  merciless  nature  of  the  beating  inflicted  on  the 
deceased,  can  we  allow  that  the  act  of  the  appellants  can  be 
brought  within  the  scope  of  part  2  of  section  304- ,  Indian  Penal 
Code. 

The  medical  evidence  shows  that  the  assault  on  the 
deceased  was  a  brutal  one  and  that  he  was  literally  beaten  to 
death.  When  two  men  set  on  to  a  third  and  beat  him  with 
lathis  with  the  violence  and  brutality  evidenced  by  the  result 
of  the  post  mortem  in  this  case,  there  can  be  no  doubt  that  they 
must  be  held  to  have  known  that  their  act  was  '  so  imminently 
"dangerous  that  it  must  in  all  probability  cause  death,  or 
"  such  bodily  injury  as  is  likely  to  cause  death  "  Their  act 
therefore  would  fall  within  the  de6nition  of  murder  as  given  in 
section  300  (fourthly),  Indian  Penal  Code. 

The  offence  committed  by  the  appellants  therefore  is 
clearly  murder  unless  they  can  appeal  to  any  other  provision 
of  the  Code  which  would  reduce  the  gravity  of  their  offence 

The  only  provision  even  remotely  in  point  is  section  86, 
Indian  Penal  Code,  and  though  the  appellauts  have  not  them- 
selves pleaded  drunkenness,  the  caso  for  the  prosecution  has 
been  from  the  outset  that  the  appellants  were  more  or  less 
intoxicated  at  the  time  when  they  assaulted  the  deceased 

In  these  circumstances  we  feel  that  this  aspect  of  the  case 
must  be  duly  considered,  and  this  notwithstanding  that  we 
have  held  that  section  300  (fourthly),  Indian  Penal  Code, 
applies.     Bhatti  has   stated  that  the  appellants  had  joined  him 
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and  his  other  companions  in  drinking  He  is  corroborated  by 
Chanda  Singh,  P  W.  II,  Jnandu,  P.  Y7.  19— the  liquor  contrac- 
tor, and  P,  W.  2 •>,  Santa  Singh,  and  we  consider  that  this 
evidence  is  sufficient  to  establish  the  fact  that  the  appellants 
had  been  drinking.  In  fact  we  can  find  no  direct  motive  on 
their  part  for  their  murderous  attack  on  Santu,  and  we  feel 
convinced  that  their  action  is  attributable  to  the  liquor  they 
had  imbibed. 

Now  under  section  86,  Indian  Penal  Code,  a  person  "  who 
"  does  an  act  in  a  state  of  intoxication  shall  be  liable  to  be 
"  dealt  with  as  if  he  had  the  same  knowledge  as  he  would 
"  have  had  if  he  had  not  been  intoxicated,  "  and  therefore  in  a 
case  such  as  the  present  it  is  clear  that  the  fact  that  the 
appellants  were  intoxicated  at  the  time  they  assaulted  Santu  is 
no  excuse  and  they  must  be  held  to  have  had  the  knowledge 
referred  to  in  section  300,  fourthly,  Indian  Penal  Code,  aud 
must  ytill  be  held  guilty  of  an  offence  under  section  302,  Indian 
Penal  Code. 

As  far  as  Surain  Singh  is  couceruei  this  concludes  the 
matter,  but  in  the  case  of  Pal  Singh  the  question  rem  tins  as  to 
whether  the  capital  sentence  should  be  confirmed. 

In  this  connection  the  intention  with  which  the  assault 
way  made  may  profitably  be  considered. 

Now  tlie  general  presumption  of  law  is  that  a  man  must  be 
taken  to  intend  the  o  dinary  and  natural  consequences  of  his 
acts.  Section  8  *>,  Indian  Penal  Code,  attributes  to  a  drunken 
man  the  knowledge  of  a  sober  man  when  judging  of  his  action 
but  does  not  give  him  the  same  intention  (17  I.  G.  800)  (1). 
This  knowledge  is  the  result  of  a  legal  fictiou  and  constructive 
intention  cannot  invariably  be  raised.  In  the  absence  of  an 
intention  to  cause  death  or  such  bodily  injury  as  is  likely  to 
cause  death,  it  may  reasonably  be  urged  that  drunkenness  or  a 
state  of  intoxication  would  form  a  sufficient  excuse  for  not 
exacting  the  extreme  pennlty  of  the  law.  In  the  present  case 
we  are  unable  to  find  directly  or  constructively  that  Pal  Singh 
intended  to  cause  death  or  such  bodily  injury  as  would  be  likely 
inse  death,  and  we  therefore  do  not  think  it  necessary  to 
sentence  him  to  death.  — 

say    that    we   cannot    see    any    suTicient 
reason  I  >r  diffa  satiating  the  oases  of  the  two  appellants. 

In  these  circumstances  we  uphold  the  convictions    of    both 
tin-   appellants  under   section  802,     Indian    Penal    Cods,  aud 


1      1912)17  Indian  Cases  800  .(Nga  Tun  Haw  v.  Emperor). 
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maintain  the  sentence  passed  on  Surain  Singh.  We  however 
set  aside  the  capital  sentence  passed  on  Pal  Singh  and  in  lieu 
thereof  sentence  him  to  transportation  for  life. 

Appeals  dismissed. 


No  29- 

Before  Bon.  Mr.  Justice  Shadi  Lai  and  Hon.  Mr. 

Justice  Broadway. 

B1SAKHI    AND  ANOTHER— (Convicts)— APPELLANTS, 

Versus 
THE  CROWN— RESPONDENT. 
Criminal  Appeal  No.  1011  of  1916, 

Indian  Penal  Code,  sections  378  and  75  —  theft — cutting  string  of  a  hass — 
enhanced  punishment,  where  charge  does  nut  specify  previous  convictions — 
Criminal  Procedure  Code,  Act  V  of  1898,  sections  221  (7\  535  and  537. 

Where  the  accused  was  found  to  have  cut  the  string  which  fastened  a 
hass  to  complainant's  neck  and  to  have  forced  the  ends  of  the  hass  sli^ht:y 
apart  in  order  to  remove  the  same  from  her  neck  with  the  result  that  in  the 
struggle  that  ensued  between  her  and  the  accused  it  fell  from  her  neck 
and  was  found  on  the  bed  later  on — 

Held,  that  there  had  been  a  sufficient  "  moving  "  of  the  hass  to  constitute 
the  offence  of  theft  under  section  378  of  the  Penal  Code. 

Held  also,  that  as  the  accused  had  not  leen  in  any  way  prejudiced  in 
their  defence  by  the  omission  in  the  charge  sheet  of  a  specific  charge 
under  section  75  of  the  Penal  Code  relating  to  previous  convictions,  the 
defect  was  cured  by  sections  535  and  537  of  the  Code  of  Criminal  Procedure, 
and  the  Chief  Court  in  appeal  must  decline  to  interfere  with  the  enhanced 
sentences  on  that  ground. 

3  All.  W.  N.  110  (1),  19  W.  R.  41  {Cr.)  (2).  22  W.  R.  39  (Cr.)  (3), 
J.  L.  R.  9  Mad.  281  (4)  and  1  Cal.  L.  R.  481  .5),  distinguished. 

Appeal  from  the  order  of  S.  Wilberfnrce,  Esquire,  Sessions 

Judge,  Ferozepore,  dated  the  19th  October  1916. 
Nand  Lai,  for  Appellants. 
Public  Prosecutor,  for  Respondent. 
The  judgment  of  the  Court  was  delivered  by — 

Broadway,  J.—  Bisakbi  and  Mali v a,  sons  of   Gulaba,  caste 
Bawarya,  of   Dharm    Singhwala,   have    been    convicted   of  an    1 9th  Feb.  l9u. 
offence     under  sections    379-75,    Indian    Penal    Code,   and    on 

(1)  (1883)  3  All.  W.  N.  110  (Empress  v.  Haidar). 

(2)  (1873)  1917.  R.  41  (Cr.)  {Queen  v.  Rajcoomar  Bose). 
1 3)  (1874)  22  TV.  R.  39  {Cr.)  (Queen  v.  Sheik  Jakir). 

(4)  (1887  >/.  L.  R.  9  Mad.  284  (Queen  Empress  v.  Dorasami). 
(5;  (1878)  1  Cal.  L.  R.  481  (Shamjee Nashyo,  Appellant). 
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aocount  of  their  previous  record  as  convicts  have  been  sentenced 
to  transportation  for  life,  against  their  convictions  and  sentences 
they  have  preferred  this  appeal  through  Dr.  Nand   Lai    and   we 
have  heard  Mr    Mool  Chand  on  behalf  of  the  frown. 

The  facts  of  the  case  are  given  in  detail  in    the   judgment 
of  the   learned    Sessions    Judge    and    it    is  not  necessary  to  re- 
capitulate them  here  at  any  length.     It  appears  that  one  Jhandu, 
a  Lohar,  lives  in  Burj  Muhammad  Shah  ;  with  him,  in  addition 
to  his  sons,   Mussammat    Umri,    his    sister,    has    been    residing. 
On  the  night  between  the  6th  and  7th  June  1916  the  whole  family 
was  sleeping  on  different  cots  in    the    courtyard  of  their    house. 
This    courtyard   consists  of  an  open  space  of  ground  in  front  of 
the  house,  which  open  space  is   surrounded   on   all   sides    by    a 
high  wall  in  which  there  is  a    doorway  with  a  reed  door  known 
as  a  khirki.     This  door,  however,  although  it  can   be    closed,    is 
not    provided    with    a    hasp  Knd    chain.      During  the    night    in 
question  Mussammat  Umri,  P.  W.  ),  was  unable  to  sleep  and  was 
smoking  a  huqa  ;    she   heard  the  khirki  opened    but   took    no 
notice  as  she  thought  it  was  one  of  her  nephews.     She  then  felt 
some  one  pull  at  her  hass  which  was  fastened   round    her  neck. 
She  raised  her  arms  and  they  fell  on  the  neck  of  a  man  who  was 
apparently  bending  over  her,  and  who   was    cutting    the   string 
with  which  the  hass  was  fastened  round  her  neck.     She  raised 
an  alarm  and  seized  the  hass    with    one    hand    while    with    the 
other  she  caught  hold  of  the  hair    of    her    assailant.     P.  W.    2, 
Jhandu,  her  brother,  woke  on  her  cries,  and,  as  he  got  up,  was 
attacked  by  two   persons,    the  third  he  saw  was  struggling  with 
Mussammat   Umri.     He    closed    with  one  of  his  assailants   and 
in  the  struggle  that   ensued   he    and  the  mac   lie    had    caught 
passed    through  the  door  into    the  lane  in   front  of    the    house. 
His  two  sons,  Muhammad  Hussain,  P.  W.  3,  and  Talab  Hussain, 
P.  W.    4,  had    also   been    aroused  by  the  crie3  and  the  sound  of 
the  struggle  and  went  to  his    assistance.     A  free   fight   ensued 
with  the  result  that    Jhandu.  Talab   Hussain   and   Muhammad 
Hussain  received  injuries  as  did  the  thief   they    had  captured. 
The  villagers  came  to  the  spot  and  the  remaining  thieves  made 
off.     Bisakhi  was  the  man  ruptured  by  Jhandu. 

Among  tlio  first  to  come  to  the  spot  were  Mobamda,  P.  W. 
.r>  and  Fattu,  P.  W.  7,  closely  followed  by  Nathu,  Lambaidan 
P.  W.  6.  These  persons  saw  two  or  throe  thioves  running 
away.  Fattu  pursued  one,  while  Mohamda  followed  the  other. 
The  thief  chased  by  Fattu  escaped  but  Mohamda  managed  tc 
come  up  with  his  man  in  the  tobacco  field  of  Shera,  Lambardai 
and  there  knocked  liim  down  and  with  the  assistance  of  Nathi 
P.  W.  6,  and  Fattu  P.  W.  7,  who  joined  him    there,  the  seconc 
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thief  waa  caught,  who  turned  out  to  be  Mahya,  appellant.  Shera, 
Lambardar,  arrived  on  the  soene  and  fouud  these  two  persons 
in  custody  but  neither  of  them  would  give  their  names  and  con- 
sequently on  the  following  morning  Shera  accompanied  by  the 
chaukidar  wont  to  the  { olice  station  Maku,  five  kos  distance, 
and  at  7  a.m.  reported  the  occurrence.  The  police  arrived  on 
the  scene  and  took  over  the  two  appellants  and  r-fter  making 
the  usual  enquiry  had  them  and  various  witnesses,  who  had 
been  injured,  duly  examined  by  the  Assistant  and  Sub -Assistant 
Surgeons  The  evidence  of  the  two  Medical  Officers,  Lala 
Diwan  Chand,  Sub-Assistant  Surgeon,  and  Pandit  Chandar 
Shankar,  Assistant  Surgeon,  shows  that  Umri,  Muhammad 
Hussain,  Talab  Hussain,  Fattu,  Jhandu  and  one  Nabi  Bakhsh 
(not  produced  in  Court)  had  received  several  injuries  which 
amounted  to  simple  hurt  although  the  number  of  their  injuries 
were  pretty  considerable.  Similarly  the  two  appellants  had 
evidently  also  received  severe  punishment  from  their  captors. 
The  learned  Sessions  Judge  in  agreement  with  the  unanimous 
opinion  of  the  assessors  has  accepted  the  story  of  the  pro- 
secution as  detailed  above. 

We  have  perused  the  evidence  and  considered  the  criticisms 
made  with  regard  to  it  by  Dr.  Nand  Lai  and  agree  that  the 
case  has  clearly  been  established  against  the  appellants.  The 
defence  set  up  by  them  was  that  they,  along  with  other  persons, 
Bawai*yas  and  Jats,  had  been  shikaring  pig  with  the  aid  of 
dogs  ;  that  they  had  succeeded  in  killing  a  sow  and  that  they 
had  gone  in  pursuit  of  a  young  pig  which  had  entered  into  the 
tobacco  field  of  Sheika  causing  damage  to  it;  that  Shera,  and  the 
other  villagers  belonging  to  Burj  Muhammad  Shah  had  re- 
sented the  damage  caused  to  the  tobacco  and  a  free  fight 
ensued  in  which  a  dog  had  been  killed,  and  because  the 
appellants  did  not  happen  to  have  passes  they  were  detained 
and  this  story  concocted.  An  examination  of  the  police  papers 
shews  that  this  defence  was  not  raised  during  the  investi- 
gation, and  it  was  not  till  the  appellants  were  examined  by  the 
Committing  Magistrate  that  they  thought  of  bringing  forward 
this  story.  We  have  examined  the  evidence  in  support  of 
their  defence  and  we  are  in  full  agreement  with  the  view  taken 
of  it  by  the  learned  Sessions  Judge,  as  pointed  out  by  him  the 
story  told  by  the  witnesses  is  not  only  improbable  but  incon- 
sistent and  full  of  discrepancies.  It  is  not  necessary  to  further 
discuss  this  part  of  the  case. 

Dr.  Nand  Lai  urged  then  that  section  319,  Indian    Penal 
Code,  was  not  applicable  inasmuch  as  the  hass  was  not  "  moved  " 
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within  the  meaning  of  section  378.  After  giving  careful  con- 
sideration to  all  that  was  advanced  in  support  of  this  con- 
tention we  hare  no  hesitation  in  holding  that  it  has  no  force. 
Accoiding  to  the  evidence  of  Muasammat  Umri  the  string  by 
which  the  hass  was  fastened  to  her  neck  was  cut  and  the  ends 
of  the  hass  forced  slightly  apart,  in  order  to  remove  the  same 
from  her  neck,  with  the  result  that  in  the  struggle  that  ensued 
between  her  and  the  thief  who  was  attempting  to  remove  it 
from  her  neck  it  fell  from  her  neck  and  was  found  on  the  bed 
later  on.  In  our  opinion  the  act  of  cutting  the  string  and 
forcing  the  ends  apart  constitutes  a  sufficient  moving  to  bring 
the  act  within  the  purview  of  section  378,  Indian  Penal  Code, 
and  we  hold  therefore  that  section  379  has  been  correctly 
applied.  In  this  view  of  the  case  it  is  not  necessary  for  us  to 
consider  the  question  raised  in  the  course  of  the  arguments  by 
the  learned  counsel  for  the  Crown  as  to  the  applicability  of 
section  457,  Indian  Penal  Code. 

The  next  point  raised  by  Dr.  Nand  Lai  was  that  inasmuch 
as  the  charge  sheets  did  not  include  a  ch.irge  under  section  75 
relating  to  the  previous  convictions  of  the  two  appellants,  they 
were  not  liable  to  the  enhanced  punishment  prescribed  by  that 
section  of  the  Code.  In  support  of  this  argument  we  were 
referred  to  Allahabad  Weekly  Notes  1883,  page  HO  (1)  ; 
19  Weekly  Reporter  41  (Cr.)  (2)  ;  22  Weekly  Reporter  39 
(Or.)  (3)  ;  9  Ma.l.  284  (4)  and  1  0.  L.  R.  481,  (5),  and 
our  attention  was  also  drawn  to  section  221  (7)  of  the  Criminal 
Procedure  Code.  There  is  no  doubt  that  section  221  clearly 
bays  down  that  when  it  is  intended  to  prove  previous  convictions 
against  an  accused  person  for  the  purpose  of  affecting  the 
punishment,  the  fact,  date  and  place  of  the  previous  conviction 
shall  be  stated  in  the  charge,  and  the  authorities  cited  at  the 
bar  with  the  exception  of  1  C.  L  R.  481  (5),  support  Dr.  Nand 
Lai's  contention  as  far  as  they  go  The  rulings  were 
passed  under  the  old  Code  of  1872,  section  439,  the  fast  para- 
graph of  which  is  practically  the  same  as  221  oftheprosent 
Code  ;  but  Mr.  Mool  Chand  has  referred  us  to  sections  535  and 
537  of  the  Criminal  Procedure  Code  arid  has  contended  that 
these  two  sections  clearly  cure  the  defect  referred  to.  The 
rulings  cited  by  Dr.  Nand  Lai  have  been  referred  to  by  us 
and  it  appears  that   the  question  as  to  whether  the  defect  could 

(1)  (1883)  3  All.  W.  N.  110  [Empress  v.  Eaidar). 

(2)  (1873)  L9  W.  R.  Jl  (Or.)  (Queen  v.RajcoomarBose). 

(3)  (1874J  22  W,  R.  39(Cr.)  (Queeni.  Sheik  Jnkir). 

(4)  (1887   /   L.R  9  Mad.  264  (Quem  Empress  v.Dorvtewity. 

(5)  (1878)  1  Cal.  L.  R.  481  (Sham jo  Ippellant). 
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or  could  not  be  cured  by  any  other  section  of  the  Code  then  in 
force  was  not  considered  in  any  one  of  them.  Section  535  is  in  the 
main  a  new  section  although  section  216  of  the  Code  o*  1872 
contained  a  similar  provision.  Similarly  in  the  case  of  section 
537  of  the  present  Code  there  is  no  section  directly  correspond- 
ing with  the  Code  of  J  872,  but  section  203  of  that  Code  laid 
down  that  no  defect  in  the  complaint  or  summons  shall  affect 
the  validity  of  the  proceedings  unless  it  appears  that  the 
accused  person  was  actually  misled  by  such  defect.  Section 
283  of  the  Code  of  1872  provided  that  no  finding  or  sentence 
passed  by  a  Court  of  competent  jurisdiction  shall  be  reversed 
or  altered  on  appeal  on  accouut  of  auy  error  or  defect,  either 
in  the  charge  or  in  the  proceedings  on  or  before  trial.  None  of 
these  provisions  of  the  Code  of  1872  were  referred  to  in  the 
Allahabad  Weekly  Notes  of  1883,  page  110  (I).  The  same  is 
the  case  in  19  W  B.  41  (Or.)  (2)  ;  22  W.  B.  39  (fir.)  (3) 
and  9  Mad.  281  (4).  In  these  circumstances  we  are  not 
pressed  by  these  decisions  and  it  appears  to  us  that  the  pro- 
visions of  section  535  would,  as  contended  by  Mr.  Mool  Chand, 
cure  the  omission  in  the  present  case.  Section  535  lays  down 
that  no  finding  or  senfceuce  pronounced  or  passed  shall  be 
deemed  invalid  merely  on  the  ground  that  no  charge  was  framed, 
unless,  in  the  opinion  of  the  Court  of  Appeal  or  Revision,  a  failure 
of  justice  has  in  fact  been  occasioned  thereby.  In  the  present 
case  it  is  difficult  to  see  how  it  can  be  considered  that,  as  a 
matter  of  fact,  a  failure  of  justice  has  been  occasioned  by  the 
omission  to  include  a  formal  charge  relating  to  the  previous 
convictions  of  the  appellants.  They  were  sent  up  for  trial  to 
the  Sessions  Court  on  a  charge  sheet  which  clearly  contained 
a  note  to  the  effect  that  a  statement  of  the  previous  conviction 
was  attached  therewith.  Each  of  the  appellants  was  specifically 
asked  whether  he  had  been  previously  convicted  aud  in  these 
circumstances  it  seems  clear  that  they  could  qofc  possibly  have 
been  prejudiced  in  their  defence.  The  only  fact  that  it  was 
necessary  for  the  prosecution  to  prove  ia  order  to  render 
section  75,  Indian  Penal  Code  applicable  was  the  fact  of  the 
previous  conviction  and  this  each  of  the  appellants  has  speci- 
fically admitted.  In  these  circumstances  we  have  no  hesitation 
in  holding  that  although  the  charge  on  which  the  appellants 
have  been  tried  and  convicted  was  defective  in  that  the  charge 
sheets  did  not  contain  what  is  contemplated  by  section  22 J  (7), 
Criminal  Procedure  Code,    nevertheless  sections   535    aud    537, 


(1)  (1883)  3  All.  W.  N.  110  (Empress  v.  Eaidar). 

(2)  (1873)  19  W.  R.  41  (Cr.)  (Queen  v.  Rajcoomar  Bose). 

(3)  (1874)  22  W.  R.  39  (Crj  (Queen  v.  Sfteik  J  akin. 

(4)  (1887)  I.  L.  R.  9  Mad.  284  ^Queen-Empress  v.  Dorasanu). 
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Criminal  Procedure  Code,  cure  this  defect  inasmuch  as  there 
has  been  no  failure  of  justice  nor  have  the  appellants  been 
prejudiced  in  their  defence- 

With  regard  to  the  sentence  Dr.  Nand  Lai  urged  that 
even  assuming  that  his  clients  were  held  to  have  com- 
mitted theft  still  the  senteuce  was  out  of  all  proportion 
to  the  crime.  It  appears,  however,  that  the  two  appellants, 
who  are  members  of  a  criminal  tribe,  were  both  convicted  in 
1902  of  dacoity.  Eisakhi  was  sentenced  to  ten  years  and 
Mahya  to  fourteen  years'  rigorous  imprisonment  in  t'mt  case. 
In  spite  of  these  substantial  sentences  it  is  evident  that  the 
appellants  have  not  mended  their  ways  and  we  see  no  j^ason 
to  doubt  that  the  sentences  are  well  deserved.  We  accordingly 
uphold  the  convictions,  maintain  the  sentences  and  dismiss 
the  appeal. 

Appeal  dismissed. 


No  30- 

Before  Bon.  Mr.  Justice  Scott- Smith   and  Bon. 
Mr.  Justice  Broadway. 

KISHEN  SINGH— PETITIONER, 

Versus 

THE  CROWN— RESPONDENT. 

Criminal  Revision  No.  2031  of  1916. 

Criminal  Procedure  Code,  Act  V  of  1898,  sections  526  and  192— 
Jurisdiction-- offence  committed  in  Railway  lands  in  the  Jhind  State- 
power  of  transfer  of  case  by  Chief  Court  from  one  district  to  another 
and  by  District  Magistrate  to  one  of  his  subordinate  Magistrates. 

The  accused  was  charged  with  an  offence  under  soition  409  of  the 
Penal  Code  committed  within  the  Railway  lands  situate  in  the  Jhind 
State.  The  District  Magistrate  of  Rohtak  considered  it  advisable  that 
the  case,  should  be  transferred  for  trial  to  another  district  and  applied 
to  the  Chief  Court  for  orders.  The  Chief  Court  thereon  transferred  the 
case  to  the  District  Magistrate  of  Hissai  with  the  direction  that  he  should 
either  dispose  of  the  case  himself  or  make  it  over  for  trial  to  some 
competent  Magistrate  in  his  district.  The  District  Magistrate  of  Hissar 
accordingly  made  over  the  case  to  the  Honorary  Magistrate,  1st  Class, 
Bhiwani,  who  tried  the  accused  and  convicted  and  sentenced  him.  On 
appeal  to  the  Court  of  the  Political  Agent,  Phulkian  States,  tbe  jurisdiction 
of  the  Honorary  Magistrate  was  challenged. 

Held,  by  the  Chief  Court,  that  under  section  520  of  the  Code  of 
Criminal  Procedure  the  Chief  Court  had  power  to  transfer  the  case 
for  trial  by  any  Court  in  the  Province,  and  under  section  192  the  District 
Magistrate         I  had   power   to  transfer  it    for  trial  to  any  Magistrate 

subordinate    to  him  (^both  theM  sections   being  in  force  in  the  Railway 
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lands  concerned),  and  that  there  was  nothing  in  Government  of  India, 
Notifications  Nos.  515.1.  B.  and  516-J.  B.,  dated  17th  March  1913,  do- 
priviDg  the  District  Magistrate  of  his  power  of  transfer  ;  that  consequently 
the  Honorary  Magistrate  had  jurisdiction  to  try  the  case. 

Case     reported     by    L.  If.     Crump,     Esquire,     Political    Agent, 
Phulkian     States,   and    Sessions  Judge,   Patiala,    with   his 
No.  9517  of  17th  November  1916. 
Nemo,  for  Accused. 

Government  Advocate,  for  Respondent. 

The  order  of  the  Court  was  delivered  by  — 

Broadway,  J. — In  the  course  of  the  trial  of  a  charge  19th  March  1917 
against  Bandu  and  others,  Kishen  Singh,  son  of  Mali  tab  Singh, 
appeared  as  a  witness  for  the  prosecution.  The  District 
Magistrate  of  Rohtak  who  was  trying  the  said  case,  con- 
sidered that  the  statement  made  by  Kishen  Singh  aroused 
grave  suspicions  against  him,  and  he  accordingly  directed 
the  Police  to  investigate  the  matter. 

This  investigation  resulted  in  the  Police  sending  up 
Kishen  Singh  for  trial  on  a  charge  under  section  409,  Indian 
Penal  Code.  The  case  came  before  the  same  District  Magis- 
trate, who  came  to  the  conclusion  that  it  would  bo  bfttter 
that  he  should  not  try  the  case,  and  considering  there  was 
no  other  Magistrate  in  the  Rohtak  District,  qualified  to  try 
it,  referred  the  matter  to  this  Court  with  the  request  that 
the  case  be  transferred  to  another  District. 

This  Court  on  the  10th  June  1916  transferred  the  case 
to  the  District  Magistrate  of  Hissar  with  the  direction  that 
he  should  either  dispose  of  the  case  himself  or  make  it  over 
for  trial  to  some  competent  Magistrate  in  his  District. 

The  District  Magistrate  of  Hissar  accordingly  made  over 
the  case  to  Khan  Bahadur  Mir  Abid  Hussain,  Honorary 
Magistrate,  1st  Class,  Bhiwani,  who  tried  Kishen  Singh  and 
committed  and  sentenced  him. 

The  offence  of  which  Kishen  Singh  had  been  convicted  was 
committed  within  Railway  lands  situate  in  a  Native  State 
( Jhind)  and  the  appeal  was  therefore  filed  in  the  Court  of  the 
Political  Agent,  Phulkian  States.  At  the  hearing  of  the  appeal 
objection  was  taken  to  the  jurisdiction  of  Khan  Bahadur 
Mir  Abid  Hussain  on  the  ground  that  as  a  Magistrate  of 
the  1st  Class  he  was  not  competent  to  try  an  offence  com- 
mitted  on   Railway   lands  situate  in  a  Native  State. 

This  objection  was  based  on  a  ruling  of  a  former  Political 
Agent   which  was  to    the   effect  that   according   to   sohedule 
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I  to  the  Government  of  India  Notification  No.  5 16-1. B, 
dated  17th  March  1913,  such  cases  could  only  be  tried  by 
the   Deputy  Commissioner   as   District  Magistrate. 

The  present  Political  Agent  was  not  satisfied  with  the 
correctness  of  this  ruling  of  his  predecessor  and  has  accord- 
ingly referred  the  case  to  this  Court  in  order  to  obtain  a 
definite  decision. 

After  hearing  the  learned  Government  Advocate  and  after 
a  careful  consideration  of  the  relevant  notifications  we  are 
of  opinion  that  Khan  Bahadur  Mir  Abid  Hussain  had  jurisdic- 
tion to  try  this  case. 

By  Government  of  India  Notification  No  515-7.  B  ,  dated  )7th 
March  1913,  the  following  provision  was  made  for  the  ad- 
ministration of  all  "  linds  lying  within  the  States  specified 
"  in  the  second  column  of  the  schedule  hereto  annexed,  which 
"  are,  or  may  hereafter  be,  occupied  by  the  Railways  specified 
"  in  the  first  column  of  the  said  schedule "  : — 

(1)  All  laws  for  the  time  being  in  force  iu  the  districts 
of  the  Punjab  specified  in  the  third  column  of  the  said 
schedule  shall  be  in  force  iu  the  lands  lying  with  a  the  States 
specified  in  the  corresponding  entry  in  the  second  column 
which  are  occupied  by  the  portions  of  the  Railways  specified 
in  the   corresponding  entry  in  the  first  column  thereof      .     .     . 


(3)  All  Courts  having  for  the  time  being  jurisdiction  within 
the  said  districts  shall  have  the  like  jurisdiction  within  the  said 
lands. 

Under  this  notification  it  is  clear  that  the  present  case 
was  triable  in  the  Courts  of  the  Rohtak  District  compe- 
tent to  try  offences  of  this  nature  if  committed  within  that 
District. 

By  Government  of  India  Notification  No.  516-7.  B.,  dated 
17 th  March  1913,  certain  arrangements  were  made  i%  for  the 
purposes  of  criminal  jurisdiction  "   and  it   was  notified    that — 

"  (1)  Within  the  lands  occupied  by  the  Railways  as  afore- 
"  said,  the  Officers  and  the  Court  mentioned  in  the  corres- 
"  ponding  entries  in  the  3rd,  4th  and  5th  columns  of  the 
"  first   schedule   shall  exercise  respectively — 

"  (a)  the  powers  of  a  District  Magistrate  including  ail 
M  powers   conferable  on  a  District  Magistrate  ; 

"  (6)  the   powers  of  a  Court  of  Session.';  and 
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"  (c)  the  powers  of  a  High  Court  as  described  in  the 
"  Code  of  Criminal  Procedure,  1898,  as  for  the  time  being 
"  in  force  in  the  said  lands." 

According  to  tbe  schedule  referred  to,  so  far  as  the  present 
case  is  concerned,  the  Deputy  Commissioner  of '  Rohtak, 
the  Political  Agent,  Phulkian  States,  and  tbe  Chief  Court 
of  the  Punjab,  were  to  exercise  the  powers  referred  to  in 
(1)  (a),  (6)  and  (c)  respectively.  This  has  apparently  been 
taken  to  mean  that  tbe  only  Court  in  the  Rohtak  District 
competent  to  try  offences  committed  within  the  lands  referred 
to  was  that  of  the  Deputy  Commissioner,  a  view  that  appears 
to  us  to  be '  obviously  erroneous,  having  regard  to  the  fact 
that  the  Deputy  Commissioner  is  empowered,  under  1  (a) 
to  exercise  "  the  powers  of  a  District  Magistrate  including 
all  powers  conjerable  on  a  District  Magistrate." 

Now    under  Government  of  India  Notification  No.  5 17 -I.B ., 
dated  17th  March  1913,  the  Code  of  Criminal    Procedure,    1898, 
has  with  some  slight  omissions  and  variations    (which  however 
have     no    bearing    on  the   point   under   consideration)    been 
extended   to   these  lands. 

Sections  190  and  192  ot  the  Criminal  Procedure  Code 
are  in  force  in  these  lands,  and  the  powers  conferred  on 
District  Magistrates  by  these  sections  have  not  been  taken 
away  by  either  of  the  notifications  referred  to.  Indeed  the 
wording  of  (1)  (a)  of  Notification  No.  516-1. B.  clearly 
indicates  that  all  the  powers  conferred  on  District  Magistrates 
by  the  Criminal  Procedure  Code  are  to  be  exercised  by  the 
Deputy  Commissioners  specified. 

Section  192  (1),  Criminal  Procedure  Code,  empowers  a 
District  Magistrate  to  transfer  "  any  case  of  which  he  has 
"  taken  cognizance,  for  enquiry  or  trial,  to  any  Magistrate 
"  subordinate  to  him,"  and  it  follows  therefore  that  a  Deputy 
Commissioner  has,  under  this  notification,  No.  516-7.  B.,  the 
power  to  transfer  cases  of  this  nature  to  a  Magistrate  subordi- 
nate to  him. 

No  doubt  in  the  Rohtak  District  a  Magistrate  of  the 
1st  Class  could  not  take  cognizance  of  an  offence  committed 
within  such  lands,  but  the  "  Deputy  Commissioner "  could 
confer  the  necessary  jurisdiction  on  such  a  Magistrate  by 
taking  action  under    section    192,  Criminal    Procedure    Code. 

Khan  Bahadur  Mir  Abid  Hussain  however  is  a  Magistrate 
of  the  Hissar  District  and  ordinarily  could  not  exercise 
jurisdiction  in  the  present  case. 
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This  Court  however  transferred  the  case  to  the  District 
Magistrate  of  Hissar  thus  conferring  on  that  Officer  jurisdic- 
tion to  dispose  of  it. 

Section  526,  Criminal  Procedure  Code,  is  in  force  in 
these  lands  and  this  Court  had  clearly  power  to  make  the 
said  order  of  transfer.  The  District  Magistrate  of  Hissar 
wa9  directed  to  either  try  the  case  himself  or  make  it  over 
for  trial  to  some  competent  Magistrate  subordinate  to  him. 
He  obviously  acted  under  section  192,  Criminal  Procedure 
Code  and  the  trying  Magistrate  had,  therefore,  the  necessary 
jurisdiction. 

We  accordingly  hold  that,  under  the  notifications  referred 
to  above,  the  Deputy  Commissioner,  as  District  Magistrate, 
has  the  power  to  try  the  offences  governed  by  the  said 
notiBcations,  or  to  transfer  them  under  section  192,  Criminal 
Procedure  Code  to  some  Magistrate  subordinate  to  him,  and 
that  this  Court  is  empowered  to  transfer,  under  section  526, 
Criminal  Procedure  Code,  all  such  cases  for  trial  by  any 
Court  in  the  Province.  Khan  Bahadur  Mir  Abid  Hussain 
had  jurisdiction  to  try  this  case  and  wo  accordingly  return 
the  record  to  the  Political  Agent,  Phulkian  States,  for  disposal 
of  the  appeal  on  the  merits. 
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No  31. 

Before  Ron.  Mr.  Justice  0  he  vis. 

THE  CROWN 
Versus 
SAUDAGAR  RAM— ACCUSED. 

Criminal  Revision  No.  1017  of  1917. 

Criminal  Procedure  Code,  Act  V  of  1898,  section  250  -order  to  pay  com- 
pcnsation     made  on  same  day. 

The  Magistrate  i  aisorler  kcq/uttingtha  vxjusel  rile  "  in  acquitting 
"  the  accuse  I  I  call  on  Siu  hgar  complain  int  to  shew  cause,  etc."  and  on  the 
same  day  and  on  4he  next  page recorded  Saudagar's  s.atement  and  then  made 
the  order  to  pay  comp>  nsation. 

Held,  th.il  the  order  for  compens  tion  was  not  illegal  under  section  250, 
Criminal  Procedure  Code,  as  haviug  been  made  subsequent  to  the  odsr  of 
acquittal. 

8  Bow.  L.  R  847     1  ■,  followed 

57  P.  R  (Cr.)  1905  (2),  distinguished. 

Case  reported  by  S    S.  Harris    Esquire,  Sessions  Judge,  Lynllpur, 
with  his  Xu.  65     of  -2nd  June  1^17. 

The  order  of  the  le  trued  Judge  was  as  follows  : — 

Chevis,  J. — The  learned  Sessions    Judge  is  not  correct  in    2$th  June  1917. 
saying  that  the   Magistrate  acq  nitre  1    and  then  called  on   com- 
plainant to  shew  cause.  The  Magistrate  writes "'  in  acquitting  the 
accused  1  call  on  Saadagar  to  shew  cause,  etc." 

On  the  same  day  and  on  the  next  pag?  comes  Saudagar's 
statement,  and  then  the  order  to  pay  compensation  This  I 
regard  as  sufficient  compliance  with  section  ~b'\  Criminal  Pro- 
cedure Code,  see  8  Bom  L.  R  d47  (I).  The  present  case  is  on 
all  fours  with  the  Bombay  case,  and  I  consider  57  P.  R. 
1905  (2)  distinguishable. 

I  decline  to  interfere. 

Revision  rejected. 


(lj  (1906)  8  Bom  L.  R  847  ^Emjeror  v.  Punam  Chand\ 
Ci)  57  P.  R.  (Cr.)  1905  (JNarpat  Rai  v.  King-Em\ 
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No.  32. 
Before  Hon.  Mr.  Justice  Leslie  Jon??. 
THE  CROWN 
Versus 
SITA  RAM  AND  OTHERS— (Accused). 
Criminal  Revision  No.  '^22  of  1917. 
Criminal  Procedure  Code,  Act   V  of  1898,   sections   133  and   137  — 
Magistrate  should  proceed  as  in  a  summons  case. 

The  Magistrate  in  the  course  of  an  inspection  of  the  spot  noticed  that 
accused  had  erected  a  lhara  which  took  up  part  of  an  open  space  ia  the 
v.llagt  and  after  gettiDg  the  Giruawar  Kanungo  to  write  out  a  report  issued 
a  provisional  order  under  section  133  of  the  Code  of  Criminal  Procedure 
lor  the  removal  of  the  thara  and  called  upon  accused  to  show  cause  why 
tue  order  should  not  be  made  absolute  Accused  then  put  in  a  written 
statement  to  the  ut'ect  that  no  obstruction  to  the  thoroughfare  had  been 
caused  .  ud  afterwards  pioduced  a  number  of  witnesses  who  gave  evidence 
to  tue  same  effect.  Tho  Magistrate  without  recording  any  evidence  for 
the  prosecu  ion  made  the  order  absolute  under  section  137  (3)  of  the  Code. 

Held,  that  the  Magistrate  should  have  proceeded  as  in  a  summons  caso 
and  tue  order  pasatd  was  consequently  iiiega.. 

J.  L  R.  11  bom.  375  \X),  1.  L.  R  24  Cal.  395  (2),  /.  L.  R.  31  All.  453  (3, , 
and  147  t.  L.  R.  l'JUl  i4,,  refeired  to. 

Case  reported  by  H.  Harcourt,  Esquire,  District  Mo   istrate, 
Uohtak,  with  his  No.  126-G  .  'luted  the  2nd  January  1017. 
St  mo,  for  Crown. 
Hup  Ham,  for  Accused. 

The  proceedings   are  forwarded  for  revision  on  the  fallowing 

grounds  : — 

The  Sub-Divisional  Magistrate,  Souepat,  has  made  absolute 
under  sectiun  137,  Criminal  Procedure  Code,  an  order  dealing 
with  tbe  demolition  of  two  platforms  situated  in  village  Filaoa, 
and  ullegeel  to  bo  obstructing  the  roadway. 

The  niaiu    ground  of   objection  taken  to  the   order  is    iliat 
no  prosecution  evidence  has  been  recorded  by  the   Magistrate. 
1  have  examined   the   tile.     There   is    evidence   in    it,    but    it 
appearsto  be  all  defence  evidence.     For  prosecution  purposes 
tbe  tougibtrato  has  relied  on  his  inspection  of  the  bite. 

This  won't   quite  do.     Vide  the    words  "  as  in  a  summons 
ease"  in  section  137,  Criminal  Procedure  Code,  and   also  11  B> 
375,  24  0  3b5  and  31  All    153.     Xo  doubt  prosecution  evidence 
hud  to  be  placed  ou  record. 

[1887J   1.  L.    B.   11   Bom.   375   {In  the   matter  of  the   petition  of 
Mahadaji). 
[2)  (lh'.'7»  1.  L.  /.'.  24  Cal.  3U5  {SrinaVi  Uuy  v.  Ainaddi  Haider). 
('6,  il'JUU;  i.  L  /v.  ,;i  All.  453  King-Emperor  v.  ttingu). 

(\)  117  /'    /..  R  .  A  "ram  Chi 
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I  am  assured  that  the  order  in  fact  seriously  affects 
applicants.  I  therefore  forward  the  case  to  the  Honourable 
Judges,  Chief  Court,  with  the  recommendation  that  it  be  Set 
aside,  and  proceedings  commenced  anew  if  that  course  be 
thought  desirable  by  Sub-Divisional  Magistrate. 

The  order  of  tire  learned  Judge  was  as  follows-  — 

Leslie  Jones,  J. — This  is  a  case  reported  by  tbe  District  24ith  Feb  1917, 
Magistrate  of  Rohtak.  It  appears  tbat  one  Amin  Lai,  a 
Jat  of  Pilana,  filed  a  complaint  in  the  Court  of  the  Magis- 
trate that  a  certain  wall  belonging  to  Dhanna,  etc.,  was  in 
a  dangerous  condition.  The  Sub-Divisional  Magistrate 
visited  the  spot  and  issued  a  conditional  order  under  section 
133,  Criminal  Procedure  Code.  That  order  was  afterwards 
complied  with,  but  during  the  course  of  his  inspection  he 
appears  to  have  noticed  that  Dhanna,  etc ,  had  erected  a 
lhara  which  took  up  part  of  an  open  space  in  the  village. 
The  Girdwar  Kanungo  acting  probably  under  the  instruction 
of  the  Magistrate  wrote  out  a  report  in  which  he  referred 
to  the  fact  that  the  Magistrate  had  already  seen  the  tliara 
himself.  As  regards  the  tliara  another  conditional  order 
was  issued  under  section  133,  Criminal  Procedure  Code, 
the  accused  being  called  upon  to  show  cause  why  the  order 
should  not  be  made  absolute.  The  accused  then  put  in  a 
written  statement  to  the  effect  that  no  obstruction  to  the 
thoroughfare  had  been  caused,  and  afterwards  they  produced 
a  number  of  witnesses  who  gave  evidence  to  the  same  effect. 
Nevertheless  the  Magistrate  who  had  not  recorded  any  evi- 
dence for  the  prosecution  made  the  order  absolute  under 
section    137   (3),  Criminal  Procedure  Code. 

The  Magistrate  should  have  proceeded  as  in  a  summons 
case.  There  is  ample  authority,  vide  I.  L.  B.  11  Bom  375  (I), 
/.  L.  B  24  Gal.  395  (2),  I.  L.  B.  31  All.  453  (3)  and 
147  P.  L.  B.  1901  (4),  for  holding  that  the  order  passed 
was  illegal. 

The  revision  is  therefore  allowed  and  the  order  of  tbe 
Magistrate  under  section  137,  Criminal  Procedure  Code,  is  set 
aside. 

Bevision  accepted. 


(1)  (.1S87)   I.  L.   R.   11   Bom.  375  (In  the  matter   of  the  petition    of 

Mahadaji). 

(2)  (1897)  /.  L  R.  24  Cal.  395  (Srinath  Roy  v.  Ainaddi  Haider). 

(3)  (1909)  /.  L.  R.  31  All.  453  (King-Emperor  v.  Uingu). 

(4)  117  P.  L.  R.  1901  (Emperor  v.  Karam  Chand}, 


124  CRIMINAL  JUDGMENTS— No.  83.  [Recobd, 

No.  33- 

Before  Eon-   Mr.  Justice  Scott- Smith. 

THE  CROWN 

Versus 

GURDITTA— (Accused). 

Criminal  Revision  No.  169  of  1917. 

Workmen  s  Liability  Act,  XI IT  of  1859—720/  applicable  to  cartmcn. 
Ueld  that  a  cartman  is  not  a  labourer  to  whom  the  provisions  of  Act 
XIII  of  1859  apply. 

1  Weir  690  (1),  referred  to. 

Case   reported   by    S.     Will  erf orce,      Esquire,     Sessions     Jiulge, 
Ferozepore,   with  his  No  34  /.  of  22nd  January  1917. 

Qaror-ud-Din,  for  Accused. 

P.  D.  Khanna,  for  Complainant.  " 

The  facts  of  this  case  are  as  follows .— 

In  this  case  the  Magistrate  has  held  that  accused  is 
a  labourer  who  had  received  an  advance  for  work  from  the 
complainant.  The  Magistiaie  has  held  that  the  accused  has 
refused  to  work  for  his  advance  and  has  ordered  that  either 
the  money  due  must  be  paid  or  that  the  accused  must  work 
off  the  advance. 

The  accused,  on  conviction  by  Muhammad  Aslam  Hayat 
Khan,  exercising  the  powers  of  a  Magistrate  of  the  1st  Class 
in  the  Ferozepore  District,  was  sentenced,  by  order  dated 
the  30th  day  of  September  1916  under  section  2  of  Act  XIII 
of  1859,  to  pay  Rs.  32- 11-0  to  the  complainant  or  to  work 
for  him  to  that  extent. 

The  proceedings  are  forwarded  for  revision  on  the  following 
grounds  : — 

In  my  opinion  Act  XIII  of  1859  does  not  apply  to  this  case 
for  the  following  reasons  : — 

The  accused  borrowed  money  from  the  complainant  and 
agreed  that  in  repayment  of  this  sum  he  would  cart  kankar 
from  Ferozshah  to  Ferozepore.  The  agreement  did  not 
imply  any  personal  labour  on  behalf  of  the  accused.  This 
is  admitted  by  the  complainant  himself.  The  Magistrate  did 
not  admit  this  argument  as  the  accused  are  sweepers.  This 
seems  no  sufficient  reason  for  importing  into  an  agreement 
conditions  which  were  not  contained  therein.  It  is  also  argued 
with  some  force  that  Act  XIII  of  1859  docs   not  apply  to  this 

'I    (1877)  1  Weir's  Crim.  Rulings,  page  G90. 
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agreement  and  on  this  point  P.  R,  2  of  19]  6  W8S  referred 
to.  A  more  direct  authority  is  contained  in  1  Weir,  page 
690.  I  recommend,  therefore,  that  the  order  of  the  Magistrate 
be  set  aside. 

The  order  of  the  learned  Judge  was  as  follows  :— 

Scott-Smith,  J. — As  pointed  out  by  the  learned  Sessions  30th  March  1917. 
Judge  1  Weir  6  30  (1)  is  authority  for  holding  that  a  cartman  is 
not  a  labourer  to  whom  the  provisions  of  Act  XIII  of  1859 
apply.  I  agree  with  the  view  there  taken.  I  accept  the  revision, 
and  set  aside  tho  order  of  the  Magistrate  and  acquit  the 
accused. 

Revision  accepted. 


No  34 

Before    Hon.  Mr.  Justice  Scott-Smith  and  Flon.  Mr.   Justice 

Broadway. 
THE  CROWN 
Versus 
AJAIB   SINGH-(Acccsed). 

Criminal  Revision  No.  2098  of  1916. 

Criminal  Frocedare  Code,  Act  V  of  1898,  sections  195  and  476  — 
whether  sanction  is  necessary  where  offence  ioas  committed  during  police 
inquiry  before  proceedings  in  Court— also  ichether  persons  not  named  in 
the  sanction  can  be  tried  along  with  those  named. 

The  Additional  Sessions  Judge  of  Lahore  acting  under  section  476, 
Criminal  Procedure  Code,  directed  the  prosecution  of  one  G.  R.,  but  not 
of  the  present  petitioner,  for  an  offence  under  section  466,  Penal  Code. 
The  District  Magistrate  thereon  directed  the  police  to  make  an  inquiry 
into  the  allegations  and  prepare  the  case  for  trial.  The  police  reported 
that  A.  9.,  the  present  petitioner,  had  instigated  the  offence  committed  by 
G.  R.,  such  instigation  having  taken  place  during  the  police  inquiries 
into  the  circumstances  which  led  to  the  murder  of  one  S.  and  before 
any  proceedings  in  any  Court  had  taken  place,  and  having  for  its  object 
the  preparation  of  an  alibi  for  one  B.  The  District  Magistrate  thereon 
directed  that  the  petitioner  be  tried  jointly  with  G.  R.,  on  charges  under 
sections  193  and  193-109  of  the  Penal  Code. 

Held  that,  as  the  alleged  offence  of  petitioner  was  committed  during 
police  inquiry  and  before  any  proceedings  had  taken  place  in  any  Court, 
sanction  under  section  195,  Criminal  Procedure  Code,  was  not  required. 

I.  L.  R.  26  Cal.  786  (2)  and  3  Cal.  W.  N.  33   (3),  followed. 

4  Bom,  L.  R.  268  (4)  and  27  All.  W.  N.  288  (5),  referred  to. 

14  Bom.  L.  R.  362  (6),  distinguished. 


(1)  (1877)  1  Weirs  Criminal  Rulings,  page  690. 

(2)  (1899)  I.  L.  R.  26  Cal.  786  (J  a  gat  Chandra  v.  Queen-Empress). 

(3)  (1895)  3  Cal.  W.  N.  33  (Putiram  Ruidas  v.  Muhammad  Kasim). 

(4)  (1902)  4  Bom.  L.  R.  268  (Noor  Muhammad  v.  Kaihosru). 

(5)  (1907)  27  All.  W.  N.  288  [Emperor  v.  Tabarak  Zaman  Khan). 

(6)  (1912)  14  Bom  L.  R.  362  (In  re  Khanderao). 
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Held  also,  that  section  195  of  the  Code  operates  as  a  bar  to  the 
trial  of  certain  offences  and  the  tost  of  the  necessity  for  the  grant  of  sanction 
is  the  character  of  the  offence  and  not  of  the  offender ;  once  the  bar 
imposed  by  the  section  to  the  trial  of  an  offence  has  been  removed  the 
Magistrate  before  whom  the  trial  takes  place  is  not  barred  from  issuing 
process  against  and  trying  persons  who  have  not  been  specifically  named 
in  such  san  jtion  or  in  an  order  under  section  17P,  as  the  case  may  be. 

Case  reported  by  S.  S    Harris,  Esquire,  Sessions   Judge,  Lyallpur. 
with  his  No.  1309  of  16th  December    1916. 

Government  Advocate,  for  Crown. 

Hakumat  Rai,  for  Accused. 

The  proceedings  are  forwarded  for  revision  on  the  following 
grounds  :  — 

The  learned  District  Magistrate  of  Lyallpur  is  of  opinion 
that  he  can  proceed  against  Ajaib  Singh  without  any  sanction. 
It  is  important  that  this  point  be  decided  before  convic- 
tion, because  after  conviction,  by  reason  of  section  537, 
Criminal  Procedure  Code,  such  an  objection  cannot  legally 
be  raised,  unless  the  want  of  sanction  has  in  fact  occasioned 
a  failure  of  justice. 

The  Additional  Sessions  Judge  acting  under  section  476, 
Criminal  Procedure  Code,  directed  the  prosecution  of  Ganpat 
Rai  and  Amdah  Ram.  He  did  not  direct  tbe  prosecution 
of  Ajaib  Singh  and  it  is  admitted  that  he  did  not  give  any 
sanction  for  his  prosecution.  Under  these  circumstances  I 
am  of  opinion  that  the  charge  framed  against  Ajaib  Singh 
is  illegal  and  should  be  cancelled.  Section  476,  Criminal 
Procedure  Code,  does  not  contemplate  that  the  Magistrate  to 
whom  the  accused  are  sect  for  trial  is  autlioiised  to  take 
action  against  any   other  accused  not  so  sent  to  him    for   trial. 

Section  195  (b),  Criminal  Procedure  Code,  directs  that 
no  Court  shall  take  cognizance  of  any  offence  punishable 
under  section  193,  Indian  Penal  Code,  when  such  offence  is 
committed  in,  or  in  relation  to,  any  proceeding  in  any  Court 
except  with  the  previous  sanction  or  on  tbe  complaint  of 
such  Court  or  of  some  other  Court  to  which  such  Court 
is  subordinate.  There  is  no  sanction  by  the  Additioual  Sessions 
Judge,  nor  any  complaint  by  that  Court  against  Ajaib  Singh. 
The  offence  for  which  Ajaib  Singh  is  charged  is  abetment 
of  fabricating  false  evidence  which  as  a  matter  of  fact  was 
produced  ;it  the  trial,  so  tho  offence,  if  any,  was  committed 
"in,  or  in  relation  to,  any  proceeding  in  Conrt."  I  forward 
the  proceeding  to  the  Ilon'ble  Judges  of  the  Chief  Court 
with  a  recommendation  that  the  charge  against  Ajaib  Singh 
be  cancelled. 
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The  order  of  the  Court  was  delivered  by — 

BROADWAY,  J. — The  point  for  determination  in  this  case  10th  April  1917. 
is  whether  in  the  circumstances  detailed  in  the  referring 
order  sanction  under  section  195,  Criminal  Procedure  Code, 
is  necessary  for  the  prosecution  of  Ajaib  Singh.  It  is  not 
necessary  to  give  the  facts  in  detail.  Suffice  it  to  say  that 
an  order  was  passed  under  section  476,  Criminal  Procedure 
Code,  by  the  learned  Additional  Sessions  Judge  of  Lahore 
directing  the  prosecution  of  Lala  Ganpat  Rai  and  Amolak 
Ram  for  an  offence  under  section  466,  Indian  Peual  Code. 
The  case  was  sent  to  the  District  Magistrate  who  directed 
the  police  to  make  an  enquiry  into  the  allegations  and  to 
prepare  the  case  for  trial.  This  the  learned  District  Magistrate 
was  competent  to  do  under  section  476  (2),  Criminal  Pro- 
cedure Code.  As  a  result  of  this  enquiry  the  police  reported 
that  Ajaib  Singh  had  instigated  the  offence  committed  by 
the  persons  above  named.  Ajaib  Singh  was  accordingly 
summoned  to  appear  before  the  District  Magistrate  who 
directed  his  arrest  and  proceeded  to  try  him  jointly  with 
Ganpat  Rai  on  clurges  under  gections  193  and  193-109, 
Indian  Penal  Code.  At  the  instance  of  Ajaib  Singh  the 
learned  Sessions  Judge  (Mr.  Harris)  referred  this  case  to 
this  Court  with  a  recommendation  that  the  proceedings  against 
Ajaib  Singh  be  quashed  on  the  ground  that  the7  were  bad 
for  want  of  sanction  under  section  195,  Criminal  Pr  cedure 
Code.  The  case  was  referred  to  a  Division  Bench  owing  to 
a  conflict  of  authorities  and  we  have  heard  Mr.  Hakumat 
Rai  on  behalf  of  Ajaib  Singh  and  the  learned  Government 
Advocate  on  behalf  of  the  Crown.  Against  Ajaib  Singh  the 
allegation  is  that  he  instigated  the  fabrication  of  false  evi- 
dence at  a  time  when  there  were  no  proceedings  whatsoever 
in  any  Court  The  police  were  at  that  time  making  an 
enquiry  into  the  circumstances  that  led  to  the  murder  of 
one  Sazawar,  and  the  object  of  this  fabrication  was  to  prepare 
an  alibi  for  one  Budha  According  to  /.  L.  B.  26  Oal. 
786  (1)  and  3  Calcutta  Weekly  Notes  33  (2)  an  offence 
committed  in  such  circumstances,  that  is,  during  a  police 
enquiry  and  before  any  proceedings  had  been  taken  in  Court, 
did  not  require  sanction  under  section  195,  Criminal  Procedure 
Code.  To  some  extent  this  view  is  supported  by  4  Bombay  Law 
Reporter  238  (3),  as  well  as  by  Allahabad  Weekly  Notes 
1907,  page   283    (4)    cited   by    Mr.    Bevan    Petmau.     On   the 


(1)  (1899)  7.  L.  R.  -2C>  Cal  786  (Jagat  Chandra  v.  Queen-Empress). 

(2)  (1895)  3  Cal.  W.  N.  33  (Putiram  Ruidas  v.  Muhammad  Kasim). 

(3)  (1902)  4  Bom.  L.  R.  268  (Noor  Muhammad  v.  Kaihosru). 

(4)  (1907)  27  All.  W.  N.  288  (Emperor  v.  Tabarak  Zaman  Khan). 
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otherhand    14   Bombay     Law   Reporter,  page  362   (1)  is   a  case 
which   appears     to    some    extent  to   be    in    conflict   with    the 
decision   referred   to  above.     It  can,  however,  be   distinguished 
inasmuch   as    the    offence    under     consideration    in   that   case 
was   one    under   section   211,   Indian   Penal     Code,    while    in 
the  present  case  the  offence  falls  within  the  purview  of  section 
193,    Indian    Penal  Code.     In  any   event  ?in   our  opinion    the 
view   taken   by     the   Calcutta   High    Court   is  correct  and  we 
accordingly    hold     that)   sanction    is    not     necessary   for  the 
prosecution  of  Ajaib  Singh  in  this  case- 
It    also    seems    to  us   that  the  learned  District  Magistrate 
was   justified    in    the  action  he  took  inasmuch  as,  under  section 
476,  Criminal    Procedure   Code,   the  complaint  bad  been  made 
to  him,  of  an  offence.    Under  section  476,  sub-clause  2,  Criminal 
Procedure  Code,  the  learned  District  Magistrate  was  empowered 
to  make  an   enquiry  either  by  himself,  or  through    the  police 
in    the    first  instance,    and   if,    in   the  course    of  this  enquiry 
it    transpired   that   persons  other  than  those  already  arraigned 
before  the   Court  were    concerned  iu  the  offence,  or   an   offence 
disclosed   by  £the   facts  stated,  the   said     District    Magistrate 
was   perfectly  justified  in'issuing    process  against   and  trying 
such     persons.      Section      195,    Criminal     Procedure      Code, 
operates   as   a  bar   to"  the    trial   of   certain  offences,   and   the 
test   of   the  necessity  for  the  grantiof  sanction  is  the  character 
of  the   offence   and   not  of  the  offender ;  once  the  bar    imposed 
by    section    195,   Criminal  Procedure   Code,  to   the  trial  of  an 
offence  has   been  removed   the    Magistrate    before    whom   the 
trial  takes    place  is  not  barred  from  issuing   process    against 
and   trying    persons   who  have  not    been     specifically    named 
in  such   a   sanction   under'  section     195, "  Criminal    Procedure 
Code,   or  in  an  order  under  section   476,  Criminal    Procedure 
Code,    as  the   case  may  be.     We,   therefore,  direct  the  return 
of   this   case   to    the  District  Magistrate  who  will  dispose  of 
tho  same  in  accordance  with  law. 


Revision  rejected. 


(1)  (1912)  H  Bvm.  L.  U.  362  [In  n  Khanderao). 
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No.  35. 

Before  Eon  Mr.  Justice  Shadi  Lai  and  Eon.  Mr. 

Justice  LeRossignol. 

THE  CROWN— APPELLANT, 

Versus 

MUKANDI  LAL— RESPONDENT. 

Criminal  Appeal  No.  25  of  1917. 

Indian  Penal  Code,  section  294  (a)— meaning  of  "  lottery  "  aid 
"  drawing  "  explained. 

The  facts  found  were  that  accused  kept  a  place  for  the  purpose  of  two 
kinds  of  lotteries  run  in  the  following  manner  : — 

(i)  Tickets  numbered  1—100  were  put  into  a  pitcher  and  the  public 
purchased  other  tickets  and  chose  a  number  which  at  the  time  of  sale 
was  written  upon  their  tickets.  This  number  could  consist  of  either  one 
or  two  digits.  In  the  evening  three  tickets  were  drawn  from  the  pitcher 
above  mentioned,  their  sum  was  taken  and  the  last  two  figures  of  their 
sum,  i.  e.,  the  unit  and  ten  digits  became  the  winning  numbers.  Those 
persons  were  then  adjudged  to  be  the  winners  whose  tickets  bore  either  one 
or  both  of  the  last  two  numbers  of  the  total  so  obtained,  e.  g.,  if  the  sum 
of  the  three  tickets  drawn  was  43,  the  purchaser  of  a  ticket  bearing  the 
number  3  would  be  a  winner  and  would  get  ten  times  the  amount  he 
had  paid  for  his  tickets.  Similarly,  a  person  who  backed  the  number  43 
would  also  be  a  winner  and  in  his  case  his  prize  might  vary  from  fifty  to 
eighty  times  the  amount  he  had  paid  for  his  ticket. 

(ii)  The  second  type  of  "  lottery  "  was  worked  in  very  much  the  same 
manner,  for  the  only  variation  consisted  in  this  that  instead  of  drawing  three 
tickets  from  a  pitcher  the  average  price  at  which  the  various  sales  of 
opium  had  taken  place  that  month  in  Calcutta  was  calculated  and  prizes 
were  awarded  not  to  the  person  who  had  guessed  or  predicted  the  average 
price  of  opium  but  to  those  persons  who  had  predicted  the  last  or  the  last 
two  figures  of  that  price,  for  instance,  if  the  average  of  the  opium  sales 
was  Rs.  2,149,  only  those  persons  who  had  backed  the  number  9  or  the 
number  49  became  the  winners. 

Held,  that  the  principle  underlying  a  lottery  is  that  there  should  be  a 
distribution  of  prizes  determined  solely  by  chance.  The  actual  distribution 
of  a  prize  or  prizes  and  contribution  of  the  whole  stake  by  the  adventurers 
are  not  essential  and  if  chance  so  decrees  that  no  prize  is  to  be  distributed  to 
the  adventurers  and  the  stakes  are  to  be  appropriated  by  the  organiser  of 
the  lottery  the  scheme  is  none  the  less  a  lottery. 

2  K.  B.  497  <;1),  referred  to. 

I.  L.  R.  13  Bom.  681  (2),  16  Cal.  W.  N.  858  (3),  and  I.  L.  R.  39  Cat. 
968  (4),  distinguished. 

Held  also,  that  in  neither  of  these  two  kinds  of  lotteries  could  it  be  said 
that  exercise  of  skill  could  affect  the  result  of  the  scheme  and  that  therefore 

(1)  (1912)  2  K.  B.  497  (Bartlelt  v.  Parker). 

(2)  (1889)  I.  L.  R.  13  Bom.  681  (Queen  Empress  v.  Narottam  Das). 

(3)  (1912)  10  Cal.  W.  N.  858  (Ram  Pratap  Nemani  v.  King  Emperor) 

(4)  (1912)  I.  L.  R.  39  Cal.  968  (Ram  Pratap  v.  Emperor). 
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both  were  lotteries  within  the  meaning  of  section  294   (a)  of  the  Penal 

Code. 

1  Q.  B.  198  (1),  distinguished. 

Eehl,  however  that  the  word  "  drawing  "  in  the  section  must  be  read  as 
being  used  in  its  physical  sense  and  as  it  could  net  be  said  that  the  second 
type  of  lottery  was  drawn  at  accused's  place,  no  offence  under  this  section 
was  committed  by  accused  in  regard  to  that  lottery. 

Appeal  from  the  order  of  Mian  Jamiat  Singh,  Magistrate, 
1st  Class,  Jullundur,  dated  the  31st  July  1916 

Dalip  Singh,  for  Appellant. 

Sheo  Narain,  for  Respondent. 

The  judgment  of  the  Couit  was  delivered  by — 

19th  May  1917.  LeRossignol,  J.— This  is  an  appeal  by   the  Local   Govern- 

ment against  an  acquittal  on  a  charge  under  section  2t>4  (a), 
Indian  Penal  Code.  The  reason  given  by  the  Magistrate  for 
acquitting  the  respondent  is  that  his  operations  did  not  amount 
to  the  drawing  of  a  lottery  and  that  the  acts  with  which  he 
was  charged  were  merely  wagering  and  betting  and  constitu- 
ted no  offence. 

The  learned  counsel  for  the  Crown  has  explained  that 
this  appeal  has  been  brought  as  a  test  case  and  that  Govern- 
ment is  desirous  of  securing  judicial  opinion  whether  the  two 
forms  of  "  lottery "  which  were  operated  by  the  respondent 
were  lotteries  within  the  meaning  of  scation  29-1  (a). 

It  is  clear  from  the  evidence  that  one  of  the  "  lotteries  " 
was  run  in  the  following  manner :— Tickets  numbered  1 — 100 
were  put  into  a  pitcher  and  the  public  purchased  other  tickets 
and  chose  a  number  which  at  the  time  of  sale  was  written 
upon  their  tickets.  This  number  could  consist  of  either  one 
or  two  digits.  In  the  evening  three  tickets  were  drawn  from 
the  pitcher  above  mentioned,  their  sum  was  taken  and  the  last 
two  figures  of  their  sum,  i.e.,  the  unit  and  ten  digits  became 
the  winning  numbers.  Those  persons  wore  then  adjudged  to 
be  the  winners  whose  tickets  bore  either  one  or  both  of  the 
last  two  numbers  of  the  total  so  obtained  ;  e.g.,  if  the  sura  of 
the  three  tickets  drawn  was  43,  the  purchaser  of  a  ticket 
bearing  the  number  3  would  be  a  winner  and  would  get  ten 
times  the  amount  he  had  paid  for  his  ticket.  Similarly,  a  person 
who  backed  the  number  43,  would  also  be  a  winner  and  in  his 
case  his  prize  might  vary  from  fifty  to  eighty  times  the  amount 
he  had  paid  for  his  ticket. 

The  second  type  of  "  lottery  "  was  worked  in  very  much 
the  same  manner,   for  the  only  variation  consisted  in  this   that 

(1)  (1899)  1  Q.  B.  198  {Hall  v.  Cox). 
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instead  of  drawing  three  tickets  from  a  pitcher  the  average 
price  at  which  the  various  sales  of  opium  had  taken  place  that 
month  in  Calcutta  was  calculated  and  prizes  were  awarded  not 
to  the  person  who  had  guessed  or  predicted  the  average  price 
of  opium  hut  to  those  persons  who  had  predicted  the  last  or 
the  last  two  figures  of  that  price  ;  for  instance,  if  the  average 
of  the  opium  sales  was  R-;  2,149,  only  those  persons  who  had 
backed  the  number  9  or  the  number  49  became  the  winners. 

On  behalf  of  the  Crown  it  has  been  urged  that  the  result 
of  these  "  lotteries  "  was  determined  purely  by  chance  and  that 
the  element  of  skill  in  no  way  entered  into  the  matter.  On 
behalf  of  the  respondent  it  has  been  pointed  out  that  if  the 
exercise  of  skill  in  any  way  contributes  to  success  in  these  com- 
petitions, they  are  ipso  facto  removed  from  the  category  of 
lotteries,  secondly  ;  that  the  method  employed  by  the  respon- 
dent was  a  very  unusual  one,  inasmuch  as  in  ordinary  lotteries 
the  amount  to  be  distributed  by  way  of  prize  is  entirely  contri- 
buted by  the  adventurers  ;  and  thirdly,  that  in  this  species  of 
'■  betting"  it  was  possible  that  none  of  the  adventurers  might 
win  any  prize  at  all  and  that  circumstance  alone  distinguished 
the  respondent's  operations  from  the  usual  type  of  lotteries. 

Section  294  (a)  renders  penal  the  keeping  of  any  place 
for  the  purpose  of  drawing  any  lottery  not  authorised  by 
Government  ;  and  it  is  found  by  the  Magistrate  and  admitted 
before  us  by  the  respondent  that  he  did,  in  fact,  keep  such  a 
place  for  the  drawing  of  the  results  of  the  "  lotteries  "  above 
mentioned,  so  that  the  only  pjiat  which  we  are  called  upon 
to  decide  is  whether  the  operations  described  above  are  lotteries. 
Now,  the  principal  underlying  a  lottery  is  that  there  should  be 
a  distribution  of  prizes  determined  solely  by  chance  ;  but  if 
the  results  of  the  lotteries  are  such  that  no  prize  at  all  is 
distributed  and  the  organizer  of  the  lottery  pockets  the  whole 
of  the  stakes  adventured  the  transaction  does  not  cease  to  be  a 
lottery.  The  actual  distribution  of  a  prize  or  prizes  and  contri- 
bution of  the  whole  stake  by  the  adventurers  are  not  essential, 
the  essential  factor  in  the  case  is  that  there  should  be  a  scheme 
for  distribution  of  a  prize  or  prizes  to  be  determined  solely  by 
chance,  and  if  chance  so  decrees  that  no  prize  is  to  be  distribu- 
ted to  the  adventurers  and  the  stakes  are  to  be  appropriated 
by  the  organiser  of  the  lottery,  the  scheme  is  none  the  less  a 
lottery,  cf.  2  K  B.  497  (1).  Consequently  the  second  and  third 
grounds  on  which  the  learned  counsel  for  the  respondent 
attempted  to  differentiate  between  this  and  an  ordinary  lottery 
appear  to  us  to  have  no  force.     The  lower  Court    has    referred 

1  (1912)2  'i.  B.  497  {Bartlett  v.  Parker). 
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to  the  following  rulings  in  support  of  its  finding  : — I.  L.  B.  13 
Bom.  681  (!)  ;  0.  (V.  N-  16,  S58  (2)  and  /.  L.  R.  39  Cal.  968  (3). 
On  these,  however,  the  learned  counsel  for  the  respondent 
places  no  reliance,  for  it  is  ohvious  that  they  have  little  direct 
bearing  on  the  case  before  us.  They  are  not  cases  dealing  with 
prosecutions  under  section  294  (a)  Indian  Penal  Code,  but  are 
concerned  with  prosecutions  under  the  Calcutta  or  Bombay 
Special  Aots.  The  case  reported  as  39  Cal.  96S  (3)  was,  how- 
ever, referred  to  by  the  learned  counsel  for  the  respondent  by 
reason  of  a  dictum,  it  contains,  to  the  effect  that  the  system  of 
cotton  gambling  with  which  that  case  dealt  was  not  a  lottery, 
and  it  is  contended  that  the  system  of  cotton  gambling  was 
parallel  in  its  method  with  the  opium  lottery  conducted  by  the 
respondent  in  this  case.  The  dictum  referred  to,  however,  is 
not  a  judicial  pronouncement,  for  the  question  whether  the 
system  of  cotton  gambling  constituted  a  lottery  was  not  before 
the  learned  Judges  who  decided  that  case  and  they  delivered 
themselves  of  that  dictum  solely  for  the  purpose  of  meeting  a 
decision,  by  the  Recorder  of  Rangoon,  which  was  quoted  before 
them  to  the  effect  that  a  lottery  is  a  game,  inasmuch  as  some 
apparatus  was  necessary  for  drawing  the  lots.  The  sole  ques- 
tion that  arose  in  the  case  before  them  was  whether  the 
premises  on  which  defendant  carried  on  the  cotton  gambling 
was  a  common  gaming  house  within  the  definition  given  in  the 
Act,  and  they  held  that  that  system  of  cotton  gambling  wa3 
not  a  lottery,  inasmuch  as  it  was  not  a  game  or  contest,  and 
consequently  that  the  premises  on  which  that  cotton  gambling 
was  carried  on  was  not  a  common  gaming  house. 

This  case  then,  dealing  with  a  prosecution  under  section 
29-4  (a)  of  the  Code  appears  to  be  one  of  first  impression,  for 
counsel  on  both  sides  have  failed  to  cite  any  ruling  under  the 
section.  As  stated  above,  in  a  lottery  the  distribution  of  prizes 
is  determined  solely  by  chance,  and  it  is  common  ground  that 
where  exercise  of  skill  may  affect  the  result  the  scheme  is 
removed  from  the  category  of  lottery.  With  regard  to  the 
first  type  of  "  lottery  "  with  which  this  case  deals,  no  attempt 
has  been  made  by  the  learned  counsel  for  the  respondent  to 
argue  that  the  skill  of  the  adventurers  could  in  any  way  affect 
the  result  of  the  lottery.  It  is  obvious  that  the  distribution  of 
the  prizes  was  determined  solely  by  the  fortuitous  issue  of 
numbers  from  the  pitcher,  and  that  particular  type  of  lottery 
we  hold  is  essentially  a  lottery  within  the  meaning  of  section 
294  (a)  of  the  Code. 

(1)  (1889)  /.  L.  R.  13  Bom.  GS1  (Queen- Empress  v.  Narottam  Das). 

(2)  (1912)  10  Cal.  W.  N.  858  {Ram  Pratap  Nemani  v.  King-Emperor), 

(3)  (1912;  Z.  L.  R.  39  OaL  90S  {Ram  Pratap  v.  Emperor). 
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With  regard  to  the  second  type  of  lottery,  i  e.,  the   system 
of  determining  the  winning  numbers  not    by   drawing    from    a 
pitcher  but  by  taking  the  average  of  the  prices  fetched   at   the 
opium  sales  and  communicatee  to  the  organiser  of   the   lottery 
by  telegram,  it  was  suggested  in  a  lukewarm  manner  that  skill 
on  the  part  of  an    adventurer   might    affect   his   success.     No 
attempt,  however,  was   made    to  show   in   detail   how    in    the 
peculiar  conditions  of  this  lottery  a  knowledge    of   supply   and 
demand  and  of  statistics  could  guide  an  adventurer  to  a  selection 
of  the  winning  numbers.     In  Hall  v.  Cox    (1899),    reported  as 
1  Q   B.  19S  (1),  the  doctrine  that  the  exercise  of  skill  can  guide 
an  adventurer  to  success  was  pushed  to  a  very   extreme   limit, 
for  in  that  case  the  defendant  published  a  newspaper    contain- 
ing an  offer  of  money  prizes  for  a  correct  prediction  of  numbers 
of  births  and  deaths  in  London  during  a  named  week,  and  com- 
petitors were  to  fill  in  the  predicted  numbers  on  coupons  which 
were  published  in  the    issue   of   the   number   which  contained 
the  offer.     The  points,   however,    which   distinguish  that   case 
from  this    are,   firstly,  that   the  exact  numbers   of  births   and 
deaths  had  to   be    predicted  and  secondly,  that  the  competitors 
were   not    restricted    to   one    prediction.     Each    case   must  be 
decided  on    its   own  peculiar  circumstances ;   and   we   have  to 
determine    whether  in  the  peculiar  conditions  under  which   the 
"  lottery,"  we  are  now  considering,  was  conducted  any  statistical 
skill  was  likely  to  affect  tho    result  of  the  lottery.     Now,  it  is 
a  matter  of  notoriety   that    the  price  of  opium  fetched  at  opium 
sales  varies   enormously ;  the   variations   are   not    of   units    or 
even  tens  or  even  hundreds  of  rupees,  and  we  have    seen   that 
the  successful  competitor  in  this  case  has  not  to   predict   the 
exact  average  figure   at  which  opium  will  be  sold  in  any  given 
month.     He  has  merely  to  pi  edict  the  two  last    figures   of   the 
price,  i.e.,  the  unit  digit  and  the  ten  digit.     Thus  a   competitor 
who  ex-hypothesi  had  worked  out  the  price   to   22,481    and   had 
backed  the  figure  81  would,  if    the    average  price   were   subse- 
quently found  to  be    12,481,   win    the  lottery,   whereas  a  com- 
petitor who  had  worked  out   the    price  to    12,482   would   be  a 
loser  inspite  of  the  fact  that  he    was  by   10,000  less    one,  more 
accurate   than  the  winner    in  the    calculation  of   the   average 
price.     Were    the    question    of   predicting   the   averago     price 
confined  withiu  a  range  of  a  few  rupees,  the   element   of   skill 
would  probably  enter  into  the  competition  j  but  where,  as  in  this 
case,  the  price  varies  enormously  and  the   result   of  the  lottery 
is  determined  solely  with  reference  to  tbo   two   inferior  digits 
of  the  price  we  cannot  hold  that  there  is  any    scope   for   skill. 


(1)  (1899)  1  Q.  D,  198  [llall  v.  Cox). 
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This  form  of  lottery  too,  we  hold    to   be   a  lottery    within   the 
meaning  of  section  294  (a),  Indian  Penal  Code. 

There  is  however  in  this  case  one  other  point  not  argued 
at  the  Bar  which  has  struck  us  and  that  bears  reference  to  the 
language  of  the  section  under  which  this  prosecution  was 
brought.  It  will  be  noticed  that  the  Legislature  has  not  at- 
tacked lotteries  themselves.  What  has  been  rendered  indictable 
is  the  "running"  of  public  lotteries  and  the  precise  offence 
envisaged  by  the  section  is  that  of  keeping  any  place  for  the 
purpose  of  drawing  any  unauthorised  lottery.  Now  we  are 
considering  a  penal  law  and  are  therefore  bound  to  interpret 
it  in  the  strictest  possibl3  manner  in  favour  of  the  respondent. 

Though  there  is  ample  authority  for  holding  that  a  lottery 
does  not  cease  to  be  a  lottery  because  the  winners  are  determin- 
ed by  a  method  other  than  the  actual  drawing  of  the  winning 
numbers,  still  we  have  no  doubt  that  in  the  offence  provided  for 
in  section  294  (a)  of  the  Code  the  actual  drawing  of  lots  is  an 
essential  ingredient.  The  word  "drawing"  we  think  is  used  in 
the  section  in  its  physical  sense  and  when  the  section  was 
enacted  in  1870  it  seems  probable  that  the  only  form  of  lottery 
envisaged  by  the  Legislature  was  a  lottery  run  on  the  usual 
lines  in  which  the  winning  numbers  are  actually  drawn  out  of 
an  urn,  box,  or  other  receptacle.  If  this  our  view  of  the  mean- 
ing of  the  section  be  correct  then  the  second  form  of  lottery 
which  is  before  us,  i.e.,  the  lottery  on  the  opium  sales,  was  not 
a  lottery  which  was  drawn  in  the  place  kept  by  the  respondent. 
Consequently  although  we  hold  that  his  transactions  on  tho 
average  price  of  opium  amounted  to  the  running  of  a  lottery, 
those  transactions  do  not  render  him  liable  to  conviction  under 

in  294  (</),  Indian  Penal  Code. 

This  flaw  in  the  prosecution  case,  however,  would  bear 
reference  only  to  tho  opium  lottery  and  is  entirely  absent  so  far 
as  the  first  kind  of  lottery  described  is  concernod.  Our  con- 
clusion then  is  that  both  schemes  fall  within  the  meaning  of  tho 
word  lottery  but  that  only  the  first  scheme  which  was  practised 
by  the  respondent  in  a  place  kept  by  him  for  that  purpose 
rendered  him  liable  to  conviction  under  the  section. 

His  action  produced  very  undesirable  and  pernicious 
r<  suits  and  he  appears  to  have  made  considerable  profits  thero- 
by.  We  accordingly  accept  (lie  appeal,  reverse  the  order  of 
acquittal  and  convict  the  respondent  under  section  29-1  (a) 
Indian  Penal  Code,  inflicting  upon  him  a  fine  of  lis.  500  and  in 
di  fault  of  payment  direct  that  he  suffer  simple  imprison- 
ment  Cor  six  weeks. 

Ajipeal  accepted. 
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No  36- 

Before  Hon.  Mr.  Justice  Scott-Smith  and   [Ion.  Mr.  Justice 
Broadway. 

THE  CROWN 
Versus 
SARDAR-ACCUSED. 

Criminal  Revision  No.  2028  of  1910. 

Criminal  Procedure  Code,  Act  V  of  1898,  sections  205  and  512— accused 
absconder— ■whether  Court  can  proceed  to  judgment  against  him  in  his 
absence. 

Accused,  Sardar,  was  tried  for  an  offence  under  section  498  of  the 
Penal  Code  and  after  the  charge  was  framed  against  him  he  absconded. 
He  consequently  gave  no  defence  but  was  convicted  and  sentenced  in  his 
absence.  The  proceedings  were  forwarded  by  the  Sessions  Judge  to  the 
Chief  Court  for  orders. 

Reld,  that  as  in  the  first  instance  a  warrant  was  issued  for  the  arrest  of 
Sardar,  accused,  the  Magistrate  could  not  under  section  205,  Criminal  Pro- 
cedure Code,  dispense  with  his  attendance,  and  the  whole  trial  had  there- 
fore to  take  place  in  the  presence  of  Sardar  and  as  the  latter  absconded  after 
charge  and  his  defence  was  consequently  not  heard  the  conviction  must  be 
set  aside. 

Case  reported  by  J.  Addison,  Esquire,  Sessions  Judge,  Jhelum, 
with  his  No.  1063  of  6th  December  1916. 

The  facts  of  this  case  are  as  follows  : — 

It  is  alleged  that  Sardar  and  Pahlwan,  accused,  abducted 
Alussammat  Nawab  Bibi,  daughter-in-law  of  Ghulam  Muham- 
mad, complainant,  for  the  purpose  of  having  illicit  intercourse 
with  her  on  or  about  2 Jth  July  1916  when  her  husband  was 
away  on  field  service.  After  the  charga  was  framed  against 
him  Sardar,  accused,  absconded.  He  consequently  gave  no 
defence  but  was  convicted  and  sentenced  iu  his  absence. 

The  accused,  on  conviction  by  Sardar  Hukam  Singh, 
exercising  the  powers  of  a  Magistrate  of  tho  1st  Class  in  the 
District,  was  sentenced,  by  order,  dated  15th  November  1916, 
under  section  49S  of  the  Indian  Penal  Code,  to  six  months' 
rigorous  imprisonment  and  Rs.  25  fine  or  in  default  two 
months'  further  rigorous  imprisonment. 

The  proceedings  are  forwarded  for  revision  on  the  following 
grounds  : — 

It  is  clear  from  a  perusal  of  section  366,  Criminal  Pro* 
cedure  Code,  that  the  judgment  must  be  read  in  open  Court  iu 
presence  of  the  accused,  and  the  proceedings  of  the  Magistrate 
subsequent  to  the  absconding  of  the  accused  were  illegal.    It  was 
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record  a  conviction  ai:J  pass  sentence  against 
Sardai  in  his  absoi 

The  proceedings  are  forwarded  to  the  Chief  Court  lor 
Betting  aside  the  conviction  againt  Sardar  under  .section  138, 
Criminal  Procedure  Code. 

The  Public  Prosecutor  is  present  and  has  nothing  to  urge 
in  support  of  the  conviction,  and  admits  that    the  conviction    is 

illegal. 


The  order  submitting  case  to  a  Division  Bench  was    passed 
by- 
23fcJ  Dec.  1916.  LESLIE  JONES,  J. — My  attention  has  been  drawn    to    Crimi- 

nal Revision  No,  1 126  of  19.6,  decided    by    Chevis,  J.,   on    Sth 
July  1916  (1). 

Ln  that  case  the  conviction  of  an  absconder  was  set  aside 
while  he  was  still  absconding,  as  well  as  that  of  a  re-ariested 
absconder. 

It  was,  however,  held  in  Crown  r.  Ghoti  Bam  (Rattan 
Lai's  unreported  Bombay  Criminal  Cases,  page  :>_>5)  that  at 
least  for  the  purposes  of  a  review  not  sought  by  the  accused,  the 
case  of  a  rearrested  absconder  might  be  regarded  as  falling 
under  section  537,  Criminal  Piocedme  Code. 

In  the  prosent  case  the  person  sentenced  in  his  absence 
seems  to  be  still  absconding. 

The  Sessions  Judge  quotes  section  .'36(1,  Criminal  Proce- 
dure Code  but  his  remarks  seeni  )o  me,  in  view  of  sub-section 
(.">),  to  be  too  absolute. 

1  think  it  is  open  to  question  whether  in  the  absence  of 
any  motion  by  the  convict  it  is  necessary  to  inko  t lie  case  op 
on  revision.  Let  notice  issue,  and  let  the  case  be  laid  for  de- 
cision befose  a  Division  Bench. 


Ihe  order  of  the  Division  Bench  was  delivered  by— 

19//i  April  1917.  Scott-Smith,  J. — The   facts  are   stated    in     the   order     of 

Leslie  Jones,  J.,  who  referred  the  care  to  a  Division  Pencil. 

As  in  the  first  instance  a  warrant  issued  for  the  arrest  of 
Saidar,  the  Magistrate  could  not  under  section  L'05,  Criminal 
Procedure  Code,  dispense  with  his  attendance.  The  whole 
trial  therefore  bad  to  take  place  in  the  presence  of  Sardarj 
who  absconded  after  the  charge  was  Framed  and  whose  defei 
[nonce  not  beard 

(1)  J  137  infra. 
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We  agree  with  the  view  taken  by  Chevis,  J.,  in  Criminal 
Revision  No  1126  of  1916.  We  set  aside  the  conviction  and 
sentence  of  Sardar.  When  Sardar  is  re-arrested  the  trial 
should  be  completed  according  to  lav/. 


The  order  of  the  Hon'ble  Mr.  Justice  Chevis  in  Criminal 
Revision  No.  1126  of  1916  above  referred  to  was  as  follows  :  — 

Chevis,  J. — In  this  case  seven  persons  wore  under  trial.  8th  July  1916. 
A  charge  was  framed  against  all  seven,  and  they  pleaded  not 
uilty,  and  named  their  defence  witnesses.  The  case  was  then 
adjourned  for  defence  evidence.  Meanwhile  two  of  the  accused, 
Khandu  and  Lai,  broke  Jail.  The  Magistrate  however  pro- 
ceeded with  the  trial  against  all  the  accused.  The  witnesses 
named  by  the  two  absconders  were  not  examined.  The  Magis- 
trate convicted  all  the  accused  and  sentenced  all  of  them. 

Khandu  has  since  been  arrested.  Lai  is  an  absconder. 
Khandu  has  already  been  sentenced  and  might  perhaps  appeal. 
But  it  certainly  seems  irregular  to  proceed  with  a  trial  when  the 
accused  has  absconded,  though  no  doubt  the  Court  might  pro- 
ceed under  section  512,  Criminal  Procedure  Code  if  the  evidence 
for  the  prosecution  were  incomplete. 

I  set  aside  the  convictions  in  the  case  of  Lai  and  Khandu. 
The  case  against  Khandu  will  proceed  from  the  point  where 
he  absconded. 

The  Magistrate  in  question  has  been  transferred.  The 
provisions  of  section  350,  Criminal  Procedure  Code  must  now  be 
observed  and  Khandu  must  be  asked  if  he  wishes  the  pro- 
secution witnesses  or  any  of  them  to  be  re-summoned  and  re- 
heard. Apparently  he  has  already  stated  before  a  Magistrate 
that  he  does  not  want  a  fresh  enquiry,  but  this  was  at  a  time 
when  the  conviction  was  still  in  force  and  the  Magistrate  had 
no  jurisdiction,  so  he  must  now  be  again  asked. 


No.  37. 

Before  Bon,  Mr.  Justice  Scott-Smith 
and  Hon.  Mr.  Justice  Broadway. 

PIRTHI  AND  OTHERS— (Convicts)— APPELLANTS, 

Versus 

THE  CROWN— RESPONDENT. 

Criminal  Appeal  No.  977  of  1916. 

Criminal  Procedure    Code,   Act   V   of   1908,  section  '2S8~- evidence  of 
witnesses  taken  before  Committing  Magistrate   transferred  to  Sessions  file— 
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whether  conviction  can  be  safely  based  on  it  and  whether  sufficient  corrobora- 
tion of  a  confession,  subsequently  retracted. 

Held,  that  although  evidence  taken  before  the  Committing  Magistrate 
and  transferred  to  the  Sessions  file  under  section  288  of  the  Code  of  Crimi- 
nal Procedure  must  bo  treated  as  substantive  evidence  and  there  is  nothing 
illegal  in  basing  the  conviction  on  such  evidence  alone  it  would  be  exceeding- 
ly dangerous  to  do  so. 

I.  L.  R.  22  All.  415  (1),  I.  L.  R.  21  All.  Ill  (2),  I.  L.  R.  28  All.  6S3  (3). 
and  51  P.  R.  {Or.)  1887  (4),  referred  to. 

Similarly  such  evidence  cannot  be  accepted  as  proper  corroboration  of 
a  confession  made  to  a  Magistrate  and  subsequently  retracted. 

I.  L.  R.  27  Cal.  295  (5),  and  7.  L.  R.  12  Mad.  123  (0),  referred  to. 

Appeal  from  the  order  of  Khan  Bahadur  Maulvi "  Inam  AU, 
Sessions  Judge,  Uissar,  dated  the  2lst  October  1916. 

Sham  Lai,  for  Appellants. 

Assistant  Legal  Remembrancer,  for  Respondent. 

The  judgment  of  the  Court  was  delivered  by — 

Broadway,  J.— Shib  Lai,  Pirthi,  Dalu,  Naraiu  Singh  and 
Jhunni,  Jats  of  Mauza  Dhamaka,  hive  been  convicted  of  the 
murder  of  one  Pern  Singh  on  the  night  between  the  2nd-3rd 
June  1916  and  under  section  302,  Indian  Penal  Code,  have 
been  sentenced  to  transportation  for  life.  They  have  appealed 
and  we  have  heard  Mr.  Sham  Lai  on  their  behalf  while  Mr. 
Herbert  has  addressed  us  on  behalf  of  the  Crown. 

Pern  Singh  was  a  young  man  of  about  22  or  23  years  of  age 
and  his  home  was  in  j  Mauza  Vaina,  Aligarh  District,  but  he 
had  been  living  for  some  time  at  Mauza  Atoli  or  Atari  in 
the  Gurgaon  District  with  his  sister.  This  sister  died  some 
three  years  ago  but  Pom  Singh  continued  to  live  in  that 
village  cultivating  land  there.  According  to  the  statement 
of  his  father,  Jhanda,  P.  W.  1,  he  had  returned  to  Mauza 
Vaina  some  three  months  before  his  death  and  is  said  to  have 
left  his  home  about  the  10th  Jeth  last,  corresponding  to  22nd 
May  1916,  taking  Rs.  102  with  him  with  the  intention  of 
purchasing  bullocks.  Jhanda,  P.  W.  1,  after  his  son  had 
been  absent  a  week  or  so  began  to  make  -  enquiries  about  him 
but  without  any  result  and  he  reported  the  disappearance  of 
his  sou  on  the  19th  Juno  1916  at  police  station  Tappal, 
Aligarh  District.     On  the  22nd   June  1916  he  made  a  further 

(1)  (1900)  I.  L.  R.  22  All.  415  (Queen-Empress  v.  Nirmal  Das). 

(2)  (1898)  /.  L.  B.21  All  111  (QueenrEmpress  v.  Jeochi). 

(3)  (1906)  /.  L.  B,  28  i//.  683  [Emperor  v.  Dvarka  Kurmi). 

(4)  51  /'.  B.(Cr.)  L887  (Vmar  v.  Empress). 

(5)  (1899)  /.  L.  R.  27  (',■,'.  295  [Que,  n  Emprest  v.Jadub  / 

(6)  (1888)  /.  L.  R.  12  Mad.  123  (Queen-Empress  v.  Bharmappa. 
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report  at  police  station  Palwal  and  in  this  latter  report  he 
mentioned  the  fact  that  his  son  had  had  an  intrigue  with  a 
daughter  of  one  Rai  Singh  of  Atari  who  might  be  able  to 
give  some  clue  as  to  his  whereabouts.  He  then  came  to  hear 
that  a  man  had  been  caught  by  the  villagers  of  Mauza 
Dhamaka  as  a  thief  and  had  been  beaten  to  death.  As  the 
girl  with  whom  Pern  Singh  was  said  to  have  had  a  liaison 
was  married  in  Mauza  Dhamaka,  Jhanda  not  unnaturally 
thought  that  there  might  be  some  connection  between  his  son 
and  the  man  rumoured  to  have  b6en  done  to  death  in  that 
village.  He  related  his  suspicions  to  the  police  who  com- 
menced making  inquiries  and  ascertained  that  the  girl  in 
question,  Mussammat  Daryai.  had  left  her  home  and  had 
been  caught  at  Mauza  Pirthala  with  Pern  Singh ;  that  the 
girl  had  been  brought  back  to  Mauza  Dhamaka  and  that  two 
or  three  nights  later  a  man  had  been  seen  prowling  about  in 
that  village,  caught  as  a  thief,  and  beaten  to  death,  his  body 
being  subsequently  cremated  in  order  to  remove  all  traces  of 
him. 

Following  up  this  clue  the  police  made  inquiries  in 
Mauza  Dhamaka  and  ascertained  that  on  the  night  in  question 
P.  IF.  3,  Bidhu,  P.  W.  4,  Mawashi,  P.  W.  5,  Nathu,  and 
P.  W.  6,  Devi  Ram,  had  been  on  thikri  pahra,  and  on  their 
being  questioned  they  admitted  having  seen  and  caught  a 
man  prowling  about  at  night  and  brought  him  back  towards 
tfce  abadi.  They  were  mettby  a  number  of  villagers  of  whom 
the  five  appellants  were  the  foremost  and  who,  on  seeing 
their  captive  recognised  him  as  the  man  who  had  carried  off 
Mussammat  Daryai  and  proceeded  to  beat  him  to  death, 
subsequently  cremating  his  dead  body.  This  information 
was  elicited  on  the  26th  June  1916  and  according  to  the 
evidence  Shib  Lai  and  Jhunni,  appellants,  made  certain 
statements  and  pointed  out  certain  spots  which  resulted  in 
the  recovery  of  a  dhoti  from  a  well  belonging  to  Ram  Sahai 
(pointed  uot  by  Shib  Lai)  and  a  pair  of  shoes  and  a  safa  pro- 
duced on  the  following  day  (27th  June  1916)  by  Jhunni. 

The  accused  were  placed  before  Mr.  Rust,  Committing 
Magistrate,  on  the  29th  June  1916,  who  on  that  date  recorded 
the  statements  of  Shib  Lai  (who  expressed  his  desire  to  make 
one)  and  then  that  of  Jhunni.  In  these  statements  Shib 
Lai  and  Jhunni  admitted  having  killed  Pem  Singh  and 
cremated  his  body.  At  the  trial  in  the  Court  of  Session  the 
principal  witnesses  have  practically  in  a  body  resiled  from 
their  statements  made  to  the  Committing  Magistrate,  and 
the  learned  Sessions  Judge  has,   under  section   288,   Criminal 
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Procedure  Code,  brought  on  to  the  Sessions  reoord,  the  state- 
ments made  by  the  four  thikri  pahra  witnesses,  by  P.  W.  2, 
Mussammat  Daryai,  and  P.  W.  7,  Mohar  Ram.  The  conviction 
of  the  appellants  is  admittedly  based  on  the  statements  made 
by  these  witnesses  in  the  Court  of  the  Committing  Magistrate, 
and  it  has  been  held  that  theso  statements  taken  in  conjunction 
with  the  confessions  of  Shib  Lai  and  Jhunni,  although  re- 
tracted, are  sufficient  to  convict  the  appellants. 

After  an  examination  of  the  evidence  in  its  entirety  we  see 
no  reason  for  doubting  that  Pern  Singh  had  a  liaison  with  Mus- 
sammat Daryai  and  that  she  had  eloped  with  him  but  had  been 
brought  back  from*Mauza  Pirthala.  Mussammat  Daryai,  while 
denying  the  intimacy,  admits  that  she  had  left  her  husband's 
home  and,  quite  by  chance,  met  Pem  Singh  outside  her  village, 
and  that  she  l.ad  been  followed  by  Narain  Singh  and  Mohar 
Ram  (P.  W.  7)  and  caught  at  Mauza  Pirthala  from  where  she 
was  brought  back.  She  admits  theso  facts  in  the  Sessions 
Court  as  well  as  that  Pem  Singh  was  with  her  at  Pirthala. 
Mohar  Ram,  P.  W,  7,  supports  her  statement  with  regard  to 
her  capture  at  Mauza  Pirthala  by  him  and  Narain  Singh  in 
the  company  of  a  man.  In  our  opinion  it  has  been  established 
that  Mussammat  Daryai  did  elope  with  Pem  Singh  and  was 
caught  with  him  at  Mauza  Pirthala. 

The  next  point  which  has,  we  think,  been  clearly  proved 
is  that  on  the  night  when  it  is  said  Pem  Singh  was  killed, 
Bidhu  and  his  companions  did  surprise  and  pursue  and  capture 
a  man  who  was,  on  his  being  brought  back  to  the  village, 
done  to  death.  Bidhu  and  his  companions  adhered  to  this 
statement  in  the  Court  of  Session  and  we  .see  no  reason  for 
doubting  them.  In  the  Court  of  Session  they  however  stated 
that  the  thief  was  not  recognised  by  anyone  and  they  them- 
selves professed  to  be  wholly  ignorant  of  the  names  of  the 
villagers  who  beat  their  captive  to  death.  Before  the  Com- 
mitting Magistrate  they  clearly  stated  that  the  five  appellants 
on  seeing  theii\captive  recognised  him  as  the  lover  of  Mussam- 
mat Daryai  and  set  on  to  him. 

Mr.  Sham  Lai  on  behalf  of  the  appellants  has  urged  tint 
it  was  illegal  to  base  the  conviction  of  his  clients  on  the  evi- 
dence brought  on  to  the  record  under  section  288,  Criminal 
Procedure  Code,  and  wo  were  referred  to  51  /'.  B.  1887  (1), 
15  P.  W.  It.  1915  (2)  and  /.  L.  P.  27  Cal.  295  (3),  we  aro 
unablo  to  hold  that  Mr.  Sham  Lai's  contention  is  oorreot,  for  in 


(1)  r>l  /'.  R.  (Or.)  1KH7  iUmnr  v.  Empress). 

(2)  15  /'.  W,  /?.  1915  (Ghanwara  v.  CrovM). 

(3)  (1819)  /.  I,  li.  27  Cal.  2«J5  (Quccn-Emprcss  v.  Jadub  Das). 
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our  opinion  the  evidence  brought  on  to  the  Sessions  record 
under  section  233,  Criminal  Procedure  Code,  must  be  treated 
as  substantive  evidence  and  there  is  nothing  illegal  in  basing 
the  conviction  on  such  evidence.  At  the  same  time  we  do  not 
think  that  it  would  be  safe  to  base  a  conviction  on  such  evi- 
dence without  an/  other  evidence  to  support  it.  To  do  so 
would  in  our  opinion  be  exceedingly  dangerous  and  we  agree 
with  the  ruling  in  7.  L.B  22  All  ,  page  415  (1),  in  thinking 
"  that  it  is  difficult  to  conceive  that  any  responsible  tribunal 
"  should  permit  the  conviction  of  a  person  upon  such  evidence 
"  if  it  stood  by  itself."  (See  also  I.  L.  U.  21  All,  111(2), 
I.  L  B.2S  All  683(3)  and  51  P.  B.  1S87)  (4).  Similarly 
we  think  that  the  evidence  brought  in  under  section  233,  Crimi- 
nal Procedure  Code,  cannot  be  acceptel  as  proper  corroboration 
of  a  confession  made  to  a  Magistrate  and  subsequently  retracted. 
See  I.L.  B.  27,  Gal.  295  (5)  and  I.  L.  B.  12  Mad.  123  (6). 

Turning  to  the  evidence  in  this  case  we  find  that  against 
Pirthi,  Dalu  and  Narain  Singh,  appellants,  the  only  evidence 
is  the  statements  brought  on  to  the  record  under  section  23S, 
Criminal  Procedure  Colo.  In  our  opinion  it  world  be  unsafe 
to  convict  them  on  this  evidence  and  we  therefore  accept  their 
appeal. 

The  case  against  Shib  Lai  is  on  a  different  footing  for 
against  him  there  is  not  only  this  evidence  but  also  his  own 
confession  recorded  by  Mr.  Rust  on  the  29th  June  i9iG.  It  is 
true  that  this  confession  was  retracted  by  him  before  Mr  Rust 
on  the  13th  July  1916  as  well  as  before  the  Sessions  Judge, 
but  it  is  to  some  extent  corroborated  by  the  fact  that  a  dhoti 
said  to  belong  to  the  deceased  Pem  Singh  was  discovered 
from  a  well  which  was  pointed  out  by  him.  In  these  circum- 
stances we  see  no  doubt  as  to  his  gudt  and  especially  as  there 
has  been  no  reason  shown  to  us  for  thinking  that  Bidhn  and 
his  companions  had  any  motive  for  falsely  naming  him. 

With  regard  to  the  case  of  Jhunni  there  is  an  addition  to 
the  evidence  brought  on  to  the  record  under  section  288, 
Criminal  Procedure  Code,  his  own  confession  and  that  of  Shib 
Lai.  With  regard  to  his  own  confession  it  is  in  evidence  that 
before  he  made  his  statement  some  sort  of  promise  of  pardon 
was  made  to  him.  it  is  not  quite  clear  whether  such  an  offer 
was  actually  made  but  we  do  not  feel  justified,  in  the  circum- 
stances, in  taking  his  confession  into  consideration  against  him. 

(1)  (1900)  /.  L  R.  22  All.  115  (Queen-Empress  v.  Nirmal  Das). 

(2)  (1898)  I.  L.  R.  21  All.  1 1 L    Qm  n-Em\  >chi). 

(3)  (1906)  /.  L.  R.  28  ML  683  (Emperor  v.  Dwarka  Kurmi). 

(4)  51  P.  R.  (Or.)  1887  (Umar  v.  Empress). 

(5)  (1899)  1.  L.  R.  27  C  I  6  v.  Jadub  D 
03)  (1868;  /.  L.  R.  12  Mad.  123  (Queen-Empress  \.  Bharnu 
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Eliminating  that  however  there  still  remains  the  confession 
made  by  Shib  Lai.  Although  wo  would  not  consider  the  state- 
ments of  Bidhu  and  his  companions  made  before  the  Commit- 
ting Magistrate  as  wot  thy  of  acceptance  as  complete  corrobo- 
ration of  Shib  Lai's  confession  as  against  Jhunni,  there  is  in 
addition  the  fact  that  Jhunni  himself  pro  luced  a  pair  of  shoes 
and  a  pugari  which  have  been  Identified  as  belonging  to  the 
deceased.  With  this  additional  corroboration  we  feel  no  doubt  as 
to  Jhuuni's  guilt  and  we  accordingly  mast  uphold  his  conviction. 
The  evidence  recorded  by  the  Sessions  Judge  clearly  sho\v.-> 
that  the  attack  by  the  villagers  on  the  person  caught  by  Bidhu 
and  his  companions  was  nude  after  fcha  pursuit  had  ended  and 
when  the  captive  (who,  we  have  no  doubt,  was  Pern  Singh)  was 
being  brought  back  to  the  village.  Iu  these  circumstances  there 
was  not  the  slightest  justification  or  excuse  for  killing  him  and 
the  offence  therefore  clearly  falls  under  section  302,  Indian 
Penal  Code. 

We  accordingly  accept  (he  appeal  of  Pirthi,  Dalu  and 
Narain  Singh  and  direct  their  release.  The  convictions  of 
Shib  Lai  and  Jhuuni  are  however  maintained  and  their  appeal 
is  dismissed. 

Jpfeal  partly  accepted. 


No.  38. 

Before  Ron.  Mr.  Justice  Shadi  Lai  and  Hon.  Mr. 

Just  ice  Le  Rossignol. 

SAMAILA—  (Convict)  —  APPELLANT, 

]  'f/SUS 

THE  CROWN— RESPONDENT. 
Criminal  Appeal  No  95G  of  1916. 

Defence  of  India  (Criminal  L  nc  Amendment)  Act,  IV  of  1915,  section 
3 — whether  order  of  Local  Government  directing  certain  offences  to  be  tried  by 
Commissioners  ousts  jurisdiction  of  regular  Court*. 

Held,  that  where  the  Local  Government  has,  under  section  3  of  the 
Defence  of  India  Act,  ordered  that  all  persona  accused  of  the  offence  of  dacoity 
committed  at  Basti  Naurang  on  the  LTt'i  February  1915  should  be  tried  by 
Commissioners  appointed  under  tho  provisions  of  the  Act,  the  notification 
of  the  jurisdiction  of  the  ordinary  Courts  in  respect  of  tho  persons  accused 
ousts  i  ipecihed,  as  long  as  the  order  remains  in  f< 

Criminal  946  of  1916  (unpubli  ipp  roved. 

App<  ti  from  the  ■  >■       /I.  II  .  J   Talbot,  Esquire,  District 
Magistrate,  J  hang.,  ,lut-,l  the  30th  September  1916, 

Abdul  <  >  bani,  i"i  .\  ppellant. 

•lie  1'iosecutoi ,  Eos  Respondent. 
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The  order  referring  the  case  (o  a  Division  Bench  was  as 
follows  :  — 

LeRossignol,  J.— My  order  of    22nd  December  1916   must    3rd  March  1917 . 
be  read  as  a  part  of  tbis  order — 

Though  Act  IV  of  1915  does  not  ipcissimis  verbis  oast 
the  jurisdiction  of  the  regular  Courts  every  rule  of  interpre- 
tation demands  that  a  notification  under  section  3  (1)  of  the 
Act  shall  be  held  to  oust  that  jurisdiction  in  respect  of  the 
offences  and  persons  mentioned  in  the  notification.  Now  if 
tbat  jurisdiction  has  once  been  ousted,  what  has  been  done  to 
re- invest  these  Courts  with  jurisdiction  ? 

The  answer  in  this  case  is  nothing  ? 

■  The  only  contention  raised  by  the  learned  Government 
Advocate  is  that  as  the  Tribunal  is  no  longer  in  Session,  the 
jurisdiction  of  the  ordinary  Courts  must  be  held  to  have  been 
restored. 

This  cannot  be  logically  sustained,  for  the  ouster  of  the 
ordinary  jurisdiction  is  determined  not  by  the  appointment  or 
Session  of  the  Commissioners  but  by  the  order  that  all  persons 
accused  of  a  certain  offence  shall  be  tried  not  under  the 
Criminal  Procedure  Code  but  under  the  Act  of  1915. 

That  order  has  not  been  cancelled,  so  I  hold  that  the  Dis- 
tiict  Magistrate's  Court  which  is  not  a  Court  under  the  Act 
had  no  jurisdiction. 

As  however  there  may  be  other  cases  of  this  kind,  and 
another  Judge  of  this  Court  has  taken  the  view  that  the  Act 
of  1915  does  not  oust  the  jurisdiction  of  the  Courts  constituted 
under  the  Criminal  Procedure  Code  I  refer  the  case  to  a 
Division  Bench.    Early  date. 


The  order  of  the  learned  Judge  referred  to  above  was  as 
follows  : — 

LeRossignol,  J. — A  difficult  question  of  jurisdiction  arises    22nd  Deer   1916 
in  this  case. 

The  orders  of  Government  under  the  Defence  of  India  Act 
are  that  "  all  persons  who  are  accused  of  the  offences  of  dakoiti 
*  *  *  committed  at  or  near  Basti  Naurang  *  *  *  * 
on  or  about  the  27th  February  1915  *  *  *  shall  be  tried 
by  three  Commissioners  appointed  under  the  provisions  of  this 
said  Act."  The  appellant  was  absconding  at  the  time  of  the 
Session  of  the  Tribunal,  which  has  now  been  dissolved  but  the 
order  of  Government  stands. 
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25th  April  1917. 


Now  it  is  clear  that  if  at  the  time  the  Tribunal  was  in 
Session,  the  appellant  had  been  tried  by  the  District  Magistrate, 
the  District  Magistrate  would  have  acted  in  disobedience  of 
the  Government  order,  alibough  the  Act  does  not  propria  vigore 
cancel  the  ordinary  jurisdiction  of  the  regular  Courts.  The 
Government  order  still  holds  good,  because  it  provides  for  a 
special  trial  for  all  persons  accused  of  complicity  in  a  certain 
dacoity  and  that  without  any  reservation  touching  the  date  on 
which  the  absconders  ma}'  be  brought  to  trial. 

The  learned  Government  Advocate  states  that  he  is  not  in 
a  position  to  argue  the  point  which  is  of  importance  and  will 
affect  other  cases  than  this.  Let  a  fresh  date  in  January  1917 
be  given. 


The  judgment  of  the  Court  was  delivered  by  : — 

LeRossigxol,  J. — The  referring  order  of  3rd  March  1917 
shows  that  the  question  for  decision  is  whether  the  District 
Magistrate,  Jhaug,  had  jurisdiction  in  September  1916  to  deter- 
mine tbe  guilt  or  innocence  of  certain  persons  who  were 
accused  of  the  offence  of  dacoity,  committed  at  Basti  Naurang 
on  27th  February  1915, 

By  order  dated  19th  April  1915,  under  section  3  (1)  of 
the  Defence  of  India  Act,  1915,  the  Local  Government  had 
directed  that  all  persons  accused  of  that  offence  committed  on 
27th  February  1915  at  Basti  Naurang,  should  bo  tried  by 
Commissioners  appointed  under  the  provisions  of  the  said 
Act. 

We  hold  that  the  notification  ousted  the  jurisdiction  of 
the  regular  Courts  in  respect  of  the  persons  accused  of  the 
offence  specified  ;  to  hold  otherwise  would  be  to  set  at  naught 
the  provisions  of  the  Defence  of  India  Act  and  to  defy  the 
canonB  of  interpretation  of  statutes. 

For  the  Crown  the  learned  Public  Prosecutor  contends 
that  the  appointment  of  the  Commissioners  aud  not  the  noti- 
fication ousted  the  jurisdiction  of  the  regular  Courts  and  that 
the  jurisdiction  of  the  regular  Courts  was  restored  the  moment 
that  the  Commissioners  ceased  to  act  as  such.  This  argument 
however  is  in  conflict  with  the  clear  Language  of  tho  Act 
and  involves  thu  awkward  conclusion  that,  in  tho  interval, 
if  any,  after  the  date  of  the  Government  order  but  before  tho 
date  of  the  appointment  of  the  Commissioners,  tho  District 
Magistrate  would  have  had  jurisdiction-. 

Our  view  is  that  the  Ordei  necessarily  ousted  the  jurisdic- 
tion of    the   regular    Courts,    that    nothing    ban    been    done   to 
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restore  that  jurisdiction  and  equally,  that  nothing  has  been 
done  to  oust  the  jurisdiction  of  the  Commissioners. 

With  regard  to  a  judgment  of  this  Court  in  Criminal 
Appeal  No.  946  of  1916,  on  which  the  Crown  places  reliance,  we 
note  that  the  learned  Judge  did  not  consider  at  any  length  the 
matter  of  jurisdiction,  but  held  that  in  the  absence  of  authority 
there  was  no  ground  for  holding  that  the  regular  Courts  had 
lost  jurisdiction. 

With  all  deference,  we  hold  that  the  question  is  one  of  the 
interpretation  of  a  statute  and  in  this  connection  we  may  refer 
to  section  29  of  the  Criminal  Procedure  Code. 

In  this  case  the  order  under  the  Defence  of  India  Act 
provides  a  special  Tribunal  for* a  certain  offence  and  recourse 
must  be  had  to  that  Tribunal  and  to  no  other  for  so  long  as  the 
order  remains  in  force.  The  appellants  fall  within  the  pur- 
view of  the  order  and  their  conviction  by  the  District  Magis- 
trate contravenes  that  order. 

We  accordingly  accept  their  appeal  and  quash  their  con- 
viction, setting  aside  the  sentences  and  leaving  Government  to 
decide  whether  the  case  should  be  retried  by  Commissioners  or 

the  notification  be  revoked. 

Appeal  accepted.     ' 

No.  39. 

Before  Eon.  Mr,  Justice  Shadi  Lai  and  Hon.  Mr.  Justice 
LeRossignol. 
MALLI  AND  OTHERS— PETITIONEES, 
Versus 
THE  CROWN— RESPONDENT. 
Criminal  Revision  No.  397  of  1917. 
Criminal  Procedure  Code,  Act  V  of  1898,  section  89— absconder— appli- 
cation for  restoration  of  attached  property— grounds  for—revisional  power  of 
Ckief  Court. 

Held,  that  section  89  of  the  Code  of  Criminal  Procedure  applies  to  a 
case  where  the  validity  of  the  attachment  proceedings  is  challenged  and  it  is 
open  to  a  person  to  prove  :  (1)  that  he  was  not  absconding,  (2)  that  there 
was  no  publication  at  all  or  that  the  proclamation  was  defective,  e.  g„  that 
it  specified  no  date  for  his  appearance. 

40  P.  W.  R.  (Or.)  1910  (I),  not  approved. 

Held  also,  that  it  cannot  be  said  that  a  person  aggrieved  by  an  illegal 
attachment  has  no  remedy  but  by  a  Civil  suit,  for  the  Chief  Court  has 
revisional  powers  which  it  would  employ  to  annul  such  an  attachment. 

J.  L.  R.  22  All.  216  (2),  1.  L.  R.  27  All.  572  (3),  I.  L.  R.  19  Mad.  3  (1) 
and  14  Bom.  L.  U.  163  (5),  distinguished. 

il)  40  P.  W.  R.  (Cr.)  1916  (Mula  Singh  v.  Crown).  • 

(2)  (1900)  I.L.  R.  22  All.  210  {Abdullah  v.  Jitu). 
v3)  (1905)  I.  L.  R.  27  All.  572  {Mian  J  an  v.  Abdul). 


(4;  (1895;  /'.  L.  R.  19  Mad.  3  (Queen-Empress  v. Subbarayar), 
1 5)  (1912)  14  Bom.  L.  R.  163  {Emperor  v.  Jina  Badhar). 
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Held,  however,  that  in  this  case  section  89  did  not  apply  as  petitioners 
failed  to  prove  the  first  essential,  viz.  that  they  did  not  abscond,  though  if 
there  had  been  no  publication  of  the  proclamation  at  all  the  Court  would 
have  interfered  by  virtue  of  its  revisions!  powers  as  the  attached  property 
does  not  become  at  the  disposal  of  Government  till  the  period  mentioned  in 
the  proclamation  has  lapsed. 

Held  further,  that  where  the  proclamation  was  made  and  read  and 
published  in  the  places  where  the  absconders  were  most  likely  to  hear  of 
them  and  the  only  flaw  was  that  a  copy  was  not  affixed  to  the  Court  house, 
this  flaw  would  be  cured  by  section  537  of  the  Code,  the  petitioners  not 
having  been  in  any  way  prejudiced  thereby. 

Revision  from  the  order  of  A.  E.  Martineau,  Esquire,  Sessio>is 
Judge,  Shahpur  at  Sargodha,  dated  the  \%th  December  1916. 

Mukand  Lai,  for  Petitioners. 

Government  Advocate,  for  Respondent. 

The  judgment  of  the'  Court  was  delivered  by — 

'2&th  April  1917.  LeRossignol,  J. — Petitioners   are  persons   who   in    August 

1915  committed  an  offence  and  absconded. 

Warrants  for  their  arrest  issued  on  8th  November  19l5 
and  on  14th  November  1915  they  were  reported  to  be  abscond- 
ing. Proclamation  and  attachment  of  their  moveable  pro- 
perty were  made  in  December  1915  and  in  August  1916  they 
applied  for  restoration  of  their  property  which  had  not  yet 
been  sold. 

They  admit  that  they  absconded  and  the  first  Court 
dismissed  the  application.  The  matter  was  taken  to  the  learned 
Sessions  Judge  who  agreed  with  the  Magistrate  that  the  peti- 
tioners had  failed  to  prove — 

(1).     That  they  had  not  absconded. 

(2).     That  they  had  had  no  notice  of  the  proclamations. 

Before  him  it  was  further  argued  that  the  attachment 
was  vitiated  by  the  defects  in  the  publication  of  the  proclama- 
tion, and  his  finding  on  this  was  that,  though  the  proclamation 
had  been  publicly  read  in  and  affixed  to  a  conspicuous  place 
in  petitioners'  village,  a  copy  had  not  been  affixed  in  the  Court 
house,  and  for  this  reason  be  held  the  proclamation  ;uid  con- 
sequently the  attachment  to  be  invalid. 

He  did  not  however  grant  the  petitioners'  prayer,  on  the 
ground  thnt  40  /:.  W.  R.  19l6  (1),  was  authority  for  holding 
that  .section  89  of  the  Code  had  no  application  to  a  case  where 
the  validity  of  the  proclamation  and  attachment  is  challenged. 

(1)  40  /'.  W.  H.  (Cr.)  1916  (Mala  Singh  v.  Crown). 
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With  all  respect,  we  are  unable  to  accept  the  view  that 
section  89  does  not  apply  to  a  case  where  the  validity  of 
attachment  proceedings  is  challenged,  for  surely  it  is  open  to  a 
person  to  prove  (1)  that  he  was  not  absconding,.  (2)  that  there 
was  no  publication  at  all  or  that  the  proclamation  was  defective, 
e.  g.t  that  it  specified  no  date  for  his  appearance.  It  is  quite 
clear  however  that  section  89  does  not  apply  to  this  ease  for  the 
petitioners  have  quite  failed  to  prove  that  they  did  not 
abscond,  have  in  fact  admitted    that  they  did  abscond. 

The  property  has  not  yet  been  sold,  so  that  the  attachment 
stage  only  has  been  reached. 

Can  it  be  said  that  a  person  aggrieved  by  an  illegal  attach- 
ment has  no  remedy  but  by  a  civil  action  ? 

Surely  this  Court  has  revisional  powers  of  the  widest 
scope  which  it  would  employ  to  annul  such  an  attachment. 

Allah.  22  I.  L.  B.,  p.  216(1),  Allah.  27  I  L.  JR.,  p.  572  (2), 
are  both  cases  in  which  sale  had  taken  place  and  it  was 
held  that  the  Criminal  Courts  could  not  compel  restitution 
by  the  purchasers, 

19  Madras.,  p.  3  (3),  was  a  case  decided  before  section  537 
of  the  Code  was  amended  so  as  to  bring  proclamations  within 
its  purview,  whilst  14  Bo.  L.  B.  163  (4),  consists  of  two  short 
judgments,  in  which  it  was  held  that  there  was  no  certainty 
that  any  proclamation  at  all  was  made. 

The  facts  of  this  case  are  very  different,  The  proclamation 
was  made  and  was  read  and  published  in  the  places  where  the 
absconders  were  most  likely  to  hear  of  them.  A  copy  was  not 
affixed  to  the  Courthouse  but  we  hold  without  hesitation  that 
this  flaw  has  in  no  way  prejudiced  the  petitioners  and  is  cured 
by  section  537  of  the  Criminal  Procedure  Code. 

Section  89  does  not  cover  the  cases  before  us  at  all  for  the 
petitioners  fail  to  prove  the  first  essential,  viz.,  that  they  did 
not  abscond. 

However  had  there  been  no  publication  at  all  of  the  pro- 
clamation we  should  have  interfered  by  virtue  of  our  revisional 
powers,  for  the  attached  property  does  not  become  "  at  the 
disposal  "  of  Government  till  the  period  mentioned  in  the  pro- 
clamation has  lapsed. 

For  these  reasons  we  dismiss  the  petition. 

Bevision  dismissed. 


(1)  (1900)  I.  L.  R  22  All.  216  (Abdullah  v.  Jitu). 

(2)  (1905)  I.  L.R.  27  All.  572  (Mian  Jan  v.  Abdul). 

(3)  (1895)  l.L.  R.  19  Mad  3  (Queen-Empress  v.  Subbarayar). 
^4)  (1912)  14  Bom.  L.  R.  163  (Emperor  v.  Jina  Badhar). 
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No.  40- 

Before  Eon.  Mr.  Justice  Chevis, 

KAKU— (Complainant)— PETITION  ER, 
Versus 
HARNAMAN  AND  OTHERS— RESPONDENTS. 
Criminal  Revision  No.  1851  of  1916. 

Criminal  Procedure  Code,  Act  V  of  1898,  section  145 — proper  procedure 
under,  and  scope  of,  section  explained —  power  of  revision  by  Chief  Court. 

Held,  that  section  145  of  the  Code  of  Criminal  Procedure  does  not 
provide  for  ejecting  the  party  wrongfully  in  possession  and  for  putting  in 
the  party  declared  to  bo  entitled  to  possession  nor  for  the  decision  of  any 
dispute  as  to  standing  crops. 

7  Cal.  L.  J.  369  (1)  referred  to. 

Held  also,  that  the  Chief  Court  can   interfere  on   revision   where   the 
proceedings  are  irregular  and  the  Magistrate  has  acted  without  jurisdiction. 
37  Indian  Cases  308  (2»  and  I.  L.  R.  31  All.  150  (3),  not  followed. 

Revision  from  the  order  of  B.  Lewis,  Esquire,  Magistrate,  1st  Glass, 
Ludhiana,  dated  the  27th  September  1916. 

Nanak  Chand  Paodit,    Tek   Chand    and    Abdal   Hai,    for 
Petitioner. 

Nand  Lai,  for  Respondents. 

The  judgment  of  the  learned  Jndge  was  as  follows  :  — 

2Sth  April  1917.  Chevis,  J. — This  judgment  will  cover  the    connected    revi- 

sions Nos.  1852  and  1853  of  1916. 

These  cases  arise   out   of    proceedings    which    purport  to 
be  under  section  145,  Criminal  Procedure  Code. 

The  lands  in  question  are  attached  to  a  dera  in  village 
Ray  an.  The  late  Mahant  died  in  May  19 1 5,  and  Hari  Das 
and  Biram  Das  are  rival  claimants  to  the  Mahantship.  As 
the  Magistrate  relates  in  his  order  of  3 1st  August  1916,  since 
the  rabi  of  1916  there  has  been  trouble,  one  set  of  men  claiming 
to  be  in  possession  as  tenants  of  Hari  Das  and  another  lot 
claiming  to  hold  as  tenants  of  Biram  Das.  The  order  of  5lst 
August  1916  deals  with  claims  to  standing  crops,  holding  that 
olaims  by  Biram  Das's  tenants  to  crops  are  untenable  except 
those  of  Daya  Singh,  Attar  Singh  and  Partap  Singh  who  are 
to  get  the  crop  of  certain  fields.  By  a  later  order  dated  27th 
September  1916  the  Magistrate  deals  with  the  question  of 
possession.  Apparently  the  Magistrate  found  some  fields  in 
possession  of  one  party  and  some  in    possession   of   the    other. 

(1)  (1908;  7  Cal.  L.  J.  309  (Arju  Mea  v.  Arman  ilea). 

(2)  (1916;  37  Indian  Cases  308  (Udai  Bhan  v.  Ram  Samajh). 

(3)  (1908;  /.  L.  R.  31  All.  150  {Jhingai  Singh  v.  Ram  Partap). 
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The  Magistrate  says  :  "  these  cases  should  really  be  split  up 
"  into  the  number  of  claimants  for  each  separate  piece  of  land. 
m  but  this  process  would  have  taken  a  little  time."  So  the 
Magistrate  treats  the  case  as  a  whole,  and  decides  it  in  favour 
of  Hari  Das's  followers,  saying,  u  it  is  obvious  that  Biram 
"  Das's  men,  wherever  they  have  gained  actual  possession  have 
11  done  so  by  force,"  So  the  Magistrate  passes  an  otder  that 
Biram  Das's  men  are  to  leave  the  fields  at  once  and  on  no 
pretence  to  re-enter  or  interfere  with  the  crops  under  penalty 
of  prosecution  under  section  188,  Indian  Penal  Code. 

The  Magistrate  seems  to  me  to  have  lost  sight  of  the  scope 
of  the  provisions    of  section  145,    which    briefly    may    fa 
to  be  merely  a  determination  of  actual    popaonaion  for  the    pur- 
poses of  preven tins'  a  breach  of  t'ie  peace    pending    \    decision 
on  the  merits  of  the  Civil  dispute. 

The  section  first  requires  an  order  in  writing  by  the  Magis- 
trate, (see  ciause  (J;  ),  which  must  be  served  on  the  parties  (see 
clause  (3J  ).  Then  the  Magistrate  13  required,  without  reference 
to  the  merits  of  the  rival  claims,  to  decide  which  party  was  in 
possession  at  the  date  of  the  above  order,  though  if  he  finds  a 
party  was  forcibly  and  wrongfully  dispossessed  within  two 
months  next  before  such  date  he  may  treat  the  party  so  dis- 
possessed as  in  possession  at  such  date,  (see  clause  (4)  ).  Hav- 
ing so  decided  the  Magistrate  is  to  issue  an  ord^r  declaring 
Buch  party  to  be  entitled  to  possession  until  evicted  in  due 
course  of  law,  and  forbidding  all  disturbance  of  such  posses- 
sion until  such  eviction. 

Nowhere  does  the  section  provide  for  eviction  by  the 
Magistrate,  or  for  decision  by  him  of  any  claims  to  a  right  to 
hold  possesion  or  to  reap  crops. 

Da  these  cases  no  written  order  was  ever  passed  under 
section  145  (1),  though  clause  I  is  imperative  on  this  point. 
I  should  not  however  have  thought  it  necessary  to  interfere 
on  this  ground  alone,  had  I  found  that  this  was  the  only  flaw 
in  the  proceedings,  though  I  consider  that  the  mere  omission 
to  record  such  an  order  gives  me  the  power  to  interfere. 
But  here  I  find  that  the  Magistrate  has  neglected  to  come 
to  any  clear  finding  on  the  one  point  on  which  a  decision  is 
really  required,  and  has  instead  passed  orders  for  which  the 
section  gives  no  authority  whatever.  In  such  a  case  it  is  not 
sufficient  to  come  to  a  general  finding  that  certain  fields  are 
in  possession  of  one  party  and  certain  fields  in  possession  of 
the  other   and  that  the  latter  has  taken  wrongful  and  forcible 
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possession.  The  date  of  sucli  forcible  possession  must  be 
determined,  and  unless  there  is  a  finding  that  the  forcible 
possession  occurred  in  the  case  of  all  the  fields  at  the  same 
time  there  must  be  a  finding  as  to  date  of  possession  with 
regard  to  each  field  separately.  For  the  possession  as  regards 
one  field  might  date  back  to  more  than  two  months  prior  to 
institution  of  these  proceedings,  while  the  reverse  might  be 
the  case  with  regard  to  another  field.  Nowhere  does  the 
section  provide  for  evictment.  So  even  if  there  had  been  a 
proper  written  order  passed  as  required  by  clause  1,  and  had 
the  Magistrate  found  that  Biram  Das's  men  had  taken  forcible 
possession  within  two  months  of  that  order,  all  that  he  could 
have  done  would  be  to  pass  an  order  declaring  Hari  Das's 
men  to  be  entitled  to  possession,  and  forbidding  disturbance 
of  possession  of  Hari  Das's  men.  The  section  does  not  provide 
for  ejecting  the  party  wrongfully  in  possession  and  for  putting 
in  the  party  who  is  declared  to  be  entitled  to  possession. 

Nor  does  the  section  make  any  provision  for  the  decision 
of  any  dispute  as  to  standing  crops  (see  7  0.  L.  J.  369  (1)  ). 
All  that  the  Magistrate  has  to  do  is  to  look  to  the  fact  of 
possession.  He  cannot  usurp  the  functions  of  the  Civil  Courts, 
and  determine  any  claims  on  the  merits. 

So  the  Magistrate  has  erred  both  in  passing  an  order 
for  dispossession,  and  also  in  passing  an  order  as  to  who  is 
entitled  to  crops. 

The  first  necessary  thing  is  to  pass  a  written  order,  as 
required  by  clause  (1).  This  gives  a  date  on  which  to  work. 
The  next  thing  to  do  is  to  peruse  the  written  statements,  and 
take  evidence  as  required  by  olause  (4).  The  parties  must  be 
given  due  opportunity  of  producing  evidence,  and  all  evidence 
produoed  must  be  recorded.  This  may  in  some  cases  involve 
time  and  trouble,  but  the  provisions  of  the  law  are  imperative. 
It  appears  to  me  that  though  the  Magistrate  has  in  this  case 
taken  a  good  deal  of  trouble,  spending  three  evenings  on  the 
spot,  he  has  taken  a  wrong  view  of  the  procedure  required. 
In  one  place  he  writes  :  "  It  was  imperative  that  one  party 
"  should  be  turned  off  the  land  immediately  to  save  further 
'  and  more  serious  trouble."  Later  on  he  writes  :  "  in  the 
"  present  oases  I  have  not  thought  it  necessary  to  make  any 
"  lengthy  enquiry,  as  very  recently  the  whole  matter  has  been 
"  enquired  into  in  detail."  As  I  have  already  said,  section 
145  does  not  provide  for  turning  any  body  off  from  the  land. 
And  as  to  the    matter  of   saving  "  further   and   more   serious 


(1,  ^1908)  7  Cal.  L.  J.  3Uy  (Arju  Mta  v.  Armun  Mea)> 
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"  trouble,"  the  remedy  in  such  cases  is  provided  for  by  the 
second  proviso  to  clause  (4),  which  authorizes  the  Magistrate 
to  attach  the  subject  of  dispute  pending  his  decision. 

For  the  respondents  it  is  urged  that  this  Court  has  no 
power  at  all  to  interfere  with  orders  passed  or  purporting  to 
be  passed  under  section  145,  and  that  even  a  High  Court  can 
only  do  so  under  its  Charter  powers  (see  37  Indian  Oases 
308  (1)  and  31  All.  150  (2)  ).  On  this  point  the  High  Courts 
are  not  all  agreed,  but  I  prefer  to  follow  the  view  which  this 
Court  has  always  taken,  i.  e.,  that  where  the  proceedings  are 
irregular  and  the  Magistrate  has  acted  without  jurisdiction 
this  Court- can  interfere  on  revision. 

I  accept  these  applications  for  revision  and  set  aside  the 
orders  of  the  Magistrate.  This  of  course  leaves  it  open  to  the 
Magistrate  to  take  fresh  proceedings  if  it  should  still  be 
thought  advisable  to  do  so.  It  is  to  be  hoped  that  if  fresh 
proceedings  are  taken  the  provisions  of  the  section  will  be 
observed  and  that  the  magisterial  action  will  be  confined  to 
those  provisions. 

Revision  accepted. 


No  41. 

Before.  Eon.  Mr.  Justice  Shadi  Lai  and  Hon.  Mr.  Justice 
LeBossignol. 

THE  CROWN— APPELLANT, 
Versus 
LALLI— RESPONDENT. 

Criminal  Appeal  No.  450  of  1916. 

Opium  Act,  I  of  1878,  section  9— possession  of  opium  by  a  license- 
holder  outside  the  place  where  his  shop  is  situate. 

The  accused  held  a  license  for  retail  vend  of  opium  at  Kathu  Nangal. 
He  was  captured  upon  the  Amritsar  railway  platform  with  11  seers  9  chataks 
of  opium  in  his  possession,  a  quantity  which  he  was  admittedly  entitled  to 
possess  under  his  license  at  Kathu  Nangal,  but  it  was  alleged,  not  outside 
that  station 

Held,  that  the  case  was  governed  by  rule  No  18  of  the  rules  issued  by 
Government  under  section  5  of  the  Opium  Act,  which  allows  a  license-holder  to 
possess  any  quantity  of  opium  subject  to  the  condition  of  his  license,  &c, 
and  consequently  as  there  was  no  restriction  in  accused's  license  regarding 
the  place  in  which  or  at  which  the  opium  was  to  be  possessed  no  offence 
under  section  9  of  the  Act  had  been  committed  by  him  in  this  case.  At  the 
time  of  the  *rant  of  the  license  the  Financial  Commissioner's  Notification 
No.  153,  dated  the  12th  July  1913,  had  apparently  been  overlooked. 


(1)  (1916)  37  Indian  Cases  308  (Udai  Bhan  v.  Ram  Samajli). 

(2)  (1908)  /.  L.  R,  31  All.  150  (Jhinyai  Singh  v.  Ram  Partap). 
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Appeal  from  the  order  of  8  S.  Harris.  Esquire,  Sessions  Judge, 
Amritsar,  dated  the  Y&th  April  1916. 

Saunders,  for  Appellant 

Dalip  Singh,  for  Respondent. 

The  judgment  of  the  Court  was  delivered  by — 

2*d  May  1917.  LeRossignol,  J. — The  respondent  in  this  case  was  captured 

upon  the  railway  platform  at  Amritsar  with  1 1  seers  9  chataks 
of  opium  in  his  possession,  and  the  first  Court  sentenced  him 
under  seotion  9  (r)  of  the  Opium  Act  to  suffer  rigorous  imprison- 
ment and  to  pay  a  fine.  The  respondent  appealed  to  the 
Sessions  Judge  who  found  in  concurrence  with  the 
first  Court  that  the  respondent  had  been  captured  on  the 
Amritsar  platform  whilst  in  possession  of  11  seers  9  chat  ah*  of 
opium,  but  he  concluded  by  acquitting  the  respondent  on  the 
ground  that  the  respondent  held  a  license  for  retail  vend  of 
opium  at  Kathu  Nangal  which  is  a  station  some  ten  miles 
distant  from  Amritsar,  and  that  his  possession  of  the  opium 
was  lawful. 

From  that  order  of  acquittal  the  Crown  has  appealed  to 
this  Court  ;  but  after  hearing  Mr.  Saunders  for  the  Crown  we 
find  that  the  appeal  must  be  dismissed.  The  quantity  of  opium 
which  may  be  in  the  possession  of  any  person  is  determined 
by  the  rules  issued  by  Government  under  the  powers  conferred 
by  seotion  5  of  the  Act,  and  rule  No.  18  covers  the  case  of  a 
retail  vendor  of  opium.  The  effect  of  that  rule  is  that  a  person 
lioensed  to  sell  opium  in  retail  may  possess  any  quantity  of 
opium  subject  to  the  conditions  of  his  license,  subject  also  to  the 
conditions  of  his  license,  subject  also  to  the  condition  that  he 
shall  have  obtained  the  opium  in  a  certain  specified  manner  from 
certain  sources,  In  this  case  there  is  no  suggestion  whatever 
that  the  opium  which  was  found  in  the  respondent's  possession 
was  obtained  by  him  from  any  improper  source,  so  that  tho  only 
point  which  is  pressed  before  us  is  whether,  as  contended  by  Mr. 
Saunders  for  the  Crown,  the  possession  by  the  respondent  of  this 
quantity  of  opium  at  the  Amritsar  station  was  in  oontraveution 
of  the  conditions  of  his  license,  although  admittedly  the  pos- 
session of  the  same  quantity  by  him  at  his  shop  in  Kathu 
Nangal  would  have  been  perfectly  unobjectionable.  Reliance 
is  placed  on  the  Financial  Commissioner's  Notification  No.  15.3, 
dated  the  12th  July  1913  By  that  Notification  the  Financial 
Commissioner  directed  that  certain  amendments  should  be 
made  in  the  Form  of  license  granted  to  retail  vendors  of  opium. 
l"n fortunately  for  the  Crown  the  amendments  notified  in  1913 
were  not  embodied     n  the    license  which  was  issued  to  the  ret»- 
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porjdent  in  1915.  By  oversight  or  carelessness  a  license  of  the 
old  pattern  was  issued  to  the  respondent  and  his  license  by 
which  alone  his  couduct  is  to  be  judged  contains  no  restiiction 
regarding  the  place  in  which  or  at  which  the  opium  is  to  be 
possessed  by  him. 

In  short,  the  condition  which  should  have  been  inserted  in 
the  respondent's  license  is  not  present  therein.  Consequently, 
as  the  respondent's  guilt  must  be  determined  under  rule  18 
solely  by  reference  to  the  conditions  of  his  license  the  founda  • 
tiouon  which  the  Government  appeal  is  based  does  not  exist,  and 
we  therefore  dismiss  the  appeal. 

Appeal  dismissed. 


No.  42. 

Before  Hon.  Mr.  Justice  Chevis  and  Hon.  Mr.  Justice 
Leslie  Jones. 

KBUDA  BAKHSH— (Convict)—  APPELLANT, 

Versus 

THE  CROWN  -RESPONDENT. 

Criminal  Appeal  No.  347  of  1917. 

Indian  Evidence  Act,  I  of  1872,  section  25  -confession  to  village  chauki- 
dar  in  Punjab — whether  admissible  in  evidence. 

Held,  that  in  the  Punjab  a  village  chaukidar  is  not  a  *'  police  officer  " 
within  the  meaning  of  section  25  of  the  Evidence  Act  and  a  confession  made 
by  an  accused  person  to  a  chaukidar  is  consequently  not  inadmissible  under 
that  section. 

/.  L.  II.  2(3  Cat.  569  (1)  and  9  Cat.  W.  N.  474  (476)  (2),  distinguished. 

Appeal  from  the  order  of  B.  IT.  Bird,  Esquire,  Additional  Sessions 

Judge  of  Shahpur,  at  Mianwali,  dited  the  2\st  April  1917. 

Muhammad  Rati,  for  Appellant. 
Government  Advocate,  for  Respondent. 

The  judgment  of  the  Court  was  delivered  by — 

Leslie  Jones,  J,—        *****        2\ti  June  }9\J. 

********** 

It  has  been  urged  by  counsel  for  the  appellant  that  iu 
any  case  any  confession  made  by  Khuda  Bakhsh  in  the 
presence  of  Gulla  would  be  inadmissible  in  evidence  because 
Gulla  is  a  village  chaukidar  aud  must  therefore  be  regarded 
as  a  police  officer.  Counsel  for  the  appellant  here  relies 
on  I.  L.  B.  26  Gal.  569  (I),  a  case  in  which  it  was  held 
that   the   term    "  police   officer  "  in    section    25  of  the    Indian 


(1)  (1899)  /.  L.  #.26  Cal.  569  (Qiucn-Emvress  v.  Salemuddin). 

(2)  (1805^  9  Cal.  W,  N,  474  (476)  (Narir  Jharudar  v.  Emperor}, 
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Evidence  Act  should  not  be  read  in  a  strict  technical  sense 
but  according  to  its  more  comprehensive  and  popular  meaning : 
and  on  that  ground  the  confession  made  to  a  chaukidar  who 
arrested  the  petitioners  was  excluded  as  inadmissible.  Another 
ruling  to  which  the  counsel  has  referred  us  is  l'  0.  W.  N.,  page 
471,  at  page  476  (1),  where  however  the  High  Court  of  Calcutta 
declined  to  decide  the  point  whether  a  chaukidar  is  a  police  officer, 
remarking  that  there  was  a  oonflicl  in  the  Couit  of  judicial 
view  on  this  subject. 

"We  do  not  know  what  is  the  precise  status  enjoyed  by  a 
chaukidar  in  the  province  of  Bengal  but  we  have  no  doubt 
that  in  this  province  at  leasf,  a  ehuukidar  is  not  a  police 
officer  even  in  the  mosl  comprehensive  and  popular  meauiug  of 
that  term.  He  is  a  village  menial  and  is  not  regarded  in  any 
way  as  a  per3on  of  authority. 

[  The  remainder  of  the  judgment  is  not  required  for  the  purposes  of  thi- 
report.-  Ed.  ] 

Appeal  dismissed. 


No  43. 

Before  Ugh.  Mr.  Justice  Chevis  and  Hon. 

Mr.  Justice  Leslie  Joues. 

THE  CROWN"- APPELLANT, 

Versus 
ARJAN  AND  SURJAN— RESPONDENTS. 
Criminal  Appeal  No.  919  of  1^16. 
Appeal  by  Government  against  an  acquittal— when  admissible. 

Ueld,  that  the  law  gives  Government  the  right  to  appeal  against  any 
acquittal  and  that  right  cannot  be  taken  away  by  the  Court  any  more  than 
the  right  to  appea!  against  a  conviction  can  be  taken  away  from  any  private 
person. 

/.  L.  R.  17  Oal.  -     ind  other  rulings  cited  with  approval    m  7  /'.  R. 

<Y.)  1 90 1  (3),  referred  to. 

10  P.  R.  (CV.)  1897  (4),  dissented  from. 

Appeal  from  the  order  of  E,  Lewis,  Esquire,  Magistrate,  Jo/ 
Class,  Ludhiana,  dated  the  2&th  April  L916. 

C.  Be  van  Petman,  Government  advocate,  for  Appellant. 

Jai  Gopul  Sethi,  for  Respondents. 


(\)  d!)05)  9  Cal.  W.  N.  171  irJharttdar  v.  Emperor). 

(2     LS90J  /.   /..   R.   17  Cat.    185  Bibhuti  Bhutan 

3)  7P.B.  '    .    1904  (King-Emperory.  Ckattar  Singh). 
I'  1"  P.  R  I"  v.  Ghulam  Muliamm 
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The  judgmeut  of  the  Court  was  delivered  by  — 

Leslie  Jones,  J.—  *******  23rd  June  1917. 
******** 
The  last  contentions  of  counsel  for  the  respondents  are 
that  Government  in  appealing  in  this  case  has  failed  to  observe 
certain  "  instructions  "  laid  down  by  this  Court  and  also  that  the 
case  is  not  strong  enough  to  justify  the  acceptance  of  the 
appeal.  He  has  referred  us  to  10  P.  B.  1897  {Criminal)  '[I), 
and  to  a  passage  at  the  end  of  Emperor  versus  Kirn,  Criminal 
Appeal  No.  409  of  19J0  which  was  omitted  from  10  P.  B.  191! 
(Criminal)  (2),  though  the  judgment  was  printed  in  extenso  as 
XI  I.C.  I'32.  The  learned  Government  Advocate  has  inform- 
ed us  that  that  passage  was  deliberately  omitted  from  10  P.  R- 
1911  (2),  because  the  Crown  had  had  no  opportunity  of  arguing 
that  the  view  taken  in  10  P.  ft.  1897  (I)  was  incorrect  and  it 
did  not  contain  any  reference  to  7  P.  B.  1904  (Criminal)  (3),  a 
judgment  of  a  Division  Bench  which  elaborately  discussed  the 
question  of  appeals  by  Government  in  criminal  cases  aud  dis- 
sented from  10  P.  B.  1897  (1).  The  learned  Government  Ad- 
vocate says  that  he  is  quite  prepared  to  accept  in  toto  anything 
laid  down  in  7  P.  B  1904  (."5),  but  that  Government  cannot 
subscribe  to  the  passage  at  the  close  of  Emperor  versus  Kiru  to 
which  we  have  referred. 

We  have  no  doubt  that  omission  to  print  this  passage  in 
10  P.  B.  1911  (2)  was  intentional  and  that  the  Judges  of  the 
Full  Bench  who  delivered  it  were  unwilling  that  it  should  be 
recorded  as  au  authoritative  and  considered  expression  of  their 
view  of  the  law.  In  these  circumstances  we  do  not  regard  it 
as  binding.  The  law  gives  Government  the  right  to  appeal 
against  any  acquittal  and  that  right  cannot  be  taken  away  by 
this  Court  any  more  than  the  right  to  appeal  agaiost  a  convic- 
tion eau  be  taken  away  from  any  private  person,  see  /.  L.  R. 
]7  Cal.  485  (4)  and  other  rulings  cited  with  approval  in  7  P.  R. 
1904  (3).  We  are  cle.u-  that  if  in  the  present  case  we  al- 
low the  appeal  by  Government  against  the  acquittals  of  res- 
pondents we  shall  not  be  in  any  way  departing  from  the  prin- 
ciples as  laid  down  in  7  P.  B.  1904  (3).  We  do  not  propose 
to  say  anything  more  than  we  have  already  said  regarding  the 
judgment  of  the  first  Court.  We  have  referred  to  the  fact  that 
the  Magistrate  did  not  hear  the  evidence  himself.  The  case 
before  us  is  undoubtedly  one  of  very  considerable  importance  ; 
not  only  has  a  man  been  killed  but  there  has  been  a  most  deter- 


(1)  10  P.  R  (fir.)  1897  (Queen-Empress  v.  Ghulam  Muhammad). 

(2)  10  P.  R.  fir.)  1911  (F.  B.)  (Emperor  v.  Kiru). 

(3)  7  P.  R  (fir.)  1901  (King-Emperor  v.  Challar  Singh). 

(4)  (1890)  J.  L    R.  17  Cal.  485    {Queen-Empress  v.   Bibhuli  Bhusan 
Bit.) 
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mined  effort  to  shield  the  offenders  from  the  consequences  uf 
their  acts  and  there  has  been  a  complete  defiance  of  law  and 
constituted  authority.  In  spite  of  the  difficulties  which  have 
been  placed  in  the  way  of  the  prosecution  the  case  against  the 
respondents  has  been  very  fully  established. 

[The  remainder  of  the  judgment  is  not  required  for  thr  purpose   of 
report.l 

Appeal  accepted. 

No.  44- 

Before  Hon.  Mr.  Justice  Scott-Smith  and  Hon.  Mr.  Juatid 
Shadi  Lai. 

JAI  SINGH— (Convict)— APPELLANT, 

Versus 

THE  CROWN— RESPONDENT. 

Criminal  Appeal  No.  316  of  P>17. 

Criminal  Procedure  Code,  Act  V   of  1898,  sections   234   and  239-  .' 
trial  of  several  accused  for  several  offences --same  transaction. 

The  eight  appellants  were  on  a  joint  trial  convicted  by  the  Sessions 
Judge  of  dacoity  under  sections  395/397,  Penal  Code,  and  one  of  them  wa>  uoi 
only  charged  with  being  concerned  in  the  dacoity  but  also  with  being  in 
possession  of  arms  and  ammunition  under  section  20,  Indian  Arms  Act,  at  a 
lime  subsequent  to  the  dacoity.  The  learned  Judge  acquitted  him  of  the 
latter  charge  as  lie  held  that  he  could  not  be  legally  convicted  of  that  offence 
and  of  that  of  dacoity  at  the  same  trial. 

Held,  that  the  trial  was  illegal  and  the  defect  in  it  could  not  be  cured 
by  the  Court  acquitting  the  appellant  concerned  of  the  charge  under  the 
Anus  Act. 

/.  L.  R.  25  Mad.  61  (1\  /.  L.  R.  29  Mad.  569  (2  .  /.  L,  R  90  Bow.  19 
and  17  P.  R.  iflr.)  1917  :4;,  referred  to. 

Appeal  from  the  order  of  Major  J.  FrizvUe,  Session*  Judy, 
Rawalpindi,  dated  the  28tk  March  1917. 

Gobind  Ram,  for  Appellant. 

Herbert,  Assistant  Legal  Remembrancer,  for  Respondent. 

The  judgment  of  the  Court  vraa  delivered  by  — 

\2th  July  19 1 7.  Si-oi't-Smith,  J. — Jai  Singh,  Ghulam   Mohammad  and   six 

other  persons  have  been  convicted  on  a  joint  fcrinl  by  the  Ses- 
sions Judge  of  Rawalpindi  of  dacoity  under  seotiou  395,  read 
with  action  397  of  the  Indian  Penal  Code,  aud  each  of  them 
has  been    sentenced  to  10   years'    rigorous    imprisonment.     Jai 

(1)  (1901)1.  L.  R.  25  Mad.  Gl   (P.   C.)   (Subrahmania  Ayyor  v.   King- 

Emperor). 
(9)  ( 1906)  1.  L.  R.  29  Mad.  569  {Manavala  Chetty  v.  Emperor^. 
(3)  <1905)  /.  L.  R.  30  Bom.  49  {Emperor  v.  Datto  llanmant), 
vl)  17  P.  R.  (Cr.-\  1917  {Tulii  v.  Crown). 
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Singh  and  Ghulam  Muhammad  have  appealed  to  this  Court 
through  Mr.  Gobind  Kara  and  Mr.  Kara  Lai,  Advocates,  respec- 
tively and  the  other  six  convicts  have  appealed  through  the 
Jail  >-utlioiities  One  of  the  appellauts  Utt.m  Singh  was  not 
only  charged  with  being  concerned  in  the  dacoity  but  also 
with  being  in  possession  of  arms  and  ammunition  under  section 
20  of  the  Indian  Arms  Act,  XI  of  1878.  The  dacoity  is  said 
to  have  been  committed  at  the  village  of  Kanait  Khalil  ou  the 
night  between  the  23rd  and  24th  December  1916.  Uttam 
Sinj;h  was  charged  with  illegal  possession  of  arms  and  ammuni- 
tion at  Missa  Keswal  Railway  Station  on  or  about  the  24th 
December  1916.  Counsel  for  Ghulam  Muhammad,  appellant, 
urges  that  it  was  illegal  to  try  Uttam  Singh  for  an  offence 
under  the  Arms  Act  in  the  same  trial  as  the  offences  under 
section  395  of  the  Indian  Penal  Code  were  tried.  He  cites 
I.  L.  B.  25  Mad.,  page  61  (1)  and  29  Mad.,  page  569  (2)  and 
asks  that  the  trial  should  be  set  aside.  In  regard  to  the 
charge  under  the  Arms  Act  against  Uttam  Singh  the  learned 
Sessions  Judge  in  his  judgment  remarks  as  follows  : — "  After 
"  the  trial  had  beeu  concluded  and  the  assessors  had  expressed 
"  their  opinion  on  the  evidence  in  support  of  it,  it  appeared 
"  to  me  that  the  case  could  not  be  legally  tried  at  the  same 
"  trial  on  tbis  charge  as  well  as  the  charges  under  sections 
"  395/397,  Indian  Penal  Code,  the  offence  under  the  Arms  Act 
"  with  which  he  was  charged  in  no  way  forming  part  of  the 
"  sarns  transaction  involved  by  the  other  charges,  but  as  the 
"  error  was  not  discovered  by  me  until  after  the  accused  had 
"  been  tried  for  the  offence  it  was  too  late  to  correct  it  and 
4i  direct  a  separate  trial."  Towards  the  end  of  his  judgment 
he  says,  "  As  to  the  charge  under  the  Arms  Act  against  Uttam 
"  Singh,  he  cannot  be  legally  convicted  of  .an,  offence  under 
"  section  2o  of  the  Act  at  the  same  tiial  of  an  offence  uuder 
"sections  395/397,  Indian  Penal  Code,  as  I  have  already  ex- 
"  plained,  and  I  therefore   acquit  him." 

We  have  no  difficulty  in  agreeing  with  the  learned  Ses» 
sions  Judge  that  the  offence  under  the  Arms  Act  was  not 
committed  in  the  same  transaction  as  that  in  which  the  dacoity 
was  committed.  It  is  possible  that  had  Uttam  Singh  been 
tried  for  being  in  possession  of  arms  at  the  time  the  dacoity 
was  being  committed,  it  might  have   been   considered  that   his 


(1)  (1901)  I.  L.  R.  25  Mad.  61  (?.  0.)   (Subrahmania  Ayyar  v.  King- 

Emperor), 

(2)  (1906)  J.  L.  R.  29  Mad.  569  (Manavala  Cketty  v.  Emperor), 
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possession  thereof  was  part  of  the  same  transaction  as  the 
dacoity,  but  he  was  charged  with  being  in  possession  of  arms 
at  a  time  subsequent  to  the  dacoity  and  after  the  transaction 
in  which  the  dacoity  was  committed  and  which  began  and 
ended  in  the  village  of  Kanait  Khalil.  TJttam  Singh's  posses- 
sion of  arms  on  the  following  moruing  at  Missa  Keswal  was 
quite  separate  and  unconnected  with  the  dacoity.  In  this 
connection  we  have  referred  to  I.  L.  II.  30  Bam.,  page  49  (1) 
and  we  agree  with  the  definition  given  therein  of  the  word 
"transaction."  See  also  17  P.  S.  of  19J7  (2)  Criminal.  In 
the  case  reported  as  I.  L.  R.  29  Mad.,  page  569  (3)  where  an 
accused  person  had  been  charged  with  more  than  three  offences 
at  one  trial,  it  was  held  that  the  defect  could  not  be  cured 
after  the  accused  had  pleaded  and  the  case  had  closed  by  amend- 
ing the  charges  so  as  to  reduce  it  to  three  offences.  We  agree 
with  the  dictum  of  Sir  Arnold  White,  Chief  Justice,  in  that 
case  that  a  charge  which  is  bad  on  the  face  of  it  cannot  be 
cured  by  an  amendment  made  at  a  stage  of  the  proceedings 
when  the  mischief  which  the  Legislature  intended  to  guard 
against  by  the  enactment  which  has  been  contravened,  may 
already  have  been  done.  In  the  present  case  Uttam  Singh 
was  tried  for  an  offence  under  the  Arms  Act  and  he  and  the 
other  appellants  were  tried  for  offences  under  section  395  of 
the  Indian  t'enal  Code  in  the  same  trial.  The  case  was  com- 
pleted and  the  opinion  of  the  assessors  was  taken.  We  are 
of  opinion  that  the  trial  was  illegal  and  that  the  defect  in  the 
trial  could  not  be  cured  by  the  Court  acquitting  Uttam  Singh 
of  the  charge  under  the  Arms  Act.  It  is  to  be  regretted  that 
the  trial  should  have  to  be  set  aside  on  a  technical  point  of 
this  sort  but  we  can  see  no  remedy  for  it.  We  therefore  accept 
all  the  appeals  and,  setting  aside  the  order  of  the  learned  Ses- 
sions Judge,  quash  the  trial  and  direct  that  the  apuellauts  ue 
retried  for  the  offence  of  dacoity  Pending  the  trial  they  will 
be  transferred  to  the  judicial  lock-up. 


Appeal  accepted. 


(1)  (1905)  7.  L.  R.  30  Bom.  49  (Emperor  v.  Datto  Hanmant). 

(2)  17  P.  R.  (Cr.)  1917  (TuUi  v.  Crown). 

(.w  (1906)  I.  L.  R.  29  Mad.  569(Jf«/iacafu  Chetty  v.  Emperor). 
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No-  45. 

Before  Hon,  Mr.  Justice  Scott- Smith  and  Hon.  Mr.  Justice 

LeRossignol. 

UJAGAR  SINGH— (Convict)— APPELLANT, 

Versus 

THE  CROWN— RESPONDENT. 

Criminal  Appeal  No.  540  of  1917. 

Indian  Penal  Code,  sections  300,  fifth  exception,  302  and  304  -homicide 
tcith  consent  of  the  victim. 

The  appellant  was  found  to  have  killed  his  step-father,  who  was  an  in- 
firm old  man  and  an  invalid,  with  the  latter's  consent,  his  motive  being  to  get 
3  innocent  men  (his  enemies)  hanged. 

Held,  that  the  offence  was  covered  by  the  fifth  exception  to  section  300 
of  the  Penal  Code  and  was  punishable,  not  under  section  302,  but  under  Part 
I  of  section  304. 

Appeal  from  the  order  of  G.  A.  Barron,  Esquire,  Additional  Sessions 
Judge,  Lahore,  dated  the  16th  June  1917. 

Nemo,  for  Appellant. 

Mul  Chand,  Public  Prosecutor,  for  Respondent. 

The  judgment  of  the  Court  was  delivered  by — 

Scott  Smith,  J.— TJjagar  Singh  has  been  convicted  hy  the  26th  July  1917. 
Additional  Sessions  Judge  of  Lahore  of  the  murder  of  his 
aged  step-father  Basant  Singh  under  section  302,  Indian 
Penal  Code,  and  has  been  sentenced  to  death.  He  has  appealed 
to  this  Court  through  the  Superintendent  of  Jail  and  the  case 
is  also  before  us  for  confirmation  of  the  sentence  under  section 
374,  Criminal  Procedure  Code. 

In  his  confession  Ujagar  Singh  stated  that  his  step-father, 
who  was  an  infirm  old  man  and  an  invalid,  consented  to  being 
killed  and  we  gather  from  the  Additional  Sessions  Judge's 
judgment  that  he  believed  this.  The  assessors  did  not  specific- 
ally state  whether  tney  believed  that  Basant  Singh  consented 
to  being  killed,  but  if  they  had  not  we  think  they  would 
certainly  have  said  so.  We  have  not  been  asked  by  counsel 
for  the  Crown  to  reject,  nor  do  we  see  any  reason  for  rejecting, 
any  part  of  the  appellant's  confession  and  we  therefore  hold 
that  Ujagar  Singh  put  Basant  Singh  to  death  with  the  latter's 
consent  The  Additional  Sessions  Judge  has  convicted  the 
appellant  of  murder  but  in  doing  so  he  has  overlooked  the 
fifth  exception  to  section  300  of  the  Indian  Penal  Code  which 
lays  down  that  culpable  homicide  is  not  murder  when  the 
person  whose  death  is  caused,  being  above  the  age  of  18  years 
Buffers  death  or  takes  the   risk  of  death  with  his  own  consen 
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The  present  case  is  probably  not  one  such  as  the  Legislature 
had  in  its  mind  when  it  framed  this  exception,  but  we  have 
no  doubt  that  the  exception  applies  here  where  the  homicide 
was  by  consent  of  the  victim.  The  conviction  under  section 
302  cannot  therefore  be  maintained  and  we  accept  the  appeal 
and  alter  it  into  one  under  section  304,  Part  I,  '.Indian  Penal 
Code.  As  appellant's  motive  was  to  get  three  innocent  men 
hanged,  we  consider  that  the  highest  sentence  which  the  law 
allows  should  be  passed  upon  him.  2  We  set  aside  the  sentence 
of  death  passed  by  the  Sessions  Judge  and  sentence  the  appel- 
lant instead  to  transportation  for  life. 

Appeal  accepted. 

No-  46. 

■Before  lion.  Mr.  Justice  Shadi  Lai. 

THE  CROWN, 
Versus 
WAUHAWA  AND  NASRA— ACCUSED. 

Criminal  Revision  No.  252  of  1917. 

Criminal  ProcedureCode,  ActV  of  1898,  section  35  —  separate  convictions 
/  r  srverat  distinct  offences  —whether  separate  sentences  should  be  passed. 

Held,  that  if  an'accused  is  convicted  of  two  or  more  distinct  offences  in 
the  same  case  there  should  be  a  separate  sentence  passed  for  each  offence  -  ride 
section  35  of  the  Code  of  Criminal  Procedure.     * 

Diversity  of  judicial  opinion  in  regard  to  the  explanation  to  section  35 
pointed  out. 

/.  L.  R,  23  Bom.  706  (F.  B.)  (1)  and  7.  L.  R.  10  All.  58  <,2),  and 
146  (3),  referred  to. 

Case  reported  by  E.  R  Abbott,  Esquire,  District  Magistrate, 
Sialkot,  with  his  No.  20±  of  1st  February  19 17. 

Government  Advocate,  for  Petitioner. 

Accused,  in  person. 

The  facts  of  this  case  are  as  follows  :  — 

On  January  6tdi,  19 1 7,  Lala  Devi  Dayal  convicted 
Wadhawa  of  offences  under  sections  22-313.,  353  and  332  of 
the  Indian  Penal  Code,  and  sentenced  him  to  one  month's 
rigorous  imprisonment  and  Rs.  50  fine 

And  Nasra  and  Rakha  nnder  section  225B.  and  353,  Indian 
Penal  Code,  and  sentenced  both  to  one  month's  rigorous  im- 
prisonment and  Rs.  25  fine 

(1)^(1899)  I.  L.  R.  23  Bom.  706  (F.  B.)  (Queen- Empress  v.  Malu). 
(2). (1887)  /.  L.  R.  10  All.  58  (Queen- Empress  v.  \Va»ir  Jan  . 
(»)  (ibbl)  J.  L.  R-  lOAll.m  (Queen-Empress  v.  Zor  Singh). 
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The  procceedings  are  forwarded  for  rem'sion  on  the  following 
grounds;-  "ri 

My  reason  for  reporting  this  case  is  that  I  have  repeatedly 
held  on  appeal  from  2nd  and  3rd  Class  Magistrates  that  where 

:  the  accused  is  convicted  of  more  than  one  offence  the  Magis- 
trate mnst  inflict  a  sentence  for  each   offence.     If  he  does  not, 

[the  difficulty  arises  that  if  on  appeal  the  Court  acquits  the  appel- 
lant of  one  but  not  of  all  the  offences  of  which  he  has  been 
convicted  there  is  no  sentence  for  the  Appellate  Court  to 
deal  with. 

Lala  Devi  Dayal  justifies  a  joint  punishment  for  all 
offences  of  which  the  accused  in  this  case  were  convicted  bv  a 
reference  to  section  235,  Criminal  Procedure  Code  and  71, 
Indian  Penal  Code.  The  point  does  not  seem  to  be  so  clear 
as  I  thought. 

The  police  have  not  asked  for  heavier  sentences  in  this 
case,  but  I  refer  the  case  to  the  Hon'ble  Judges  in  case  they  will 
see  fit  to  elucidate  the  point  for  the   information  of  subordi- 

nate  Courts. 

i 

The  order  of  the  learned  Judge  was  as  follows  : — 

Shadi  Lal,  J. — 'The  question  whether  the  Court  must  SOth  April  1917. 
inflict  a  separate  sentence  for  each  of  the  offences  of  which  a 
person  has  been  convicted  at  one  trial  must  depend  upon  the 
•particular  circumstances  of  each  case  The  only  general 
direction,  which  1  can  give,  is  that  where  there  are  two  or 
more  separate  convictions  for  two  or  more  distinct  offences  in 
the  same  case,  section  35  of  the  Criminal  Procedure  Code 
contemplates  that  a  separate  sentence  should  be  passed  for 
each  offence.  But  the  explanation  to  that  section  lays  down 
that  separable  offences,  which  come  within  the  provision  of 
section  71  of  the  Indian  Penal  Code,  are  not  distinct  offences 
within  the  meaning  of  section  35,  Criminal  Procedure  Code. 
In  a  case  falling  under  section  71,  Indian  Penal  Code,  the  total 
punishment  should  not  exceed  the  maximum  provided  in  the 
section.  But  whether  one  sentence  for  all  the  separable  offences 
should  be  passed  or  a  separate  sentence  for  each  offence  is  a 
matter  upon  which  there  is  a  diversity  of  judicial  opinion. 
Reference  may  be  made  to  i".  L.  B.  23  Bom.  706  (Full  Bench) 
(1)  and  L0  All.,  pages  58  (2)  and  146  (3). 
. 

(1)  (1899    J.  L.  R.  23  Bom.  706  (F.  B.)  (Queen-Empress  v.  Malu\. 

(2)  (1887)  7,  L.  R.  10  All.  58  (Queen-Empress  v.  WazirJan). 

(3)  (1887)  7.  L,  R.  10  All,  146  {Queen-Empress  v,  Zor  Singh).. 
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With  these   observations    I  return   the    papers  to  the  Dis- 
trict Magistrate. 


No-  47- 

Before  Hon.  Mr.  Justice  Scott-Smith  and  Hon.  Mr.  Justice  I 
Shadi  Lai. 

BASANT  L\L  AND  LTALLPUB  BANK,  LIMITED— 

Petitioners, 

Versus 

THE  CROWN— Respondent. 

Criminal  Revision  No  408  of  1917. 

Itidian  Companies  Act,  VII  of  1913,  scctio7is  2  (9)  and  87 —Manager — v 
meaning  of. 

The  petitioners,  a  Banking  Company  and  its  Managing  Dhector  were 
convicted  of  an  ofl'euce  under  section  87  of  the  Companies  Act  for  not  filing 
with  the  Registrar  of  Joint  Stock  Companies  notice  of  a  change  in  the 
Manager  of  their  Behra  Branch. 

Held,  that  unless  a  person  is  in  charge  of  the  entire  business  of  a  Com- 
pany he  cannot  be  deemed  to  be  a  manager  thereof  and  a  mere  branch 
manager  would  consequently  not  be  a  manager  within  the  meaning  of  section 
87  of  the  Companies  Act. 

L.  R.  10  Q.  B.  329  (definition  of  manager,  per  Blackburn,  J.)  (I)  followed. 
Petition  for  revision  of  the  order  of  If.  8.  Harris,  Esquire, 
Sessions  Judge,  Lyallpur,  dated  the  20th  December  1916. 

Mehta  Bahadur  Cliand,  for  Petitioners. 

Herbert,  Assistant  Legal  Remembrancer,  for  Respondent. 

The  order  submitting  the   case  to  a  Division  Bench  was  as 
follows  : — 
\st  May  1917.  Shadi  Lal,  J. — The  Lyallpur  Bank,  Limited,  and  its  Manag- 

ing Director  have  been  convicted  under  section  87  of  the 
Indian  Companies  Act  for  not  filing  with  the  Registrar  of  the 
Joint  Stock  Companies  notice  of  a  change  in  the  Manager  of 
their  Bhera  Branch.  The  sole  question  for  determination  is 
whether  the  person  in  charge  of  a  branch  of  the  bank  is  to  be 
deemed  to  be  a  manager  within  the  purview  of  the  aforsaid 
section.  The  word  "  manager  "  in  nowhere  defined  in  the  Act, 
and  section  2  ('J;  only  says  that  the  expression  includes  any  person 
occupying  the  position  of  a  manager  by  whatever  name  called, 
and  whether  under  a  contract  of  service  or  not.  This  does  not, 
howevei,  help  ua  in  determining  the  point  arising  in  the  case. 
A    perusal  of  section   87    and  section  32(2)  (I)    shows  that   a 

(1)  (1875)  L.  R.  10  Q.  B,  329  (Gibson  v.  Barton) 
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plurality  of  managers  is  contemplated.  On  the  other  band 
there  is  a  dictum  in  Gibson  v.  Barton,  Law  Reports,  Q.  B  Vol. 
10,  page  329,  to  the  effect  that  a  manager  is  a  person  "  who 
"  has  the  management  of  the  whole  affairs  of  the  Company  ; 
"  not  an  agent  who  is  to  do  a  particular  thing,  or  a  servant 
"  who  is  to  obey  orders,  but  a  person  who  is  entrusted  with 
"  powers  to  transact  the  whole  of  the  affairs  of  the  Company." 

The  question  is  not  free  from  difficulty,  and  in  view  of  its 
importance  to  the  companies  in  general  I  am  of  opinion  that 
it  should  be  decided  by  a  Division  Bench.  [  accordingly  refer 
the  case  and  direct  that  an  early  date  be  fixed  for  disposal. 


The  judgment  of  the  Division  Bench  was  delivered  by — 
Shadi  Lal,  J.— The  order  of  the  Single  Bench  referring  26th  JulV  1917> 
this  case  for  the  decision  of  a  Division  Bench  may  be  read  as  a 
part  of  this  judgment.  As  stated  therein  the  point  for  deter- 
mination is  whether  a  person  in  charge  of  the  business  of  a 
branch  of  a  bank  comes  within  the  porview  of  the  term 
"  manager  "  used  in  section  87  of  the  Indian  Companies  Act, 
VII  of  1913.  The  decision  depends  upon  the  interpretation  to  be 
placed  upon  the  word  "  manager  "  which,  it  is  to  be  observed, 
is  not  defined  in  the  Act.  Section  2,  sub-section  9,  merely  says 
that  the  expression  "  manager  "  includes  any  person  occupying 
the  position  of  a  manager  by  whatever  name  called  and  whether 
under  a  contract  of  service  or  not.  It  is  manifest  that  this 
sub-section  does  not  help  us  in  determining  the  matter  before 
us. 

AVe  are  not  aware  of  any  Indiana  authority,  and  the  learned 
counsel  on  both  sides  have  certainly  cited  none,  which  has  a 
bearing  upon  the  point  ;  and  the  leading  case  on  the  subject 
decided  in  England  is  Gibson  v.  Barton  (Law  Reports  10 Queen's 
Bench)  329  (1)  in  which  Blackburn,  J.,  defines  a  manager 
as  a  person  <;  who  has  the  management  of  the  whole  affairs  of 
"  the  Company  ;  not  an  agent  who  is  to  do  a  particular  thing, 
"  or  a  servant  who  is  to  obey  orders,  but  a  person  who  is 
"  entrusted  with  power  to  transact  the  whole  of  the  affairs  of 
"  the  Company."  To  the  same  effect  is  the  dictum  of  Quain,  J. 
that  "  the  word  manager,  it  is  admitted  on  all  hands,  will  not 
"  apply  to  a  man  who  acts  once  or  twice,  but  he  must  be  a 
"  delegate  having  the  control  of  all  the  affairs  of  the  Company." 
-  In  view  of  these  observations  it  seems  to  us  that  unless  a 
person  is    in  charge   of   the   entire  business  of  a  Company,  he 

(1;  (1875;  L.  R.  10  Q,  B,  329  (Gibson  v.  Barton). 
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cannot  be  deemed  to  be  the  manager  thereof.     We  do  not  think 
that  a   person   entrusted   with  the  business  of  a  branch  can  be 
regarded  as  the  manager    of  the  Company.     Such    a   person 
merely    an   agent,    whose   duties   are  confined    within   certain 
•  piescribed  limits,  and    he   cannot   have   any   control  over  the 

affairs  of  the  Company  as  a  whole. 

It  is  true  that  the  wording  of  section  87  and  section 
:;■.?,  sub-section  2,  clause  (I)  of  the  Indian  Companies  Act 
contemplates  a  plurality  of  managers,  but  it  is  possible 
that  a  committee  cf  two  or  more  persons  may  jointly  be 
entrusted    with  the    entire   business  of   the  Company,   and  in 

that     case    all_the members     of   the    committee     would  be 

deemed  to  be  the  managers  of  the  Company.  The  possibility 
of  the  plurality  of  managers  does  not  necessarily  lead  us  to  the 
conclusion  that  a  person  who  manages,  not  the  whole,  but  only 
a  part,  of  the  business,  should  be  treated  as  a  manager  for  the 
purposes  of  the  Act-  We  doubt  very  much  whether  the 
Legislature  contemplated  that  every  time  when  there  is  some 
temporary  change  in  the  personnel  of  a  branch  manager  due  to 
illness  or  otherwise,  that  change  should  be  notified  to  the 
Registrar  of  the  Joint  Stock  Companies.  No  useful  purpose 
would  be  served  by  giving  information  of  this  kind,  and  indeed, 
it  would  lead  to  unnecessary  correspondence,  more  especially 
when  we  observe  that  it  is  not  a  rare  occurrence  to  find  a 
Company  with  30  or  40  branches  spread  all  over  the  country. 
But  the  argument  ab  inconvenienti  would  not  influence  our 
decision  if  we  were  convinced  that  the  term  manager  was 
intended  to  include  not  only  the  person  properly  so-called,  but 
also  the  persons  in  charge  of  the  branches  of  a  Company. 

The  learned  Advocate  for  the  Crown  has  not  cited  any 
authority  laying  down  a  rule  at  variance  with  that  enunciated 
in  Gibson  v.  Barton,  and  following  that  judgment  we  hold  that 
the  manager  of  a  branch  of  a  bank  does  not  come  within  the 
meaning  of  the  word  "manager"  used  in  section  87.  "« 
accordingly  accept  the  application  for  revision  and  setting 
aside  the  convictions  and  sentences  direct  that  the  fine,  u 
realised,  be  refunded  to  the  applicants. 

Btvi$ion  accqt* 

- 

- 
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^financial  ftrnmissimwc,  Punjab. 

REVENUE  JUDGMENTS- 

No.  1. 

Before  Eon.  Mr.  P.  J.  Fagan,  Financial  Commissioner. 

LABHTJ— (Landlord)— PETITIONER, 
*  Versus 

HAMIRA — (Occupancy  tenant)  and  BHOLA — (Landlord)— 
RESPONDENTS. 
Revenue  Revision  No.  139  of  1915-16. 

Punjab  Tenancy  Act,  XVI  of  1887,  section  53,  sub-sections  (3)  and  (5)  — 
ichether  occupancy  tenant  can,  after  causing  notice  to  be  served  on  the  landlord, 
withdraw  from  the  proceedings. 

Held,  that  the  terms  of  sub-section  (3)  of  section  53  of  the  Punjab 
Tenancy  Act  do  not  deprive  the  occupancy  tenant  of  a  locus  penitentix,  and 
that  it  is  open  to  him  to  withdraw  from  the  proceedings  at  any  time  prior 
to  the  completion  of  the  purchase  by  the  landlord  as  determined  by  sub- 
section (5). 

Case  forwarded  by  W.  Renouf,  Esquire,  Commissioner  of 
Jullundur,  2nd  March  ]  916. 

^The  order  of  the   learned  Financial    Commissioner  was  as 
follows  : — 

Fagan,  F.  C, — The  respondents  are  occupancy  ten-  Oth  August  1916. 
ants  under  section  5  of  the  Punjab  Tenancy  Act.  The  Commis- 
sioner's view,  expressed  in  his  order  of  29th  March  191(3,  as  I 
understand  it,  is  that  the  landlord  after  seivice  on  him  of  a 
notice  under  section  53  (2)  has  in  virtue  of  section  53  (3)  a 
vested  right  to  purchase  the  occupancy  tenure  which  cannot  be 
defeated  or  determined  by  the  tenant  withdrawing  from  or 
abandoning  his  intention  to  transfer,  as  he  appears  to  have 
done  in  this  case  on  21st  November  1913.  After  full  considera- 
tion I  do  not  think  that  such  an  interpretation  can  be  placed 
on  the  words  "  may  claim  "  in  section  53  (3).  To  do  so  would 
be  equivalent  to  holding  that  an  occupancy  tenant  under 
section  5  cannot  take  the  steps  required  by  section  53  towards 
making  a  temporary  alienation  of  bis  occupancy  rights  without 
running  inevitably  the  risk  of  having  those  rights  extinguished 
in  toto  and  in  perpetuity  by  the  action  of  the  landlord.  I  do 
not  think  that  this  can  have  been  the  intention  of  the  Legis- 
lature,   especially   in    view  of    the   fact   that  if  the  ocjupaucy 
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tenant  under  section  5  chooses  to  effect  a  mortgage  otherwise 
than  after  observance  of  the  requirements  of  section  53  the 
only  result  would  be  that  the  mortgage  could  be  set  aside 
under  section  60  on  the  suit  of  the  landlord  without  forfeiture 
or  extinction  of  the  occupancy  rights.  He  would  thus  be  in  a 
batter  position  than  the  tenant  who  obeyed  the  law,  as  laid 
down  in  section  53,  if  the  interpretation  from  which  I  dissent 
is  to  be  accepted.  Again  the  procedure  prescribed  in  section 
56  for  occupancy  tenants  other  than  those  under  section  5, 
who  may  desire  to  transfer  their  rights  involves  no  such  risk, 
as  under  the  above  interpretation,  attaches  to  the  occupancy 
tenant  under  section  5.  I  hold  therefore  that  the  terms  of 
section  53  (3)  do  not  deprive  the  occupancy  tenant  of  a  locus 
penitentise  and  that  it  is  open  to  him  to  withdraw  from  the 
proceedings  at  any  time  prior  to  the  completion  of  the  pur- 
chase as  determined  by  section  53  (5).  It  appears  that  as 
already  remarked  the  occupancy  tenant  Hamira  did  in  fact 
withdraw  on  21st  November  1913  and  the  Assistant  Collector 
then  quite  correctly  filed  the  case.  The  Collector  re-opened  it 
on  appeal  apparently  at  the  instance  of  one  of  the  landlords 
who  had  not  agreed  to  the  stoppage  of  proceedings.  As  a 
matter  of  fact  no  consent  on  his  part  was  necessary.  Under 
the  circumstances  the  correct  order  for  me  to  pass  is  to  set 
aside  all  proceedings  after  21st  November  1913  and  I 
therefore  direct  accordingly.  The  order  of  the  Assistant  Col- 
lector dated  5th  August  1915  is  clearly  quite  incorrect  and 
quite  inapplicable  to  the  case.  If  the  occupancy  tenant  does 
not  withdraw  the  landlords  are  entitled  to  purchase  at  the 
price  fixed  and  cannot  be  put  off  with  a  mortgage  of  the 
occupancy  rights.  It  is  fair  that  the  present  petitioner  should 
pay  all  costs  incurred  by  the  occupancy  tenant  after  21st 
November  1913.     Order  accordingly. 

Revision  accepted. 

No.  2- 

Before  Ron.  Mr.  P.  J.    Fagan,   I.  C.  8.,  Financial 

Commissioner. 

SULTAN— (Mortgagor)— APPELLANT, 

Versus 

LAKHU   RAM— (Mortgagee)— RESPONDENT. 

Revenue  Appeal  No.  I  of  191516. 

Punjab  Alienation  of  Land  Act,  XIII  of  1900,  sections  6  (1)  (a)  and 

7  (3)— redemption   of    mortgage  before  expiry  of  term— power  of  Deputy 

Commissioner  to  fix  proportionate  amount  of  mortgage  debt  and  to  find 
that  nothing  more  remains  due. 
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Held,  that  the  power  conferred  upon  the  Deputy  Commissioner  by 
section  7  (3)  of  the  Punjab  Alienation  of  Land  Act,  of  fixing  the  pro- 
portion of  the  mortgage  debt  payable  for  redemption  is  very  wide  and 
that  it  is  not  only  open  to  the  Deputy  Commissioner  to  enquire  into  and 
to  consider  the  extent  to  which  the  principal  sum  together  with  reason- 
able interest  thereon  has  been  realised  by  the  mortgagee  from  the  rents 
and  profits  of  the  land  held  under  the  mortgage  but  that  he  is  in 
fact  required  to  do  so  and  that  if  he  finds  that  the  whole  of  the  mortgage- 
money  and  reasonable  interest  thereon  or  more  has  been  recovered  by  the 
mortgagee  out  of  such  rents  and  profits  he  may  declare  that  nothing 
more  is  payable  by  the  mortgagor. 

Appeal  from  the  order  of  Lieutenant-Colonel  Powney  Thompson, 
I.  A-,  Commissioner  of  Multan,  dated  the  \2th  February 
1916. 

The   order  of   the   learned   Financial    Commissioner  was 
as  follows  : — 

Fa.gan,  F.  C. — The  facts  of  this  case  will  be  apparent  22nd  Dec.  1916. 
from  the  orders  of  the  Collector  and  of  the  Commissioner. 
Briefly  they  are  that  the  appellant,  Sultan,  transferred  194 
kanals  to  Lakhu  Ram,  respondent,  by  a  mortgage  under  section 
6  (1)  (a)  of  the  Alienation  of  Land  Act  on  the  15th 
August  1911.  The  principal  sum  secured  was  Rs.  800.  Sultan 
applied  under  section  7  (3)  of  the  Act  for  redemption  with- 
out any  payment  to  the  mortgagee.  The  Collector  by  his 
order  of  26th  August  1915  allowed  the  application  finding 
that  the  mortgagee's  net  profits  for  the  period  during  which 
he  had  been  in  possession  under  the  mortgage,  apparently  four 
years,  had  been  Rs  1,600  or  Rs.  400  per  annum  and  that 
consequently  the  principal  sum  secured  together  with  any 
reasonable  interest  allowable  under  section  6  (1)  (a)  had 
been  far  more  than  liquidated. 

2.  The  learned  Commissioner's  view  of  the  intention  of 
the  legal  provisions  contained  in  section  7  (3)  of  the  Act 
in  their  bearing  on  this  case  is  given  in  his  order  of  5th 
November  19)5.  It  is  that  the  word  "  proportion  "  as  used 
in  the  above  section  "  implies  that  the  amount  to  be  paid 
in  redemption  is  proportionate  to  the  expired  and  unexpired 
part  of  the  term  of  the  mortgage."  He  holds,  I  understand, 
that  no  consideration  either  need,  or  should,  be  given  to  the 
net  profits  actually  received  by  the  mortgagee  dnrino-  the 
expired  portion  of  the  term  of  the  mortgage  for  which  he 
has  been  in  possession.  After  careful  consideration  I  find 
myself  quite  unable  to  accept  this  view.  The  words  "  such 
proportion  of  the  mortgage  debt  as  the  Deputy  Commissioner 
determines  to  be  equitable  "   used  in   section   7  (3)    are  wide 
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and  confer  upon  him  a  coi  respondingly  wide  equitab'p  power. 
They  certainly  do  not  appear  to  me  to  restrict  him  in  the 
exercise  of  his  power  under  tbe  section  to  a  mere  arith- 
metical consideration  of  the  elapsed  portion  of  the  term 
of  the  mortgage.  It  is,  I  think,  quite  clear  that  it  L  not 
orly  open  to  the  Deputy  Commissioner  to  enquire  into  and  to 
consider  the  extent  to  which  the  principal  sum  together 
with  reasonable  interest  thereon  has  been  realised  by 
the  mortgagee  from  the  rents  and  profits  of  the  land  held 
under  the  mortgage  but  that  he  is  in  fact  required  to  do  so. 
The  inclusion  in  the  account  of  a  charge  for  reasonable 
interest  in  addition  to  repayment  of  principal  against  such 
rents  &nd  profits  is  not,  I  think,  inconsistent  with  section 
7  (1)  of  the  Act.  The  meaning  of  that  provision  is,  I  con- 
sider, that  no  balance  of  interest  can  under  any  circum- 
stances remain  as  due  or  recoverable  after  the  expiry  of 
the  stipulated  term  of  the  mortgage  and  it  is  thus  not  incon- 
sistent with  but  on  the  contrary  indirectly  affirms  the  pro- 
visions of  section  6  (1)  (a)  so  far  as  the  latter  refers  to  the 
subject  of  interest. 

3.     For  the  above   reasons  I   consider    that  the  piinciple 
on  which  the  Collector   proceeded  in  his   order    of  26th  August 

1915  is  correct  and  I  observe  that  the  learned  Commissioner 
himself  in  his  subsequent  [order  of  12th  February  1916 
apparently  failed  to  apply  the  principle  enunciated  in  his 
own  order  of  5th  November  1915.  I  am,  however,  disposed  to 
think  that,  the  Collector's  estimate  of  Rs.  1,600  as  the  total 
"  rents  and  profits  "  received  by  the  mortgagee  in  four 
years  is  excessive.  It  is  equivalent  to  Rs.  400  per  annum 
on  an  area  of  194  kanals  or  20  acres,  that  is,  to  lis.  16-8-0 
per  acre  while  the  land  revenue  assessment  is  apparently 
only  Rs.  1-2-0  per  acre.  This  part  of  the  case  therefore  seems 
to    require  further  enquiry. 

I  set  aside  the  Commissioner's  order  of    12th    February 

1916  and   his   subsequent  order   of  18th  May  1916  and    return 

the   case    to   him     for   fresh    decision    with    reference  to   the 

above     remarks    and    after    needful   enquiry    as  to  the    rents 

and   profits  realised  by   the  mortgagee   during   the    period  he 

has  been  in  possession  as   such. 

I  make  no  order  as  to  costs. 

Case  remanded. 
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No.  3- 
Before  Hon.  Ju*r.  H.  J.  Maynard,  C.  $.  I.,  Whunu 

Commissior. 

PAT  RAM— CPlaixtitf)— APPLICANT. 
Versus 
ABHA  AND  OTHERS— (Da  j— RESPONDENTS 

Revenue  Revision  No.  \Ci  or  1915-1  '. 

Punjab  Tenancy  Act,   XVI  :     1  —  "  :■  —  .■-  - 

pancy  rights  under  -  inants    of  the    Monti  hill  tract,    tahrU 

Naraingarh.  . 

.   that  ha,      3  i  to  the  history  of  the    Morni  tract   tenures 

as  given  ii   the  Settlement   Report  and  to  the  proved  fact  of  occupation 
for  SB  .rough     two  generations,  without  payment  of  any  rent  over 

and  above  land  revenue  and  cesses,  the  applicant,  a  tenant  of  Mania 
Mauli  Bhoj  Raj  para,  was  entitled  to  occupancy  rights  under  section  8  of  the 
Punjab  Tenancy  A . 

Revision  from  the  order  of  the  Hon.  Mr.  C.  H.  Atki 
sioner  of  id  fke  \o:h  Ifaaj  19 

Gulla  Ram,  for  Applicant. 
Mahabir  Parshad,  f :  -dents. 

The  order  of  the  learned  Financial    Commissioner  was.    as 
follows  :— 

Matkasd,  F.  C. — -Pat  Ram,  Gajar,  son  of  Hamira,  resident     2±'.h  March  1917, 
of  Mauli  Bhoj  Rajpura  in  the  Morni   hill  tract  of    the   Xarain- 
garh  tahsil,  contesta       :.;e  of  ejectment,  and   claims   occapan:/ 
rights  La  -  .  .inoas of  b  numbevs  4  2    :;'■),.    4-5 

min.  and  46  min. 

A  careful  examination  of  the  Revenue    3e:ords  shows  tb 
no  rent  over  and  above    revenue  an i   c  :.    paid    for 

28  years  daring  which  the  appli:ant  ani  his  immntlimifl  pre- 
decessor in  interest  have  been  in  cultivating  -:on-  I:  is 
not  proved,  that  the  appli  5  a  ft; 
because  reoords  for  the  period  prior  to  the  settlement  of 
1883-89  are  not  available;  and  a  claim  to  occupancy  1  ._•  tfta 
under  section  5  (I)  (a)  of  the  Punjab  Tenancy  Act  has  not 
been  established. 

The  position  of  tenants  in  the  Morni  hill  tract,  who  pay 
revenue  and  cesses  only,  is  admittedly  a  peculiarly  strong  one 
and  the  Settlement  Officer  of  Ambala,  Mr.  (now  Sir  A.) 
Kensington  thought  that  there  was  no  doubt  that  they  were 
really  entitled  to  permanent  rights  in  the  land  ;  and  such  a 
position  would  be  quite  in  accordance  with  that  of  the  cultiva- 
tors in   [many     portions     of     the    Punjab    Himalayas,     whose 
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11  warisi "  rights  under  the  rule  of  the  indigenous  Rajas 
were  virtually  rights  of  permanent  occupancy,  subject  to  the 
payment  of  the  dues  of  the  State.  Among  the  reasons  whioh 
have  contributed  to  the  peculiar  strength  of  the  tenants'  position 
in  these  tracts  is  the  difficulty  of  finding  and  of  replaoing 
tenants. 

Having  regard  to  the  history  of  the  Morni  tract  tenures 
as  given  in  the  Settlement  Report  and  to  the  proved  fact  of  occu- 
pation for  28  years  through  two  generations  without  pay- 
ment of  any  rent  over  and  above  land  revenue  and  cesses, 
T  find  that  Pat  Ram  is  entitled  to  occupancy  rights  under 
section  8  of  the  Punjab  Tenancy  Act.  I  accept  the  application 
for  revision,  cancel  the  notice  of  ejectment,  and  find  that 
occupancy  rights  under  section  8  are  established.  The  point 
decided  being  a  new  one,  I  give  no  order  on  the  subject 
of  costs. 

Revision  accepted. 


No- 4- 

Before  Bon.  Mr.   P.  J.   Fag  an,  I.  C.  8.,  Financial 

Commissioner. 

ABDUL    QADIR   AND  ABDUL  AZLZ  —  APPLICANTS, 

Versus 
MUSSAMMAT   RABIA— RESPONDENT. 

Revenue  Revision  No.  88  of  1916-17. 

Punjab  Land  Revenue  Act,  XVII  of  1887,  sections  111  and  115— 
joint  holding —application  for  partition  by  xoidow  of  one  of  the  co-sharers  — 
how  to  be  dealt  icith  by  Revenue  Officer. 

Held,  following  11  P.  R.  (Rev.)  1895  (1)  and  82  P.  R.  1898  <F.  B.)  (2) 
that  a  widow  in  possession  of  her  deceased  husband's  undivided  share 
in  a  joint  holding  on  the  ordinary  widow's  life  estate  has  a  locus  standi 
under  section  111  of  the  Punjab  Revenue  Act  before  a  Revenue  Officer 
for  claiming,  i.e.,  for  applying  for  partition  which  she  may  or  may  not 
be  entitled  to  obtain  in  virtue  of  her  life  estate. 

Held  also,  that  agricultural  custom  generally  does  not.  recognise  the 
existence  of  the  widow's  right  to  obtain  partition,  i.e.,  the  entire  separation 
of  her  estate. 

155  P.  IV.  R.  1909  (3)  and  Ellis'  Notes  on  Punjab  Custom,  p.  54, 
referred  to,  also  219  P.   W.  R.  1913  (4). 

70  P.  R.  1912  (5),  disapproved  in  this  respect. 

But  that  tho  widow  is  in  all  cases  entitled  to  separate  possession 
of  her  share  as  distinguished  from  a  definite    partition— such    possession 

(1)11  P.  R.  (Rev.)  1895  (Dan  Singh  v,  Mussammat  Sukhan). 

(2)  82  P.  R.  1898  (F.  B.)  (Buta  v.  Mussammat  Jiwani). 

(3)  155  P.  W.  R.  19!)9  (Daulal  Khan  v.  Mussammat  Mahtab  Bibi). 

(4)  219  P.  W.  R.  1913  (Miikamli  v.  Bakhtawar  Singh). 

(5)  70  P.  R.  1912  {Mussammat  Bliag  Bhari  v.  Wazir  Khan), 
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can  however  only  be  obtained  and    enforced  by  the  decree  of    a  Civil 
Court. 

82   P.   R.   1898  (1),  30  P.    R.   1905   (2)  and   155  P.  W.  R.  1909  (3), 
referred  to,  also  116  P.  R.  1879  (4)  and  11  P.  R.  Rev.  1895  f5). 

Held,  therefore,  that  it  is  generally  desirable  in  the  class  of  cases 
under  consideration  that  the  Revenue  Officer  should  proceed  under  section  117 
of  the  Act  rather  than  under  section  115,  due  attention  being  paid  to 
the  instructions  contained  in  paragraph  8  of  Financial  Commissioner's 
standing  order  No.  27.  Where  he  has  prima  facie  ground  for  thinking 
that  the  widow  is  being  obstructed  by  her  co-sharers  in  the  due  and 
reasonable  enjoyment  of  her  life  interest  in  a  share  of  the  undivided 
holding  and  the  co-sharers  object  to  partition,  the  Revenue  Officer  should 
himself  proceed  to  decide  the  question  of  title  as  a  Civil  Court,  the 
burden  of  proving  the  widow's  right  to  obtain  partition  being  placed 
upon  her.  Where  on  the  other  hand  there  is  no  such  prima  facie  ground, 
and  the  co-sharers  object,  the  Revenue  Officer  should  decline  to  grant  the 
application  for  partition  until  the  question  has  been  determined  by  a  Civil  Court, 
and  if  the  Civil  Court  decides  on  the  question  of  title  that  the  widow  has 
a  right  to  obtain  partition  then  the  mere  fact  of  her  widowhood  would 
no  longer  constitute  as  against  her  a  good  and  sufficient  cause  under 
section  115  for  refusing  partition. 

Case  forwarded  for  orders  by  C.  J.  Hallifax,  Esquire,  Commissioner 
of  Jullundur,  with  his  opinion,  dated  the  loth  December  1916, 
Obedullah,  for  Applicants, 

Nur  Din,  for  Respondent. 

The  order  of   the  learned  Financial  Commissioner  was   ad 
follows  : — 

Fagan,  F.  C. — This  is  a  case  in  which  the  respondent,  16th  April  1917. 
Mussammat  Rabia,  a  widow  who  enjoys  a  life  interest  in 
the  share  of  her  sonless  deceased  husband  in  a  joint  holding,  ap- 
plied to  the  Assistant  Collector  for  partition  of  such  share.  The 
applicants  for  revision  who  are  her  co- sharers  and  apparently 
the  reversioners  of  her  interest,  denied  her  right  to  obtain 
partition.  The  Assistant  Collector  treating  the  question  as 
one  of  title  under  sections  116  and  117  of  the  Land  Revenue 
Act  directed  the  applicants  to  file  in  his  Court  a  civil  suit 
to  have  their  contention  judicially  established.  The  Collector, 
who  was  the  Settlement  Officer,  concurring  with  the  Assistant 
Collector  dismissed  the  applicants'  appeal.  The  Commissioner 
has  forwarded  the  case  for  revision  with  the  recommendation 
that  for  the  reasons  stated  in  his  order  the  partition  should 
lJe  refused  without  referring  applicants  to  a  civil  suit. 

2.     The    case   raises   some    rather  intricate    and  at  the 
same    time   dubious   questions    regarding  the  nature  and  scope 

(1)  82  P.  R.  1898  (F.  B.)  (Buta  v.  Mussammat  Jiwani). 

(2)  30  P.  R.  1905  (Slier  Khan  v.  Mussammat  Bivi). 

(3)  155  P.  W.  R.  1909  (Daulat  Khan  v.  Mussammat  Mahtab  Bibi). 
(1)  116  P<R.  1879  (Nupa  Singh  v.  Mussammat  Sobrai). 

(5)  11  P.  R.  (Rev.)  1895  {Dan  Singh  v.  Mussammat  Sukhan). 
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of  a  widow's  ordinary  life  estate  and  its  bearing  on  her 
right  to  claim  and  obtain  partition  if  that  estate  comprises 
an  undivided  share  in  a  joint  holding.  The  applicability 
of  section  115,  Land  Revenue  Act,  to  a  case  of  this  kind 
has  also  to  be  considered.  Thus  to  put  the  matter  more 
explicitly,  should  it  appear  that  unless  and  until  the  contrary 
is  judicially  proved  in  any  particular  case  a  widow's  life 
estate  or  interest  under  agricultural  custom  includes  within 
its  scope  "  a  right  to  claim  aud  obtain  partition  it  would 
seem  to  be  very  questionable  whether  the  mere  fact  of  her 
widowhood  is  a  "good  and  sufficient"  cause  within  the 
meaning  of  section  115  for  absolute  disallowance  of  partition. 
On  the  other  hand  if  agricultural  custom  does  not  concede 
the  widow  a  right  to  obtaiu  partition  then  the  fact  of 
widowhood  may  constitute  such  a  cause  in  the  absence  in 
any  particular  case  of  a  judicial  finding  in  favour  of  sach 
right.  It  will  be  convenient  to  note  at  this  point  that  the 
issue  whether  the  question  of  the  widow's  right  to  obtaiu 
partition  is  a  question  of  title  or  not  was  fully  discussed  in 
Punjab  Record  82  (Civil)  of  1898  (1)  and  decided  in  the 
affirmative    I  see  no  reason  for  dissenting  from  that  conclusion. 

3.  The  nature  of  the  widow's  ordinary  life  estate,  and 
more  especially  the  general  question  whether  such  estate 
carries  with  it  a  right  to  obtain  partition,  has  beeu  the 
subject  of  a  long  series  of  civil  rulings  which  are,  it  appears 
to  me,  in  some  degree  mutually  conflicting.  The  leading 
revenue  ruling  on  the  subject  is  Punjab  Record  No.  11  of 
1895  (Revenue)  (2)  in  which  several  of  the  previous  relevant 
civil  rulings  are  cited.  In  that  case  the  Financial  Commissioner 
(Sir  Mackworth  Young)  held  that  a  widow  with  a  life  estate 
in  a  share  of  a  joint  holding  being  undoubtedly  a  "  landowner  ' 
under  section  3  (2)  of  the  Land  Revenue  Act  was  there- 
fore a  'joint  owner"  for  the  purposes  to  section  111  aud 
as  such  entitled,  subject  to  the  conditions  (u)  to  (c)  of 
that  section  to,  apply  for  partition  of  the  share.  After  dis- 
cussing the  previous  civil  rulings,  and  ^specially  the  dictum 
of  Plowden,  J.,  in  Punjab  Record  No.  22  of  1878  (Civil) 
(3)  that  a  widow  with  a  life  estate  has  not  an  interest 
which  gives  her  the  right  to  compel  partition  at  her  pleasure", 
the  Financial  Commissioner  went  on  to  hold  that  partition 
of  a  widow's  share  was  puma  facie  undesirable  and  that 
a   Revenue    Officer   in    the   exersise    of   the    discretion    given 

(1)  82  /'.  R.  1898  [F.  B.<  (BtOa  v.  Mussammat  Jiua,uK 

1 1  P.  fi.  [Bet.)  18!)5  (Dan  Singh  v.  Museammal  Sukhaio.     ■ 
(3;  22  P.  R.  1878  (Ranjha  v.  Mussammat  Rajji). 
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him   by    section    115   sbould  allow  snob  partition    only    under 
certain    specified  conditions.     It  should    be   observed   that    in 
effect    the  above  ruling  did  not  definitely  decide  and  apparently 
did   not   purport    to    decide   the   question  whether  by  agricul- 
tural  custom    a    widow's  life    estate   does   or  does  not  include 
as    incidental   to   such  estate    the    right   to   obtain  or   compel 
partition.     It    merely   found    that   a   widow  with  a  life  estate 
in   an    undivided    share     of    a   joint     holding    is    one    of    the 
persons    specified   in   section    111    of   the   Land  Revenue    Act 
as   entitled     to  apply  for   partition,    that   is,    in    other  words, 
to   set   in    motion    the  machinery    provided   by   Chapter   IX 
of   the    Act    with  the  object  of  enforcing  any  right  of  partition 
which   the   incidents  and  scope  of  her  life  estate  may    include. 
This   view   is   practically   identical    with  that  taken  in  Punjab 
Record    Full   Bench   No.     82   of    1898   (Civil)    (I).     In  that 
case    the    learned   Judges   of  the  Chief  Court  while    criticising 
the  identification   of  the    terms    "  landowner  "  and    "  owner " 
in   Punjab    Record   No     11    of   1895    (Revenue)  (2)   held  that 
a   widow    with  a  life    estate  was    an   "  owner  "  and  therefore 
a    "joint   owner"   if   her  estate  comprised  an  undivided  share 
of   a    holding,   and  further  therefore  entitled  under  section  111 
to   apply     for   partition.     It     appears    to  be  ground   common 
to    the     two   rulings    cited   that    section   111     does    not    deal 
decisively   and    definitely  with    the   question  whether  a  widow 
has   a  right  to    obtain  or  compel  partition  ;  it  merely  concedes 
to   her  a   locus  standi   before   a    Revenue    Officer  for  claiming 
that   is  for   applying    for,    partition    which  she   may  or  may 
not   be    entitled   to   obtain    in  virtue  of  her  life    estate.     This 
conclusion   1    accept   and   it   is    I     think   desirable    that    the 
point   should   be    made  clear   as    there    appears    to  have  been 
some   confusion   and  ambiguity  regarding  it  in  the  past. 

4.  It  remains  to  consider  whether  in  the  light  of 
established  agricultural  custom  any  thing  can  be  affirmed 
regarding  the  nature  and  incidents  of  the  widow's  life 
estate  which  should  affect  the  exercise  of  the  discretion 
conferred  by  section  115,  Land  Revenue  Act.  It  is  at  this 
point  that  a  conflict  of  judicial  decisions  presents  itself. 
The  rulings,  on  the  question  whether  a  widow's  life  estate 
carries  with  it  as  an  incident  the  right  to  enforce  partition 
are  quoted  in  a  convenient  form  at  page  6)  of  Mr.  T.  P. 
Ellis'  recently  published  "  Notes  on  Punjab  Custom."  See 
also  page  54  of  the  same  work,  The  conclasion  which  I 
reach  from  a  consideration  of  those  cases  is  "that  tbe 
trend   of   decision   has    been  that  with  reference  to    the   usual 

(1)  62  P.  R.  1898  IF.  B.)  (Bula  v.  MussammatJiwani). 

(2)  11  P.  R.  (Rev.)  1895  {Dan  Singh  v.  Muasammat  Sukhari). 
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custom  of  the  province  the  reply  to  the  above  question  is 
in  the  negative  and  that  the  burden  of  proving  the  affirmative 
in  any  particular  case  lies  on  the  widow.  See  especially 
Punjab  Weekly  Reporter  No.  155  of  ]909  C.  W.  (1).  Such 
at  least  appears  to  have  been  the  general  result  up  to  the 
passing  of  the  decision  published  as  Punjab  Record  No.  70 
of  19l2  Civil  (2).  With  all  deference  to  the  learned  Judges 
~  in   that   case   I    am     disposed    to   think   that   there   recurred 

in  it  the  confusion,  to  which  I  have  already  alluded  between 
the  right  to  claim  or  apply  for  partition  given  by  sectiou 
111.  Land  Revenue  A.ct,  and  the  right  to  obtain  or  compel 
partition  as  an  incident  of  a  widow's  life  estate.  The  learned 
Judges  held  that  the  widow  has  "  a  clear,  unequivocal 
statutory  right  ...  to  demand  partition."  As  to  this  there 
is  of  course  no  question.  They  went  on  however  to  hold  further 
that  the  burden  of  proving  a  custom  by  which  a  widow 
is  restrained  from  obtaining  partition  of  a  joint  holding  lies 
on  the  co-sharer  who  asserts  its  existence.  To  the  latter 
conclusion  the  terms  of  section  111  appear  to  me  to  be 
irrelevant,  apart  from  the  reference  to  that  section,  the 
learned  Judges  in  the  above  ruling,  as  I  understand  it, 
confined  themselves  to  the  expression  of  au  opinion  that  it 
was  generally  desirable  that  partition  of  her  share  should 
be  allowed  to  the  widow.  I  am  disposed  to  agree  with  this 
view  but  the  question  is  not  its  desirability  but  whether 
as  a  matter  of  fact  one  of  the  ordinary  legal  incidents  of 
joint  ownership,  that  is,  the  right  to  obtain  partition,  is 
in  -the  case  of  the  agricultural  widow's  life  estate  abrogated 
by  custom.  On  this  point,  apart  from  Punjab  Record  (Civil) 
No.  70  of  1912  (2),  which  was  not  followed  in  the  subsequent 
ruling  P.  W.  R.  No.  219  of  1913  (3),  the  published  judicial 
decisions,  as  already  remarked,  have  been  in  favour  of  the 
view  that  agricultural  custom  generally  does  not  recognize 
the  existence  of  the  widow's  right  to  obtain  partition ;  by 
partition   being   understood  an  entire  separation  of  estate. 

5.  At  the  same  time  it  has  been  held  in  several  re- 
ported decisions  (Ellis  op.  cit ,  page  60)  that  the  widow  is 
in  all  cases  entitled  to  separate  possession  of  her  share  as 
distinguished  from  a  definite  partition.  The  rulings  however 
contemplate  that  such  separate  possession  is  to  be  obtained 
and   enforced  by  the  decree  of  a  Civil  Court,  not  by  means  of  a 


(1)  155  P.  W.  R.  1909  {DauXat  Khan  v.  Mussammat  Mahtab  Bibi). 
&)  70  P.  R,  1912  (Musnammal  lihag  Bhari  v.  Wazir  Khan), 
(3>  319  P.  W.  R.  1913  (Mukandi  v  Bakhtavcar  Singh). 
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partition  under    Chapter  IX  of   the  Land  Revenue  Act.     See 
Punjab  Record  No.  82  of  1898  (Civil)  (I),   No.  30  of  1905  (2), 
Punjab    Weekly     Reporter     No.    155     of     1909     (Civil)    (3), 
The  distinction    between  partition  and  separate  possession  was 
explained    in    Punjab   Record   (No    116  of  1879    (Civil)  (4)  ) 
and   the   Financial   Commissioner    after  quoting  that  explana- 
tion  in     Punjab    Record    11    of  of   1895    (Revenue)  (5)    also 
held   that  "a  Revenue    Officer   acting  under    Chapter  IX    of 
the    Land     Revenue    Act     had    no   power  to  award    separate 
possession    of   her    share   to     a    widow     except     by   effecting 
partition   of  her   shire."     The   award  of  separate    possession 
would  be  '  of    the     nature   of   a   temporary   partition  to    last 
only   during  the   continuance   of    the    widow's    limited  estate. 
It   is   true  that   the   word   partition   is   not  expressly  defined 
for   the  purposes   of  the    Land    Revenue    Act,   but    there  can, 
I   think,     be   no  question   that   the   procedure   laid    down   in 
Chapter   IX   of    the    Act   was    not  intended   to   apply  to  tem- 
porary  partition   except   under   the  circumstances  specified  in 
section   125.     The   presence   of  the  latter  section  in  fact  seems 
to   strengthen   the   above   conclusion.     I  would   hold  therefore 
that  the     separate    possession   to   which    a   widow   has    been 
held   to   be    entitled   cannot   be  given  by   a   Revenue    Officer 
under  the  provisions  of  Chapter  IX   of  the  Land  Revenue  Act. 

6.     Having   regard   therefore   to   the    fact   that,  as  found 

above,    agricultural   custom     in   the    province,   as     judicially 

interpreted    up    to  the    present,   generally    does   not   concede 

to   the   widow,   who  is   in   the   enjoyment  of   a    life  estate  in 

an    undivided   or  unseparated  share   of    a  holding,   the  right 

to  obtain   partition,   I    am   of  opinion    that  this    fact    would 

constitute   a  good  and  sufficient  reason  for  the  exercise  of  the 

Revenue    Officer's  discretion  under   section    115,  Land  Revenue 

Act,  to   refuse    partition,    when  such   a    widow  applied   for  it 

and   other     parties   to  the   proceedings    denied   her  right   to 

obtain     it.     The     widow     would   however    in     spite   of   such 

refusal   still  be   in   a  position   to   sue   to   establish  her  right 

to   partition   in  a   Civil  Court.     It  will  therefore  bo  generally 

desirable    that   in   the  class    of   cases  under  consideration    the 

Revenue  Officer   should  proceed   under   section  117  of  the  Land 

Revenue   Act   rather  than   under  section   115;  due    attention 

being  paid  to   the     instructions     contained     in     para.    8     of 

(1)  32  P.  R.  1898  (F.  B.)  (Buta  v.  Mussammat  Jiw'ani). 

(2)  30  P.  R.  1905  (Sher  Khan  v.  Mussammat  Bivi). 

(3)  155  P.  W.  R.  1909  (Daulat  Khan  v.  Mussammat  Mahtab  Bibi). 

(4)  116  P.  R.  1879  (Nupa  Singh  v.  Mussammat  Sobrai). 

(5)  11  P,  R.  {Rev.)  1895  (Dan  Singh  v.  Mussammat  Sukhan), 
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Financial  Commissioner's  Standing  Order  No.  27.  The  Reve- 
nue Officer  should  thus  treat  the  question  of  the  widow's 
right  to  obtain  partition  as  one  of  title.  Where  he  has  prima 
facie  ground  for  thinking  that  the  widow  is  being  obstructed 
by  her  co-sharers  in  the  due  and  reasonable  enjoyment 
of  her  life  interest  in  a  share  of  the  undivided  holding 
and  the  co-sharers  object  to  partition  the  Revenue  Officer 
should  himself  proceed  in  the  exersise  of  the  discretion 
allowed  him  by  section  117,  to  decide  the  question  of  title 
as  a  Civil  Court,  the  burden  of  proving  the  widow's  right 
to  obtain  partition  being  plaeed  upon  her.  "Where  on  the 
other  hand  there  is  no  such  prima  facie  ground  and  the 
co-sharers  object  the  Revenue  Officer  should  decline  to  grant 
the  application  for  partition  until  the  question  has  been 
determined  by  a  Civil  Court,  the  proceedings  being  filed 
with  leave  to  the  widow  to  have  them  reopened  after  de- 
-  cision  of  the  civil  suit  in  her  favour.  If  and  when  the 
Civil  Court  should  find  on  the  question  of  title  that  the 
widow  has  a  right  to  obtain  partition  then  the  mere  fact 
of  her  widowhood  would  no  longer  constitute  as  against 
her  "  a  good  and  sufficient  cause  "  under  section  115  for  refusing 
partition. 

7.  In  the  particular  case  which  has  been  referred  by  the 
learned  Commissioner,  there  is  I  consider  no  satisfactory 
prima  facie  ground  for  holding  that  the  widow,  Muesammat 
Rabia,  is  being  obstructed  in  the  due  and  reasonable  enjoyment 
of  her  life  estate.  On  the  contrary  there  is  ground  for 
thinking  that  she  desires  partition  for  ulterior  objects  not 
connected  with  such  enjoyment.  The  case  is  therefore  one  in 
which  the  application  for  partition  should  be  refused  pending 
a  decree  of  a  Civil  Court  in  favour  of  Mussammat  Rabia 
establishing  her  right  to  obtain  partition.  I  accordingly 
agree  with  the  learned  Commissioner  so  far  as  to  set  aside 
the  orders  of  the  Assistant  Collector  and  Collector  and,  refus- 
ing the  application  for  partition,  to  direct  that  the  proceed- 
ings be  filed  until  the  applicant  applies  for  them  to  be 
reopened  after  establishing  her  right  to  partition  in  a  Civil 
Court. 

The  respondent  will  pay  the  costs  incurred  by  the  ap- 
plicants for  revision  throughout  the  proceedings. 

Revision  accepted. 
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No-  5- 
Before  Hon.  Mr.  R.  J.  Maynanl,  C.S.L, 

Financia  I  Co m missioner. 

POKHAR  DAS— (Plaintiff)  —  PETITIONER, 

Versus 

AMIR  AND  OTHERS- (Defendants)— RESPONDENTS. 

Revenue  Revision  No.  11  of:  1915-1916. 

Landlord  and  tenant — suit  by  occupancy  tenant  for  price  of  a  kikar 
tree  cut  down  by  the  landlord — respective  rights  of  landlord  and  tenant  in 
regard  to  trees  explained — Wajib-ul-arz. 

The  plaintiff,  occupancy  tenant  of  Mauza  Fatehpur,  Tahsil  Gugcra,  sued 
the  defendants,  landlords,  for  the  price  of  a  kikar  tree,  cut  and  removed 
by  the  latter  from  the  land  of  the  occupancy  tenancy. 

Held,  that  the  entries  in  the  Administration  papers  of  Mauza  Fatehpur 
make  it  plain  that  the  trees  growing  in  the  land  of  an  occupancy  tenancy, 
are  not  the  property  of  the  occupancy  tenants,  but  they  may  cut  them  in 
order  to  supply  themselves  with  agricultural  implements  with  the  consent 
of  the  landlords,  a  consent,  which  on  the  principle  laid  down  in  4  P.  W.  R. 
(Rev.)  1908  (1),  must  not  be  withheld  without  reasonable  cause. 

Held  also,  that  61  P.  R.  1831  (2)  is  applicable  to  occupancy  tenants  of 
Fatehpur  and  that  the  proprietor  is  not  entitled  in  the  absence  of  reliable 
evidence  as  to  his  ri^ht,  either  by  custom  or  otherwise,  to  enter  upon  the 
land  in  the  occupation  of  a  hereditary  tenant  and  cut  and  sell  the  trees 
growing  thereon  without  the  said  tenant's  consent,  but  this  only  means  that 
the  tenant  is  entitled  to  be  safeguarded  in  the  exercise  of  certain  rights  of 
user,  not  that  he  can  claim  the  price  of  a  tree  which  the  landlord  has  cut. 

Held  consequently,  that  as  the  plaintiff  in  this  case  had  not  shown  that 
the  loss  of  the  one  kikar  tree  was  in  any  way  prejudicial  to  his  agricultural 
interests  be  was  not  entitled  to  an  award  of  damages  for  the  injury  done 
and  he,  not  being  the  proprietor  of  the  tree,  was  not  entitled  to  its  price 
or  any  portion  of  it. 

9  P.  R.  (Rev.)  1901  (3),  distinguished. 
Case  forwarded  by   Lieutenant-Colonel  G.    P.    Thompson,  Commis- 
sioner  of   Multan,   ivith  his   order   dated  the  2nd    November 
1916. 

Nand  Lai,  for  Petitioner. 

Badr-ud-Din,  for  Respondent. 

The  order  of  the   learned  Financial  Commissioner  was  as 
follows  : — 

Maynard,  F.  C— I  have  heard  the  counsel  for  both  parties.    Slh  May  1917. 
The  applicant,  occupancy  tenant,    sued   the   landlords    for   the 
price  of  a  kikar  tree  cut  and   removed  by  the   latter  from   the 
land  of  the  occupancy  tenancy.     The   claim   was    rejected   by 
the  Assistant  Collector    and  by  the    Collector   on    appeal ;  but 

(1)  4  P.  W.  R.  (Rev.^  1903  (Subhan  v.  Niamat  Khan). 

(2)  61  P.  R.  1881  (Mussammat  Gur  Devi  v.  Sondha). 

(3)  9  P.  R.  (Rev.)  1901  (Ganga  Ram  v.  Mahni). 
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the  Commissioner  forwards  the  proceedings  for  revision  on 
the  grounds  that  the  decision  is  opposed  to  the  general 
principles  governing  the  rights  of  landlords  and  tenants  in 
trees ;  and  that  it  involves  the  inference  that  a  landlord  is 
at  liberty  to  enter  the  holding  of  an  occupancy  tenant  and  cut 
down  all  the  trees. 

The  decision  that  a  tenant  is  not  entitled  to  recover  from 
his  landlord  the  price  of  a  Mkar  tree  cut  by  the  latter,  does 
not,  in  fact,  involve  the  inferences  which  are  above  suggested, 
A  tenant  may  be  entitled  to  prevent  a  landlord  from  cutting 
a  tree,  on  the  ground  that  the  cutting  of  it  would  deprive 
him  of  wood  required  for  agricultural  implements  or  of  other 
conveniences,  such  as  shade  for  his  cattle,  to  which  he  is 
entitled  as  tenant ;  and  he  may  be  able  to  enforce  this  right 
by  a  suit  for  an  injunction,  and  yet  he  may  have  no  claim 
whatever  to  the  price  of  tbe  tree.  Again,  he  may  have  a 
right  to  prevent  the  landlord  from  cutting  an  undue  number 
of  trees,  when  he  would  have  no  right  whatever  to  prevent 
him  from  cutting  one  only,  on  the  ground  that  cutting,  when 
carried  beyond  a  certain  point,  would  deprive  him,  the  tenant, 
of  the  means  of  exercising  the  right  to  take  wood  for  agricul- 
tural implements. 

The  entries  in  the  Administration  papers  of  the  village 
of  Fatehpur,  Tahsil  Gugera,  make  it  plain  that  the  trees 
growing  in  the  land  of  an  occupancy  tenancy  are  not  the 
property  of  the  occupancy  tenants,  but  that  they  may  cut 
them  in  crder  to  supply  themselves  with  agricultural  imple- 
ments, with  the  consent  of  the  landlords ;  a  consent  which, 
on  tbe  principle  laid  down  in  P.  W.  E.  No.  4  of  1908  (1) 
must  not  be  withheld  without  reasonable  cause.  There  is 
no  doubt  that  G.  J.  01  of  1881  (2)  is  applicable  to  occupancy 
tenants  at  Mauza  Fattehpur  and  that  the  proprietor  is  not  en- 
titled in  the  absence  of  reliable  evidence  as  to  his  right  either 
by  custom  or  otherwise,  to  enter  upon  the  land  in  the  occupation 
of  a  hereditary  tenant,  and  cut  and  sell  the  trees  growing 
thereon  without  the  said  tenant's  consent ;  but  this  only  means 
that  the  tenant  is  entitled  to  be  safeguarded  in  the  exercise 
of  certain  rights  of  user,  not  that  he  can  claim  the  price  of  a 
tree  which  the  landlord  has  cut.  Whether  the  legal  position 
would  be  different  if  the  tree  cut  were  a  fruit  tree  is  a  question 
which  I  need  not  discuss  in  the  present  case  where  only  a 
hikar  tree  is  concerned. 


(1)  4  P.  W.  R.  (Rev.)  1908  (Subhan  v.  Niamat  Khan). 
(2)  Gl  P.  R.  1881  {Mussammat  Cur  Devi  v,  Sondha). 
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It  has  been  urged  before  me,  on  behalf  of  the  applicant, 
that  Revenue  Judgment  No.  9  of  1904  (I)  dealt  with  facts 
virtually  identical  with  those  of  tbe  present  case,  and  that, 
in  the  case  referred  to,  the  Financial  Commissioner  upheld 
a  decree  giving  to  the  tenant  a  share  in  the  price  of  certain 
trees  cut  down  by  the  landlord.  It  seems  to  be  true  that 
the  decree  which  was  upheld  actually  awarded  a  portion  of 
the  price  to  the  tenant.  But  the  question,  whether  a  right 
to  prevent  the  landlord  from  cutting  trees  on  an  occupancy 
tenancy  necessarily  involves  a  right  to  a  portion  of  the  price 
of  the  trees  so  cut  down,  is  nowhere  touched  upon  in  the 
judgment,  and  the  Financial  Commissioner  does  not  appear 
to  have  adverted  to  this  aspect  of  the  case.  What  the  judg- 
ment makes  quite  clear  is  that  a  landlord  is  not  entitled  to 
sut  down  trees  on  a  tenancy  held  by  an  occupancy  tenant 
without  the  consent  and  contrary  to  the  interest  of  the  tenant. 
This  principle  is  fully  applicable,  as  has  already  been  stated, 
to  hikar  trees  standing  upon  the  lands  of  occupancy  tenants 
at  Mauza  Fatehpur. 

As  observed  by  the  Collector  it  was  never  urged  by  the 
plaintiff  that  the  loss  of  the  one  Jcikar  tree  cut  by  the  land- 
lord was  in  any  way  prejudicial  to  his  agricultural  interests. 
If  he  had  alleged  and  proved  this,  he  might  have  been  entitled 
to  an  award  of  damages  for  the  injury  done,  and  he  might  have 
been  entitled  to  an  injunction  against  the  landlord.  But  he  is 
not  the  proprietor  of  the  tree  and  he  is  not  entitled  to  the 
price  of  it  or  to  any  portion  of  the  price. 

Application  rejected. 


No.  6. 

Before  Hon,  Mr.  H.  J.  Maynard,  C.  S.  L,  Financial 
Commissioner. 

CHANDA  SINGH  AND  OTHERS— (Plaintiffs)— 

PETITIONERS, 

Versus 

JIWAN  SINGH  AND  OTHERS— (Defendants)— 

RESPONDENTS. 

Revenue  Revision  No.  83  of  1916-17. 

Punjab  Tenancy  Act,  XVI  of  1887,  section  59— occupancy  rights 
acqxdred  by  two  tenants  in  equal  shares  and  cultivated  jointly— ichether  on 
death  of  one  of  the  co-sharers  toithout  issue  the  tenancy  continues  to  the 
survivors  or  is  extinguished  in  respect  of  that  tenant's  share. 

(1)  9  P.  R.  (Rev.)  1901  [Ganga  Ram  v.  Mahni). 
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B.  S.  and  K.  S.  bought  the  occupancy  rights  in  an  area  of  02  bighas 
and  the  deed  stated  that  the  purchase  was  made  in  equal  shares.  The  same 
phraseology  was  used  in  the  mutation  sheet  and  in  subsequent  Records  of 
Rights,  The  vendees  held  jointly  and  cultivated  partly  in  common  and 
partly  separately.  B.  S.  died  leaving  sons  and  subsequently  K.  S.  died 
without  issue.  The  landlords  then  sued  for  possession  of  31  bighas  6  bisiras 
on  the  ground  that  the  occupancy  rights  in  this  area  had  been  extinguished 
by  the  death  of  K.  S.  without  heirs. 

Held,  that  as  partition  had  not  been  effected,  the  tenancy  as  a  whole  con- 
tinued, as  against  the  landlords,  to  be  the  property  of  the  surviving  tenants, 
i.  e.  the  sons  of  B.  S.  and  the  landlord's  suit  must  consequently  be  rejected. 

86  P.  R.  1883  (1),  56  P.  R.  1887  (2),  109  P.  R.  1894  (F.  B.)  (3)  and 
#  OP.  R.  (Rev.)  1902  (4),  referred  to. 

Revision  from  the  order  ofC.  J.  Hallifar,  Esquire,  Commissioner 
of  Jullundur,  dated  the  2\st  November  1916. 

Sheo  Narain  and  Nand  Lai,  for  Petitioners. 

Badr-ud-Din,  for  Respondents. 

The  order  of  the  learned  Financial   Commissioner   was   as 
follows  : — 

- lth  May  1917'  Maynard,  F.  C.—  1  have  heard  Pandit  Sheo  Narain  for  the 

applicants  and  Mr.  Badr-ud-Din  Qureshi,  for  the  respondents. 

Bishan  Singh  and  Karam  Singh  bought  the  occupancy 
rights  in  an  area  of  some  62  bighas  for  Rs.  600.  The  deed 
says  that  they  made  the  purchase  in  equal  shares.  The  same 
phraseology  is  employed  in  the  mutation  sheet  and  in  subse- 
quent Records  of  Rights.  They  held  jointly,  and  cultivated 
partly  in  common  and  partly  separately.  Karam  Singh  died 
without  issue  in  July,  1914.  Before  his  death  he  executed  a 
deed  of  gift  (which  is  certainly  invalid,  having  been  made 
without  consent  of  the  landlord)  in  favour  of  the  sons  of  Bishan 
Singh  (who  was  already  dead,  and  on  whose  death  mutation  of 
his  rights  had  taken  place  in  favour  of  his  sons).  In  this  deed 
the  land  gifted  was  described  as  :  "  32  bighas  1  Liswa,  my 
own  share,  out  of  64  bighas  3  bistvas,  that  is  to  say  62  bighas 
12   bisivas  occupancy  and  1  ligha  11  biswas  non-occupancy." 

The  landlords  sued  for  possession  of  31  bighas  6 
biswas  on  the  ground  that  tho  occupancy  rights  in  this  area 
have  been  extinguished  by  the  death  of  Karam  Singh  without 
heirs.  They  have  been  unsuccessful  up  to  the  Court  of  tho 
Commissioner,  who  held  that  it  was  for  them  to  prove  that  the 
tenancy  was  not  a  joint  one,  that  they  had  failod  to  do  so,    and 


(1)  80  P.  R.  1883  (Bhorta  v.  Bhoru). 

(2)  56  P.  R.  1887  (Ahmad  Din  v.  Eaji). 

13)  109  P.  R.  1894  (F.  B.)  (Mohru  v.  Mulsaddi). 
(4)  6  P,  R.  (Rev.)  1902  {Agar  Singh  v.  Dhana). 
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therefore  that  the  Collector's  finding  that  the  sons  of  Bishan 
Singh  succeed  by  right  of  survivorship  must  be  upheld. 
Against  this  order  they  apply  for  revision. 

It  has  been  very  strongly  urged  before  me  that  the  effect 
of  the  ruling  given  by  the  Commissioner,  upholding  the  Collec- 
tor in  this  case,  must  be  to  debar  the  sons  of  an  occupancy 
tenant,  who  held  his  tenancy  jointly  with  a  brother  or  other 
relative  or  relatives,  from  sncceeding  to  their  father's  share  in 
the  tenancy  on  his  death.  A  ruling  was  atone  time  given  by 
the  Punjab  Chief  Court  (in  No.  56  of  1837)  (1)  laying  down 
the  principle  that  in  a  joint  tenancy  each  tenant  is  the  heir  of 
the  other,  to  the  exclusion  of  other  heirs.  This  came  under 
discussion  by  the  Full  Bench  in  No.  109  of  1894  (2),  and 
Rivaz  and  Roe,  JJ  ,  observed  that  the  principle  thus  laid 
down,  if  pushed  to  its  logical  conclusion,  would  exclude  the 
sons  of  the  joint  tenant.  Mr.  Justice  Roe  reviewed  the  former 
decisions  and  pointed  out  that  what  they  had  really  affirmed 
was  something  very  different.  It  was  that,  as  regards  the  land- 
lord,  the  joint  tenants  of  a  holding,  even  though  it  was  not 
held  by  a  common  ancestor,  are  to  be  regarded  as  a  single 
tenant,  and  that,  as  long  as  any  of  them  or  the  descendants  of 
them  survive,  the  landlord  cannot  claim  the  share  of  any 
tenant  whose  line  has  died  out.  Ruling  No.  56  of  1887  (1) 
was  overruled. 

The  explanation  thus  given  in  1894  of  the  principle  under- 
lying that  series  of  rulings  from  1868  onwards,  by  which  the 
survivorship  rights  of  joint  tenants  of  occupancy  land  were 
asserted  against  the  landlord's  claim  to  re-entry  upon  the  death 
of  one  of  them,  without  affecting  the  rule  of  succession  to  the 
undivided  shares  of  the  tenants  and  their  heirs  inter  se  was 
adopted  by  Sir  C.  L-  Tupper,  in  Revenue  Judgment  No.  6  of 
1902  (3).  hi  all  the  subsequent  rulings  of  the  Punjab  Chief 
Court  and  of  the  Allahabad  and  Calcutta  High  Courts  which 
have  been  cited  before  me  by  the  counsel  for  the  applicants,  I 
have  not  found  any  departure  from  the  principle.  It  is  true 
that  the  Courts  habitually  describe  joiut  tenancy  as  an  estate 
of  a  highly  technical  nature,  involving  conceptions  peculiar  to 
English  conveyancers  and  that  they  show  themselves  averse 
from  recognising  its  existence  except  in  a  joint  undivided 
Hindu  family  ;  but  in  taking  this  attitude  they  are  always 
dealing  with  the  rights  of  so-called  joint  tenants  and  their 
heirs  inter  se  and  it  has  never  been  the   approved   view   of    the 

(1)  56  P.R.  1887  (Ahmad  Dinv.  Eaji). 

(2)  109  P.  R.  1894  (F.  B.)  (Mohruv.  Mutsaddi). 

(3)  6  P.  R.  {Rev.)  1902  (Aoar  Singh  y.  phana). 


18 


REVENUE  JDDGMENTS— No.  6.  f  Record, 


Punjab  Courts  that  joint  tenancy,  in  this  special  and  highly 
technical  sense,  exists  among  occupancy  tenants  in  this  pro- 
vince. It  is  perhaps  unfortunate  that  the  same  phrase  which 
describe*!  the  technical  estate  known  as  joint  tenancy  to  English 
conveyancing  should  be  employed,  for  lack  of  a  moie  appro- 
priate form  of  words,  to  characterise  that  conditio*  of  undi- 
vided enjoyment  of  an  occupancy  tenancy  which,  under  Punjab 
Tenancy  law,  operates  to  pievent  a  landlord  from  claiming  pos- 
session of  a  share  in  such  a  tenancy  on  the  death  of  one  of  the 
undivided  tenauts.  They  must  be  understood  to  be  two  differ- 
ent things. 

In  these  circumstances  I  am  not  concerned  to  distinguish 
between  a  joint  tenancy  and  a  tenancy  in  common.  The  facts  in 
this  case  aie  that  the  tenants  are  described  in  the  Records  of 
Rights  as  tenants  "  ba  hissa-i-brabar  "  in  equal  shares,  that 
similar  language  was  employed  in  the  deed  of  sale  by  which  they 
obtained  the  tenancy,  and  that  they  cultivated  partly  separately 
and  partly  in  common.  The  entry  of  shares  in  a  deed  when 
one  of  the  parties  consists  of  more  persons  than  one  is  a  mere 
piece  of  bond -writer's  routine,  having  no  significance  except 
that  the  persons  concerned  will  claim  to  divide  the  rights 
concerned  in  certain  stated  proportions  if  ever  they  do  divide 
them.  The  action  of  the  revenue  officials  who  prepare  a  muta- 
tion sheet  and  thereafter. incorporate  the  attested  mutation  in 
the  Record  of  Rights,  is  taken  under  executive  instructions  which 
require  them  to  state  shai  es  :  and  the  significance  of  such 
recorded  shares  is  that  they  are  an  indispensable  guide  when 
partition  is  claimed,  not  that  there  is  already  any  sort  of 
inchoate  division  between  the  interests  of  the  co-sharers.  As 
to  the  cultivation  of  the  laud  partly  separate  and  partly  in 
common,  that  is  an  inevitable  sequel  of  particular  agricultural 
conditions,  the  location  of  particular  fields  or  the  requirements 
of  a  particular  crop  or  a  particular  type  of  cultivation : 
and  the  fact  that  part  of  the  land  was  sometimes  cultivated 
separately  (this  was  so  in  1898-99  but  not  1900-1901)  in  no 
way  affects  the  status  of  the  tenants  in  their  relations  to  the 
landlord,  being  purely  a  matter  of  convenience  and  varied  from 
time  to  time  as  such. 

In  Civil  Judgment  No.  86  of  1883  (1),  Rattigan,  J.,  dis- 
tinguished between  what  he  there  called  a  joint  tenancy  and  a 
tenancy  in  common,  for  the  purpose  of  deciding  whether  a 
particular  holder  at  a  patticular  time  was  "joint,"  in  the 
following  manner.     "  In  a  joint  tenancy  for  the   cultivation   of 


(1)  86  P.  R.  1883  (Bhorta  v.  Bhoru). 
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land,"  he  wrote,  "  it  would  be  impossible  to  predicate  what 
particular  portion  of  the  undivided  land  which  formed  the 
subject  of  the  tenancy  appertained  to  each  tenant."  Smyth,  J., 
who  concurred  in  the  decision,  observed  that  the  tenants 
"  held  the  land  jointly.  All  three  of  them  combined,  and  not 
either  of  them  singly,  constituted  the  tenant  of  the  entire 
.holding,  and,  partition  not  having  been  effected ',  had  an  interest 
in  the  whole."  Sir  C.  L.  Tupper,  in  the  judgment  of  1902, 
already  cited,  made  actual  and  effective  partition  the  test  by 
which  the  claim  of  a  tenant  to  succeed  by  survivorship  as 
against  his  landlord's  claim  to  re-entry  upon  the  decease  of  a 
co-sharing  tenant,  was  to  be  judged  :  and  this  is  the  rule  to  be 
followed  in  the  present  case.  Bishan  Singh  and  Karam  Singh 
were  co-sharers  in  the  acquisition  of  the  tenancy,  and  they,  and 
Bishan  Singh's  sons  after  Bishan  Singh's  death,  were  co-sharers 
in  the  enjoyment  of  it,  whether  technically  "  joint  "  or  "  in 
common  "  is  a  question  which  I  am  not  here  concerned  to 
decide.  No  partition  between  them  ever  took  place.  That 
they  were  contingently  entitled  to  particular  specified  shares 
in  the  event  of  a  partition  taking  place,  in  no  way  affects  their 
status.  That  they  sometimes,  but  not  invariably,  cultivated 
separate  plots,  is  also  a  matter  of  no  significance,  because  it  is 
a  matter  of  ordinary  cultivating  routine.  The  landlord  is  not 
entitled  to  possession  of  Karam  Singh's  share  upon  his  death 
by  extinction  of  the  occupancy  rights  in  that  share,  because 
the  tenancy  as  a  whole  continues,  as  against  the  landlords,  to  be 
the  property  of  the  surviving  tenants. 

Application  rejected. 


No.  7. 

Before  Eon.  Mr.  P.  J.  Fag  an,  G.S.I.,  Financial 
Commissioner. 

SARUPA  AND  NIHALA— (2nd  mortgagees)— 
APPLICANTS, 

Versus 

KUNDAN  LAL— (1st  mortgagee)— AND  FAUJA  AND 

RISAL  A— (Motgagors)— RESPONDENTS. 

Revenue  Appeal  No.  3  of  1916-17. 

Punjab  Alienation  of  Land  Act,  XIII  of  1900,  sections  6,  7  and  8  (2)  — 
right  of  second  mortgagee  to  redeem  first  mortgage— Redemption  of  Mortgage 
(Punjab)  Act,  II  of  1913  -whether  applicable— Transfer  of  Property  Act, 
IV  of  1882,  section  74. 

In  1909  F.  and  R.,  Gujars  and  members  of  an  agricultural  tribe,  made  a 
usufructuary  mortgage  under  section  6  of  the  Alienation  of  Land  Act  in  favour 
of  a  mahajan.  In  1913  the  mortgagors  effected  a  second  mortgage  of  the 
aame  property  in  favour  of  the  applicants,  Jats,  belonging  to  an  agriculture 
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tribe  in  the  same  group  as  the  mortgagors,  the  morlgage-deed  expressly 
conferring  on  them  a  power  of  redeeming  the  first  mortgage.  The  second 
mortgagees  applied  under  section  7  (3)  and  (5)  of  the  Act  to  redeem  the 
first  mortgage.  The  Collector  allowed  the  application  but  the  Commissioner, 
while  expressing  an  opinion  that  the.  Collector's  order  might  have  stood  under 
Act  II  of  1913,  set  it  aside  on  the  ground  that  the  word  "  mortgagor  "  in 
section  7  of  the  Act  did  not  include  a  second  mortgagee. 

Held,  that  as  the  proviso  to  section  1  of  the  Redemption  of  Mortgages 
Act,  IT  of  1913,  excludes  from  its  operation  mortgages  made  under  section  G 
of  the  Alienation  of  Land  Act,  XIII  of  1900,  the  former  Act  was  not  applicable 
to  the  case. 

Held  also,  that  as  both  parties  to  the  second  mortgage  were  members  of 
agricultural  tribes  the  terms  and  scope  of  their  contract  were  in  no  way 
restricted  by  the  provisions  of  the  Alienation  of  Land  Act  and  the  second 
mortgagees  were  consequently  entitled  to  redeem  or  pay  off  the  first  mortgage 
both  under  the  express  terms  of  the  contract  and,  apart  from  that,  ae  an 
ordinary  incident  of  the  general  law  of  mortgage,  ride  section  74  of  the 
Transfer  of  Property  Act. 

Held  further,  that  a  second  mortgage  made  under  section  6  of  the  Alien- 
ation of  Land  Act,  XIII  of  1900,  cannot  give  the  mortgagee  power  to  redeem 
or  pay  off  a  prior  mortgage. 

Appeal  from  the  order  of  the  Hon.  Mr.  G.  B.  Atkins,  Commissioner 
of  Ambala,  dated  the  \2th  December  19 16. 

The  order  of  the   learned    Financial  Commissioner  was   as 
follows  : — 
23rd  July  1917.  Fagan,  F.  C. — The  facts  of  this  case  are  as  follows  :  Fanja 

and  Risala,  Gnjars  and  members  of  an  agricultural  tribe,  in  the 
year  1909,  made  a  usufructuaiy  mortgage  for  Rs.  400  under 
section  6  of  the  Alienation  of  Land  Act  of  certain  land  in  favour 
of  the  respondent,  who  is  a  viahajan  by  caste.  In  1913  the 
mortgagors  made  a  second  mortgage  of  the  same  property,  i.e., 
mortgage  of  the  equity  of  redemption,  in  favour  of  the  appli- 
cants, Sarupa  and  Nihala,  who  are  .Tats  and  members  of  an 
agricultural  tribe.  The  second  mortgage  was  for  a  sum  of 
Rs.  700  with  a  stipulation  for  possession  in  favour  of  the  mort- 
gagees and  also  expressly  conferred  on  them  a  power  of  redeem- 
ing the  first  mortgage.  The  second  mortgage  being  one  between 
members  of  agricultural  tribes  in  one  and  the  same  group  was 
of  course  not  subject  to  the  restrictions  of  the  Alienation  of 
Land  Act.  The  second  mortgagees  applied  under  section  7  (3; 
and  (5)  of  the  Act  to  redeem  the  first  mortgage.  The  Collector 
allowed  the  application  on  payment  of  Rs.  184-10-0,  which 
amount  was  deposited  by  the  applicants.  The  Commissioner 
while  expressing  an  opinion  that  the  Collector's  order  might 
have  stood  under  Act  II  of  1913,  set  it  aside  on  the  ground  that 
the  word  mortgagor  in  section  7  of  the  Alienation  of  Land  Ant 
does  not  include  a  second  mortgagee. 
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2.  Firstly  as  regards  Act  II  of  1913  it  may  be  observed 
that  the  proviso  to  section  1  of  that  Act  excludes  from  its 
operation  mortgages  made  under  section  6  of  the  Alienation  of 
Land  Act.  Act  II  of  1913  therefore  can  have  no  application  to 
the  present  case. 

3.  As  regards  the  question  whether  the  applicants  as 
second  mortgagees  Ciin  with  reference  to  the  provisions  of  the 
Alienation  of  Land  Act  exercise  the  right  to  redeem,  or  more 
accurately  to  pay  off,  the  first  mortgage  which  their  deed 
expressly  gives  them,  and  which  it  may  be  observed  is  an 
ordinary  incident  of  the  general  law  of  mortgage  apart  from 
express  stipulation  (see  Transfer  of  Property  Act,  section  74),  I 
see  no  reason  to  doubt  that  they  can  do  so  The  terms  and  scope 
of  any  alienation  which  the  mortgagors  might  choose  to  make 
in  their  favour  would  in  no  way  be  restricted  by  the  provisions 
of  the  Alienation  of  Land  Act,  since  both  parties  are  members 
of  agricultural  tribes.  Accordingly  there  was  nothing  to  prevent 
the  mortgagor  from  validly  conveying  to  the  applicants  the 
rights  of  redemption  which  they  enjoyed  in  respect  of  the  first 
mortgage  as  against  the  respondents.  Such  conveyance  was 
expressly  made  in  "he  second  mortgage.  But  even  had  there 
been  no  such  express  conveyance  I  hold  that  as  both  parties  were 
members  of  an  agricultural  tribe-  and  therefore  exempt  from 
the  restrictions  of  the  Alienation  of  Land  Act  the  applicants 
would  still  have  been  entitled  in  accordance  with  the  ordinary 
law  of  mortgage  to  redeem  (or  pay  off)  the  prior  incumbrance 
on  their  property  in  the  manner  appropriate  to  such  incumbrance 
provided  by  section  7  ai  the  Act.  As  between  the  mortgagors 
and  the  second  mortgagees,  the  applicants,  the  original 
mortgage,  ;-o  paid  off  qua  the  first  mortgagees,  still  subsists  on 
the  principle  of  section  74,  Transfer  of  Property  Act,  as  security 
during  the  remaining  period  of  its  legal  term  of  20  years  for 
the  sum,  i.e.,  Rs  184-100,  paid  off  by  the  applicants,  tire 
mortgagor  letaining  his  power  of  redemption  under  section  7 
as  against  them.  The  result  is  so  far  apparently  anomalous 
that  a  mortgage  under  section  6  of  the  Alienation  of  Land 
Act  subsists  between  members  of  agricultural  tribes  of  the 
same  group,  but  there  is  nothing  in  the  Act  forbidding  such  a 
reiult. 

4  Had  the  second  mortgagees  been  persons  other  than 
members  of  an  agricultural  tribe  in  the  same  group  as  the 
mortgagors  the  result  would  have  been  different.  In  fact 
the  case  could  not  ha,ve  arisen  at  all.  Any  mortgage  made  in 
their  favour  by  the  mortgagors  must  in  that  case  have  been 
in  one  of  the  forms    permitted    by  section  6   of  the    Alienation 
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of  Land  Act.  None  of  those  forms  confer  on  the  mortgagee 
whether  with  or  without  possession,  either  expressly  or  by 
implication,  a  power  of  redeeming  or  paying  off  a  prior  mort- 
gage while  an  express  condition  to  that  effect  in  a  mortgage- 
deed  would  be  mill  and  void  under  section  8  (2).  It  follows 
therefore  as  a  general  principle  that  a  second  mortgage  if 
made  under  section  6  of  the  Alienation  of  Land  Act  cannot 
give  the  mortgagee  power  to  redeem  or  pay  off  a  prior  mort- 
gage. The  present  case  however  is  different  in  that  the  second 
mortgage  being  between  members  of  agricultural  tribes  in  t lie 
same  group  was  not  subject  to  the  restrictions  of  that  section 
and  was  made  in  an  ordinary  form.  1  accordingly  accept  the 
appeal  and  restore  the  order  of  the  Collector.  The  respondent, 
Kundan  Lai,  will  pay  the  costs  of  the  applicants,  Sarupa  and 
Nihala,  before  the  Commissioner  and  in  this  Court. 

Appeal  accepted 


No- 8. 

Before  Hon.  Mr.  P.  J.  Fag  on,  C.  8.  /.,  Financial 

Commissioner. 

AHMAD    KHAN   AND    OTHERS -APPLICANTS, 

Versus 

PARMANAND  and  others— respondents. 

Revenue  Revision  No.  X  of  1916-17 

il  1'roccdure  Code,  Act  Y  of  1908,  tectums  51  and  72  ;  order  21, 
rule  30,  KCtion  68  and  schedule  III— whether  a  Revenue  Court  in  execu- 
tion of  a  nwney  decree  ran  make  a  temporary  alienation  of  judgment'debtor't 
hind    or   take   oilier   action     in  it— Punjab  Alienation  of  \j\nd 

Ad,  Xlll  of  1900,  .vrtion  16  (1). 

Held,  that  a  Revenue  Court  executing  a  decree  For  money  is  bound 
!>y  the  Civil  Pro.edure  Code  and  thai  Code  nowhere  confers  on  an 
original  Court  in,  or  for  the  purposes  of,  execution  of  such  a  decrefl  a 
power  of  temporarily  transferring  the  property  of  the  judgment-debtor 
to  the  decree-holder  or  to  any  other  person—  ride  section  51  and  order  21. 
rule  30  of  the  Code  of  Civil  Procedure. 

A  temporary  alienation  of  the  immoveihlo  property  of  the  judgment- 
debtor  is  only  possible  under  the  conditions  specified  in  sectioo  7:'  of  the 
Code  (section  68  and  Bchedule  III  not  beiir^  in  force  in  the  Punjabi  and  <nch 
alienation  &  not  made  by  the  executing  Court  but  by  the  Collector  in 
capacity,  after  be  use  be  a  formally  authorised  in  that 
behalf  by  the  Court  in  the  maimer  described  in  that  section. 

Chief  Court  Rules  and  Orders,  Volume  I,  Chapti    H.  21,  PartF., 

and    Financial  Commissioner's  standing  order  84,  para.  9  ei  ?cq.,  referr- 

Helil,   moreover,  thai    U   a  sale  in  execution   of  decree  of  land  behu: 
to  a   member   of  an   agricultural   tribe  i-*    illegal    under   tue   provisions  of 
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section  16  (1)  of  the  Punjab  Alienation  of  Land  Act,  and  section  72  of 
tlie  Code  of  Civil  Procedure  clearly  postulates  and  implies  that  the  Col- 
lector's representation  is  to  be  made  with  reference  to,  and  in  view  of 
a  proposal  to,  sell  attached  land,  it  follows  that  no  temporary  alienation 
of  the  land  of  such  member  can  be  made  by  the  Collector  under  the 
authority  of  the  latter  section.  The  executing  Court,  though  it  can  attach 
the  land,  can  take  no  further  action  towards  satisfying  the  decree  by 
selling  or  otherwise  dealing  with  that  land. 

4   P.  R.  190.1   (I)  and  paragraph  56  of  the  portioa  of  the  Chief  Court 
Rules  an  1  Orders  above  quoted,  differed  from  in  that  respect. 

Revision  from   the   order  of  TAeutenant-Oolonel  0.    P.  Thompson, 
Commissioner  of  Multan,  dated  bth  September  1916. 

Abdul  Rash  id,  for  Applicants. 

Hargopal,  for  respondents. 

The  order  of  the  learned  Financial  Commissioner  was  as 
follows  :— 

Fagan,  F.  C. — 1.  In  this  case  the  respondents,  decree-  \8(  Auqust  1917. 
holders,  obtained  on  1st  May  1903  from  the  Court  of  an  Assis- 
tant Collector  a  decree  for  arrears  of  rent  to  the  amount  of 
Rs.  1,265-1-9,  including  costs,  against  the  applicants,  judgment- 
debtors.  The  land  in  respect  of  which  the  decree  was  passed 
was  the  property  of  the  judgment-debtors  but  mortgaged  to  the 
decree  -holders,  the  former  retaining  cultivating  possession  on 
payment  of  a  stipulated  rent.  The  mortgage  was  effected  on 
10th  July  1891,  for  Rs.  1,000,  a  further  charge  of  Rs.  600  being 
added  two  days  later. 

2.  Applications  for  execution  of  the  decree  appear  to 
have  been  made  at  various  times.  Finally  on  2nd  January 
1915,  the  decree-holder  applied  for  the  attachment  and  sale  of 
the  judgment-debtors'  property  including  land.  The  execution 
proceedings  were  however  stayed  and  the  file  consigned  to  the 
record  room  by  the  Assistant  Collector's  order  of  i3th  November 
1915.  On  20th  November  1915  the  decree-holders  applied  for 
cancellation  of  the  latter  order  on  review,  for  restoration  of 
the  case  to  the  pending  file  and  for  a  temporary  transfer  of  the 
land  mortgaged  to  them  in  respect  of  which  the  arrears  decreed 
had  accrued.  On  this  the  Assistant  Collector  (Mr.  Parsons) 
passed  successive  orders,  dated  30th  November  1915,  20th 
December  1915  and  10th  January  1916,  the  effect  of  which 
apparently  was  to  re-open  the  previously  stayed  execution  pro- 
ceedings in  the  form  of  an  enquiry  as  to  the  practicability  of  a 
temporary  transfer  of  the  mortgaged  land  to  the  decree -holders. 
The    final    order   of  the  Assistant   Collector  ( \t.  Saraj-ud-Din) 

<\)  \P.  B.1903  {Badar  Din  v.  Bura  Mai). 
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was  passed  on  4th  May  1916,  and  was  to  the  effect  that  the 
application  for  temporary  alienation  be  dismissed.  Against 
this  order  the  decree-holders  appealed  to  the  Collector  who  by 
his  oi-der  of  14th  August  1916  accepted  the  appeal  and  directed 
that  one-third  of  the  land  he  transferred  to  the  decree  holders 
for  ten  years  in  satisfaction  of  the  decree.  A  farther  appeal 
t.i  the  Commissioner  by  the  judgment- debtors  was  rejected 
on  5th  September  191G,  and  they  have  now  applied  to  this 
Court  for  revision. 

3.  There  appears  to  have  been  a  good  deal  of  confusion 
and  misunderstanding  in  the  procedure  followed  by  the  lower 
Courts,  but  before  dealing  with  this  it  will  be  well  to 
notice  No.  5  of  the  grounds  of  the  revision.  The  limit  of  12 
years  imposed  by  section  48,  Civil  Procedure  Code,  expired  on 
1st  May  1915,  so  that  the  application,  dated  2nd  January  1915, 
by  the  decree-holders  was  within  time.  But  if  it  is  to  be  held 
that  that  application  was  finally  and  definitely  disposed  of 
by  the  order  of  13th  November  1915  staying  proceedings,  then 
it  follows  that  the  subsequent,  application  of  1  >ta  November 
1915  and  the  proceedings  taken  after  it  out,  of  which  the  pre- 
sent revision  has  arisen  were  time-barred.  I  am,  however,  of 
opinion  that  the  present  proceedings  are  in  fact,  and  must 
equitably  be  held  to  be  a  continuation  of  those  instituted  on 
2nd  January  1915  and  that  the  order  of  13th  November  191") 
was  merely  an  interruption  and  not  a  determination  of  those 
proceedings.     The  12  years  limitation  therefore  does  not  apply. 

4.  Turning  now  to  the  procedure  which  has  been  follow- 
ed in  the  case,  it  is  not  clear  in  the  fir-t  place  how  the  assis- 
tant Collector  as  a  Revenue  Court  executing  a  decree  for 
money  and  bound  therein  by  the  provisions  of  the  Civil  Pro- 
cedure Code  entertained  an  application  for  temporary  alien- 
ation of  the  judgment-debtors'  land  to  the  decree-holders,  nor 
how  the  Collector  sitting  as  a  Revenue  Appellate  Court  and 
equally  bound  by  those  provisions  ordered  snoh  an  alienation. 
The  Civil  Procedure  Code  ti'>whero  confers  on  an  original 
Court  in  or  for  the  purposes  of  execution  of  decree  a  power  of 
temporarily  transferring  the  property  of  the  judgment-debtor 
to  the  decree-holder  or  to  any  other  person.  The  powers  of  a 
Court  in  execution  are  set  out  in  section  51,  Civil  Procedure 
Code,  and  the  special  case  of  money  decrees  is  dealt  with  in 
rule 90  of  order  21.  These  provisions  do  no!  include  any  snoh 
power  of  temporary  transfer  or  alienation.     It  foil  »ws  of  course 

that     an     Appellate    Court    has    no  such   power.        \     temp  I 
alienation  of  the  immoveable  property  of  the    judgment-debtor 
to  the  decree-holder  or  other  person  in  satisfaction  of  a  da 
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is  only  possible  under  (a)  the  conditions  specified  in  section  72 
of  the  Civil  Procedure  Code  or  under  (6)  the  system  prescribed 
by  section  68  and  Schedule  III,  wherever  that  system  may 
have  been  made  applicable  by  the  Local  Government.  The 
system  is  not  in  force  in  this  province  at  present  so  that  the 
only  provision  allowing  of  temporary  alienation  in  execution  of 
a  decree  is  section  72.  Such  temporary  alienation  is  however 
made  not,  be  it  observed,  by  the  executing  court  but  by  the 
Collector  in  his  executive  capacity  after  he  has  been  formally 
authorised  in  that  behalf  by  the  court  in  the  manner  described 
in  that  section.  It  follows  that  both  the  Assistant  Colleotor 
and  the  Collector  sitting  as  Revenue  courts  have  exeroised  in 
this  case  a  jurisdiction  or  power  which  they  did  not  possess,  the 
first  in  dealing  with  directly  an  application  by  the  decree- 
holder  for  a  temporary  alienation  or  transfer  to  him  of  the 
judgment -debtors'  land  in  execution  of  a  money  decree,  the 
latter  in  ordering  such  an  alienation  on  appeal. 

5.  Apparently  both  courts  have  acted  with  some  rather 
confused  reference  to  the  provisions  of  section  72,  Civil  Pro- 
cedure Code,  and  the  consequential  instructions  contained  in 
Rules  and  Orders  of  the  Chief  Court,  Volume  I,  Chapter  II, 
section  21,  Part  F,  and  in  Financial  Commissioner's  Standing 
Order  64,  paragraph  9.  et  seq-  But  clearly  the  essence  of  these 
is  that  the  temporary  alienation  is  to  be  made  by  the  Collector 
as  a  Revenue  Officer  under  the  authority  of  the  executing 
court  after  a  representation  has  been  made  by  him  and  accept- 
ed by  the  court  proposing  such  alienation.  In  the  present 
case  however  no  reference  was  made  by  the  court  to  the  Collec  • 
tor  and  the  latter  made  no  representation  to  the  former 
suggesting  a  temporary  alienation.  It  is  therefore  not  possible 
to  uphold  the  Collector's  appellate  order  with  reference  to 
section  72,  Civil  Procedure  Code,  and  the  instructions  quoted 
above.  The  whole  procedure  in  both  the  Assistant  Collector 
and.  the  Collector's  courts  appears  to  me  to  have  been  irregular 
and  ultra  vires. 

6.  What  would  have  been  the  correct  procedure  for  the 
Assistant  Collector  to  adopt  under  the  law  as  it  stands  at 
present  is  not  altogether  easy  to  determine.  As  the  ques- 
tion is  not  free  from  doubt  and  is  also  of  considerable 
importance  with  reference  more  especially  to  section  16  (1) 
of  the  Alienation  of  Land  Act,  it  is  desirable  that  I  should 
take  this  opportunity  of  dealing  with  it.  It  should  be  remarked 
that  the  judgment-debtors  are  members  of  an  agricultural  tribe 
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Under  the  above    section   their  land,    with  which   the  present 
case  is  concerned,  is  not  liable  to   sale    in  execution  of  a  decree, 
bat  it  is  liable  to   attachment    as  held  in    Punjab    Record  Civil 
No.  4  of  1903  (1).     In  that  ruling  however  the   Hon'ble  Judges 
went  on  to  hold  further   that  the  land  of  a  member  of  an  agri- 
cultural   tribe   was   liable    after   attachment   to   be  dealt    with 
"  under  section  326  of  the  (then)  Civil    Procedure  Code  "  which 
corresponds   with   section  72  of   the  present  Code.     This  view 
has  been  embodied  in  para.    56  of  that  portion  of  the  Rules  and 
Orders  of  the  Chief  Court    which  I    have  quoted  above.     It  has 
not  however  been  definitely  reproduced  or  adopted  in  para.  9  of 
Financial  Commissioner's    Standing   Order   64,  and   in   view  of 
the  terms  of  section  72,  Civil  Procedure  Code,    1  feel  compelled 
to  dissent  from  it.    Taken  strictly,  as  no  doubt  it  must  be  taken, 
that  section  permits  a   temporary   alienation   in   those  cases  in. 
which  a   Collector     l'epresents,    whether    with     or    without   a 
.  previous   reference   from  the   executing  court,  that  the   sale  of 
the   land  concerned  is  objectionable.    Sale  in  execution  of  decree 
of  the   land  of  a  member  of  an  agricultural  tribe   being  illegal 
under  section  16  (1)    of   the    Alienation   of   Land  Act,  any  re- 
presentation by  the    Collector   in    regard   to   such   land  of  the 
purport  contemplated  by  section  72,  Civil  Procedure  Code,  would 
be  uncalled  for,  meaningless   and  ultra   vires,    whether  made  of 
his  own  motion,  or   after  a   reference    to  him    by  the  executing 
court  in  the   manner   prescribed   by  the  instructions  contained 
in   the  Rules  and  Orders  of  the  Chief  Court  or  in  Financial  Com- 
missioner's   Standing  Order  No.  64.  Section  72,  Civil  Procedure 
Code,  clearly  postulates  and    implies  that  the  Collector's   repre- 
sentation  is  to  be  made  with  reference  to  and  in  view  of  a  pro- 
posal to  sell  attached  land,  and  para.  56  of  the  Rules  and  Orders 
of  the  Chief   Court,  section    21,  Chapter  II,  while  observing,  it 
is  true,  that   action    under   section   72    may  be  taken   in  regard 
to  the  laud  of  h  member  of   an    agricultural    tribe,  at  the  same 
time   clearly  states  that  "  a    propositi  to  sell  such  land  can  now 
only  be   made  by    mistake."    I  hold   therefore   that  as  no  such 
proposals  can  be  made   with   due    regard  to   the    provisions  of 
section   6  (1)    of  the  Alienation    of  Land  Act  no  representation 
by    the   Collector  under   section    7  J,  Civil    Procedure  Code,   is 
legally  possible,  and  that  therefore  no  temporary  alienation  of  the 
land  of  a  member  of  an  agricultural  tribe  in  execution  of  a,  deoree 
can  be   made  by  tho  Collector  under  the  aut  hority  of  the  above 
section.     The  result  therefore  is   that  though  such  land  can  be 

(1   4  /'.  R,  1903  (Badar  Din  v.  Bura  Mai). 
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attached  by  a  court  in  exception  of  a  decree  no  further  action 
can  be  taken  towards  satisfying  the  decree  by  selling  or  other- 
wise dealing  with  that  land. 

7.  Accepting  the  application  for  revision  on  the  above 
grounds  I  set  aside  tbe  orders  of  the  Courts  below  and  dismiss 
the  respondents  decree-holders'  application  of  20th  Novem- 
ber 1915,  so  far  as  it  relates  to  the  temporary  alienation  of  the 
land  concerned.  It  will  remain  for  the  original  court  to 
determine  whether  respondents,  Parmanand  and  others,  are 
entitled  on  that  application  to  any  other  order  in  execution  of 
decree.  The  respondents  will  pay  applicants'  costs  in  this 
court  as  well  as  those  incurred  by  the  latter  in  the  courts  of 
the  Collector  and  Commissioner. 

Revision  accepted. 


No.  9. 

Before  Hon.  Mr.  E.  J.  Maynard,  C.  S.  I.  Financial 
Commissioner. 
MUSS  A  MM  AT  MURAD  BIBI— APPLICANT, 
Versus 
KHADIM  HUSSAIN— RESPONDENT. 
.    Revenue  Revision  No.  233  of  1916-17. 

Punjab  Land  Revenue  Act,  XVII  of  1887,  section  Hi — division  of 
produce  by  Revenue  Officer— compulsorij  nature  of  proceeding—  Punjab  Tenancy 
Act,  XVI  of  1887,  sections  12,  17, 18  and  19. 

Held,  that  the  powers  conferred  upon  a  Revenue  Officer  under  section 
H4  of  the  Land  Revenue  Act  are  compulsory  and  it  is  not  open  to  any 
right-holder  to  prevent  the  division  or  appraisement  of  produce  by  merely 
objecting  to  it. 

Held  also,  that  when  a  division  has  been  effected  and  confirmed  by  the 
Revenue  Officer  the  parties  become  entitled  each  to  the  exclusive  possession 
of  his  own  share  as  thus  determined,  on  the  analogy  of  section  12  of  the 
Punjab  Tenaney  Act,  and  each  becomes  legally  entitled  to  remove  his  share. 

Revision  from  the  order  of  G  J.  Hallifax,   Esquire,  Commissioner 
of  Jullundur,  dated  the  21s£  March  1917. 
Jaggan  Nath,  for  Applicant. 
Niaz  Ali  Khan,  for  Respendent. 

The   order   of  the   learned   Financial  Commissioner  was  as 
follows : — 

Maynard,  P.   C.~ J   have   heard    counsel   for   the  parties.    19th  Octr.  1917 
The  case  is  one  of  tbe  division  of  produce    between   co-sharers. 
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The  produce  has  doubtless  been  removed,  so  that  any  order 
now  passed  for  its  division  will  not  take  effect.  Bat  it  is  a 
matter  of  importance,  for  the  future  guidance  of  officers  deal- 
ing with  applications  for  division  under  section  144  of  the 
Land  Revenue  Act,  and  sections  17,  18,  19  of  the  Tenancy  Act, 
to  make  the  nature  and  effect  of  the  procedure  plain. 

In  his  order  dated  February  1  ?tb,  1917,  which  the  Collec- 
tor passed  when  the  case  was  returned  to  him  for  further 
report  by  the  Appellate  Court,  he  said  that  the  respondent 
objected  to  the  referee  for  the  division  of  the  produce  taking 
any  action  and  would  not  allow  him  to  divide  it.  He  observed 
that  the  procedure  is  permissive  only  and  implied  that  there  is 
no  machinery  for  its  enforcement.  The  Commissioner  noted 
that  it  was  obviously  impossible  now  to  make  a  division,  and 
virtually  endorsed  the  decision  that  an  objection  by  one  of  the 
parties  concerned  is  sufficient  to  stop  the  Revenue  Officer  or 
referee  from  making  a  division. 

It  is  plain  that  a  co-sharer  will  only  ask  for  division  or 
appraisement  if  (1)  there  is  a  dispute  between  him  and  some- 
one else  regarding  the  amounts  to  which  each  is  respectively 
entitled,  or  (2)  if  someone  else  refuses  to  allow  the  division  or 
appraisement  to  take  place  without  the  intervention  of  a 
Revenue  Officer.  If  it  were  open  to  any  right-holder  to  pre- 
vent the  division  or  appraisement  by  merely  objecting  to  it, 
the  provisions  of  the  law  on  the  sjibject  would  be  stultified. 
That  a  compulsory  power  is  intended  to  be  given  is  shown 
cleary  enough  by  sub-section  (4)  of  section  18  which  empowers 
a  referee,  with  his  assessors,  to  enter  upon  the  land.  If  this 
did  not  mean  that  he  might  enter  upon  the  land  in  spite  of 
objections  to  his  doing  so,  the  clause  would  be  meaningless, 
and  a  power  of  forcible  entry  upon  land  for  the  purpose  of 
doing  a  particular  thing  plainly  carries  with  it  a  power  of 
doing  that  thing  in  spite  of  any  objection  raised  by  an  interest- 
ed party.  It  is  argued  before  me  that  the  framers  of  the  law 
would  have  specifically  empowered  the  Revenue  Officer  to 
proceed  with  the  division  or  appraisement,  in  spite  of  objection, 
if  they  had  intended  that  he  should  exercise  a  compulsive  power. 
But  the  sense  of  sections  17  and  18  of  the  Punjab  Tenancy  Act 
is  quite  clear,  and  no  objection  by  an  interested  party  can 
prevail  so  as  to  put  a  stop  to  the  process  of  division  or  appraise- 
ment. 

When  the  division  has  been  effected  and  confirmed  by   the 
Revenue    Officer,    the    parties    become    entitled    each  to  the 
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exclusive  possession  of  his  own  share  as   thus    determined,    on 
the   analogy' of  secfcioa  i2   of  the  Punjab  Tenancy    Act.     Bat 
this   is   not  the  same  thing  as  to  siy  that  the  Revenue    Officer 
confirming   the  division  is  entitled  to  make  an  order,  such  as    a 
competent  Court    might    make    in   decreeing    a    claim   for  the 
delivery  of  his  share  of  the  produce  to  any  particular  claimant 
It  has  been  argued  before  me  that  a   division   of    produce 
whioh   is   not   followed    by  the  actual  delivery  of  shares  to  the 
persons    entitled   to   them   is  an  entirely  nugatory  proceeding 
which  benefits  nobody.     But  it  any  be,    and    often   is   a   great 
advantage  to  a  particular  sharer  to  have   his   share    authorita- 
tively ascertained  while  the  crop    is  still   on  the  ground    or   on 
the  thrashing   floor.     And    since    he   becomes    legally    entitled 
(on  the  analogy    of   section    12    (3)    (c)  of  the    Tenancy  Act) 
to  the  possession  of  his  sh  ire  when  it  has  been  determined    for 
him,  he  also  becomes  legally  entitled   to  remove  it  and  anyone 
who  attempts  to    prevent    him  from    doing  so    is    presumably 
guilty  of  an  offence  under  the  Criminal  Law  as    well    a3    being 
possibly  liable  to  an  action  for  damages. 

It  is  unfortunate  that  in  this  particular  case  the  order 
passed  cannot  benefit  the  applicant.  But  the  revision  is  accept- 
ed and  I  give  the  costs  of  the  proceedings  through  all  the 
Courts  in  her  favour. 

Revision  accepted. 
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